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CASES 

ARGUED  AND  DETERMINED 
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SUPREME  CXDURT  OF  TEimESSEE- 

JACKSON;  APRIL  TERM,  1848. 

Campbell  vs.  The  Statb» 

The  met  of  1837,  ch.  15,  aathorisiog  the  retailing  of  tpiritaDiu  tiqaort  on  days  of  imia* 
Ccr  at  the  hoase  of  the  penon  where  such  oMister  takes  place,  is  repealed  by  the  ac# 
ori837-8,  ch.  120. 

The  grand  jury  at  the  May  term,  1841,  of  the  circuit  court 
of  Hemy  county,  returned  a  presentment  against  John  R. 
Campbell;  which  charged,  that  Campbell,  on  the  9th  day  of 
April,  1841,  in  the  county  of  Henry,  did  unlawfully  Vend,  sell, 
and  retail  spirituous  liquors,  in  less  quantities  than  a  quart,  and 
by  the  quart  and  in  larger  quantities,  intended  to  be  drank  on 
the  premises  where  sold,  contrary  to  statute.  See* 

The  defendant  pleaded  not  guilty,  and  was  put  upon  his  trial 
at  the  September  term  following* 

It  appeared  that  he  sold  three  botdesof  whisky  to  one  Car* 
ter,  containing  each  a  quart  or  more,  which  was  drunk  on  the 
premises;  and  that  the  day  this  liquor  was  sold,  was  the  day 
on  which  a  battalion  muster  took  place  at  the  house  of  said 
Campbell  according  to  law« 

.The  defendant  insisted  that  it  was  not  imlawful  to  retail  li- 
quors at  his  own  house  on  the  days  of  muster,  his  house  being 
die  appointed  place;  but  Harris,  the  presiding  judge,  charged 

the  jury  that  it  was  unlawful  to  retail  spirituous  Uquors  by  lest 
3 


10  JACKSON: 
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measure  than  a  quart  on  any  day,  and  that  it  was  unlawful  to 
sell  by  the  quart  or  larger  measure  on  any  day,  if  sold  with  in- 
tent to  be  drank  on  the  premises.  The  jury  rendered  a  ver- 
dict against  the  defendant.  He  made  a  motion  for  a  new  trial, 
which  was  overruled,  and  the  defendant  was  sentenced  to  pay 
a  fine  of  twenty-five  cents.  From  this  judgment  he  appealed 
in  error. 

L  jB.  WUliamSf  for  the  plaintiff  in  error.  The  plaintiff  in 
error  relies  for  his  defence  on  the  act  of  1827,  ch.  16,  which 
provides,  that  ''it  shaJU  be  lawful  for  any  person,  at  whose  house 
any  election  or  muster  is  held  by  the  laws  of  the  State,  to  sell 
spirituous  liquors  on  the  days  of  holding  elections  and  musters,  in 
any  quantity  without  obtaining  a  licence  therefor,  to  be  drank 
on  the  plantation  of  the  person  selling."  There  is  no  express 
repeal  of  this  act;  and  if  it  is  repealed  at  all,  it  must  be  by  im- 
plication. The  act  of  1837-8,  ch.  120,  may  be  operative  and 
effectual,  and  stand  well  with  the  act  of  1827,  ch.  16.  Both 
can  be  operative,  and  where  this  is  the  case,  a  repeal  by  impli- 
cation cannot  take  place.  The  rule  is,  that  the  latter  statute 
shall  be  construed  so  as  to  repeal  as  little  of  the  former  statute 
as  possible  consistently  with  the  wording  of  the  two.  10  Mod- 
em Rep.  118. 

A^omey  Oeneraly  for  the  State,  contended  that  the  statute  of 
1837-8,  ch.  120,  ^repealed  all  laws  authorizing  retailing  spirit- 
uous liquors,  and  cited  Pyer  vs.  The  Statei  Meigs'  Rep.  237. 

TuBLS  Y,  J.  delivered  the  opinion  of  the  court. 

Plaintiff"  in  error  was  indicted  and  convicted  of  the  offence 
otretaHing  spirituous  liquors.  The  proof  shows  that  a  battalion 
muster  was  held  at  his  house  in  April,  1841,  and  that  he  sold 
to  one  John  C.  Carter,  three  bottles  of  whisky,  each  holding 
a  quart  or  more,  which  whisky  was  drunk  upon  the  premises. 
The  defence  set  up  is,  that  his  house  was  the  place  appointed 
by  law  for  holding  of  musters,  and  that  such  being  the  case, 
the  act  of  1827,  ch.  16,  allowed  to  retail.    This  act  gave  the 
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power,  and  conadtutes  a  good  defence,  if  it  be  not  repealed  by 
the  act  of  1638,  ch.  120. 

We  do  not  think  it  necessary  to  enter  into  a  minute  investi- 
tion  of  this  subject  in  this  case,  as  it  has  been  done  heretofore 
in  the  case  of  Ihfer  vs.  The  State:  Meigs'  Rep.  237.  There 
the  court  say,  that  retailing  is  the  seUing  of  aay  .quaxidly  of 
spirits  less  than  a  quart,  or  any  greater  quantity,  if  to  be  4rank 
at  the  place  where  sold.  And  that  the  act  of  1838,  ch.  120, 
does  operate  a  repeal  of  all  laws  authorizing  the  retailing  of 
spirit8(MlB  liquors,  because  the  doing  so  is  made  a  misdemeanor, 
punishable  by  fine.  This  decides  the  present  case— if  all  laws 
authorizing  the  retailing  of  spirituous  hquors  be  repealed,  of 
course  the  act  of  1827,  ch.  15  is — and  the  ground  upon  which 
the  defence  rests  is  gone.  We,  therefore,  aflSrm  the  judgment 
of  the  circuit  court. 


Corporation  of  Raleigh  vs.  Douohbrtt. 

Ad  author jtjr  given  in  the  charter  of  a  (own  to  pau  toch  ordinances  ai  might  b«  nece»- 
muj  and  proper  to  preserve  the  health  and  comfort  of  the  town,  would  not  confer  an. 
thority  to  impose  penalties  upon  breaches  of  the  peace. 

J.  C.  Rudisil,  a  •justice  of  the  peace  for  the  county  of  Shel- 
by, issued  a  warrant  at  the  instance  of  the  Mayor  and  Alder- 
men of  the  town  of  Raleigh,  against  James  Dougherty,  to  re- 
cover a  penalty  inflicted  by  a  Corporation  ordinance  upon  those 
who  were  gmlty  of  breaches  of  the  peace  within  the  limits  of 
the  Corporation.  This  ordinance  was  in  the  following  words: 
''Be  it  enacted,  that  if  any  person  shall  disturb  the  tranquillity 
of  the  citizens  of  said  town,  or  violate  the  peace  of  said  town 
in  any  way,  the  person  so  offending  shall  pay  a  fine  of  not  less 
than  two  dollars  and  fifty  cents,  and  not  more  than  twenty-five 
doUars." 

The  defendant  having  been  summoned,  appeared,  and  an  as- 
sault and  battery  having  been  proved  on  him,  and  the  charter 
of  incorporation  having  been  read,  the  defendant  was  convict- 
ed and  fined  by  the  justice  ten  dollars  and  costs. 
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The  defendant  appealed  to  the  circuit  court  of  Shelby,  and 
at  the  February  term,  1842,  the  cause  came  on  to  be  heard  be- 
fore Dunlap,  presiding  judge,  and  the  matter  of  fact  being 
agreed  upon,  it  was  submitted  to  bis  honor  to  decide,  whether 
the  acts  of  18S5,  cb.  60  and  ch.  85,  authorising  said  Mayor 
and  Aldermen  to  pass  such  laws  as  were  necessary  and  pro- 
per to  preserve  the  health  and  comfort  of  the  town,  conferred 
power  to  pass  the  ordinance  in  question. 

His  honor  being  of  the  opinion  that  the  charter  did  not  con- 
fer such  power,  gave  judgment  for  the  defendant,  from  which 
the  plaintiffs  appealed  in  error« 

Barry ^  for  plaintiffs. 

Ttfr&y,  for  the  defendant. 

Green,  X  delivered  the  opinion  of  the  court. 

This  is  a  suit  to  recover  the  penalty  imposed  by  an  ordinance 
of  the  Corporation  of  Raleigh,  prohibiting  breaches  of  the 
peace.  The  defendant  having  committed  a  breach  of  the  peace 
in  said  town,  by  fighting,  the  only  question  in  the  case  is, 
whether  the  Corporation  had  power  to  enact  the  ordinance  in 
question.  By  the  act  of  18SS,  ch.  86,  sec.  8,  (private  acts,) 
the  town  of  Raleigh  is  incorporated  with  the  powers  and  privi- 
leges that  were  granted  to  the  town  of  LaGrange  by  an  act 
(ch.  50)  of  the  same  session.  In  the  second  section  of  that  act 
it  is  provided,  *'that  said  corporation  shall  have  power  and  au- 
thority to  pass  such  laws  and  ordinances  necessary  and  proper 
to  preserve  the  health  and  comfort  of  the  town,"  &c. 

It  is  insisted  by  the  plaintiff,  that  this  provision  of  the  char- 
ter authorizes  the  passage  oi  an  ordinance  to  prevent  breaches 
of  the  peace,  because  a  breach  of  the  peace  disturbs  the  ^^com- 
forf'*  of  the  citizens.  We  think  this  would  be  a  strained  con- 
struction of  the  charter.  If  this  were  the  meaning,  it  would  in- 
clude the  whole  catalogue  of  criminal  oflfences,  and  authorize  the 
Corporation  to  inflict  penalties  for  the  commission  of  them.  But 
the  utter  inefficiency  of  such  a  power,  and  the  folly  of  confer- 
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ring  k  in  pelation  to  the  higher  offences,  forbids  the  conclusion 
that  it  was  intended  to  be  conferred  in  the  case  before  us. 

The  power  to  pass  laws  for  the  preservation  of  the  heakh  and 
comfort  of  the  town,  is  limited  to  the  enactment  of  such  ordi- 
nance as  lelated  to  these  two  objects.  They  are  coupled  in  the 
same  sentence— constitute  but  one  grant  of  authority,  and  can- 
not be  disconnected  when  we  come  to  consider  the  meaning  of 
the  grant,  as  to  the  extent  of  the  authority  conferred.  We  do 
not  think,  therefore,  that  the  authority  to  enact  the  ordinance 
under  consideration  is  conferred  by  the  charter  of  the  Corpora- 
tion, and  not  being  therein  conferred,  it  does  not  exist.  Let  the 
judgment  be  affirmed. 


The  Statb  vs*  Spbnoer  G.  Barton. 

The  court  haj  no  power,  in  anj  caie,  to  give  judgement  agiinst  ^he  Stmte  for  the  cotti 
of  defendant**  witnesses. 

Spencer  G.  Barton  was  indicted  in  the  circuit  court  of  Gibson 
county  for  murder.  The  case  was  submitted  to  a  jury  and 
he  was  acquitted  upon  the  plea  of  not  guilty,  at  the  November 
term,  1839,  and  judgment  rendered  against  the  State  for  costs. 
The  clerk  of  the  circuit  court,  in  making  out  the  bill  of  costs 
against  the  State,  having  failed  and  refused  to  insert  therein 
the  costs  of  the  defendant's  witnesses,  the  defendant  moved 
the  court  to  correct  the  taxation  of  costs,  and  that  the  costs  of 
defendant's  witnesses  be  taxed  to  the  State*  This  motion  the 
court,  Harris,  judge,  sustained,  and  entered  up  judgment 
against  the  State  in  favor  of  the  defendant  for  the  costs  of  his 
witnesses,  to  wit:  for  the  sum  of  $175  16  costs* 

The  Attorney  General,  on  behalf  of  the  State,  appealed  in 
crror- 

Auomey  General^  for  the  State,  cited  ChitQr's  Grim.  Law, 
vol.  1,  p.  829:  Haywood's  Rep.  vol.  4,  272. 

Tottenf  for  defendant*    The  only  question  is  this:  where  the 
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defendant  in  a  prosecution  for  felony  shall  be  acquitted,  is  the 
State  liable  to  pay  defendant's  costs,  including  the  costs  of  his 
witnesses  ? 

It  is  deemed  immaterial  to  enquire  what  may  have  been  the 
practice  of  the  officers  and  courts  on  this  subject,  as  the  law 
must  determine  the  question: 

!•  The  accused  shall  *'have  compulsory  process  for  obtain- 
ing witnesses  in  his  favor."  Con.  Art.  1,  sec.  a.  He  is  entitled 
to  subpoena.  Act  1822,  ch.  40,  seel.  (N.&C.240.>  If  the  wit- 
nesses fail  to  attend,  they  incur  a  forfeiture;  (N.  &  C.  712,  sec 
33.)  Every  person  "compelled  by  law"  lo  attend  as  a  witness, 
entitled  to  certain  compensation — ^75  cents  per  day  if  he  reside 
within  the  county.  Act  1838,  ch.  112 — and  one  dollar  per  day 
if  he  reside  without  the  county. 

By  act  of  1807,  ch.  24,  sec.  2,  where  defendant  is  acquit- 
ted on  trial  of  the  merits,  he  shall  also  "be  acquitted  of  all  costs, 
except  such  witnesses  as  may  be  summoned  for  the  defendant." 

2.  The  sums  due  the  witnesses  for  attendance,  and  the  other 
expenses  incident  to  the  defence  in  court,  are  here  deemed  a 
part  of  the  costs,  and  paid  by  the  State,  except  as  to  the  allow- 
ance to  the  witnesses. 

By  the  su^tof  1813,  ch.  136,  sec.  2,  if  the  defendant  be  con- 
victed, he  shall  pay  all  costs,  including  the  States'  witnesses 
and  his  own.  And  by  the  second  section  of  the  same  act,  if  he 
be  "acquitted  by  the  verdict  of  a  jury,  of  a  capital  offence," 
&c.  "it  shall.be  the  duty  of  the  court,  to  give  judgment  for  €tU 
costs  that  may  have  accrued  in  said  prosecution,"  to  be  paid  by 
the  trustee,  &c. 

3.  This  includes  the  costs  due  from  defendant  to  the  clerk, 
sheriff,  witnesses,  &c.,  and  every  thing  constituting  the  bill  of 
costs. 

By  said  act  of  1807,  the  State  paid  all  the  costs  but  that  due 
the  defendant's  witnesses.  By  the  act  of  1813,  aU  the  costs 
are  to  be  so  paid  without  exception. 

The  act  of  1827,  ch*  36,  sec.  1,  provides,  that  in  all  cases 
of  the  grade  of  felony^  "where  defendant  may  be  acquitted," 
tke  State  shall  pay  the  costs*  Vide^  also,  the  act  of  1831,  ch. 
86.    See  N.  &  C.  194,  io  same  effect. 
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4.  It  is  true,  that  the  party  who  summons  a  witness  is  liable 
to  pay  him,  and  may  be  sued  for  payment,  either  in  civil  or 
criminal  matters;  but  the  costs  are,  nevertheless,  taxed  and  col- 
lected, either  for  the  witness  or  the  party  who  had  paid  him. 

6.  Costs  are  given  alone  by  the  statutes,  and  by  reference  to 
them  it  is  plain — ^whatever  may  have  been  the  practice — ^that 
defendant  having  defended  the  charge,  and  vindicated  his  in- 
nocence, at  great  expense,  is  entitled  to  his  necessary  costs,  due 
to  his  witnesses. 

6.  And  this  is  right,  and  consonant  to  reason  and  justice. 
Is  it  not  enough,  that  defendant  being  innocent  of  crime,  has 
suffered  the  danger,  anxiety  and  expense  of  a  prosecution,  aim- 
ed at  his  life  f  The  accused  was  compelled  to  summon  nu- 
merous witnesses  to  vindicate  his  innocence.  It  is  surely  not 
unreasonable  that  the  State  should  bear  the  burden  of  their  ex- 
pense ? 

TuRLBY,  J.  delivered  the  opinion  of  the  court- 
Defendant  in  error  was  indicted  in  the  court  below  for  the 
o£fence  of  murder,  and  acquitted.  Upon  his  application  the 
court  taxed  the  State  with  all  his  costs ;  to  reverse  which  this 
writ  of  error  is  prosecuted.  We  deem  it  unnecessary,  at  this 
day,  to  enter  into  an  investigation  of  this  subject,  as  it  would 
be  tedious  and  useless,  as  we  apprehend  this  is  the  first  time  the 
State  has  ever  been  taxed  with  a  prisoner's  cost;  at  least  it  is 
the  first  time  within  our  knowledge,  and  the  taxation  of  cost  in 
criminal  cases  is  the  fi^equent  employment  of  the  Attorney 
(Jeneral  and  the  court  at  every  term.  Let  it  suffice  that  the 
recovery  of  cost  is  given  by  statute,  and  regulated  by  statute, 
and  among  the  multiplicity  that  have  been  passed  on  the  sub- 
ject in  Great  Britain,  North  Carolina  and  Tennessee,  there  is 
none  authorizing  the  courts  to  tax  the  State  with  any  cost  but 
its  own.  Statutes  have  been  passed  taxing  the  prosecutor  where 
the  prosecution  is  frivolous  or  malicious;  taxing  the  prisoner 
when  he  has  been  acquitted,  and  there  is  strong  presumption 
of  his  guilt;  but  it  nevet  has  been  considered  proper,  as  a  thing 
of  public  policy,  to  enact  any  law  by  which  the  State  is  to  be 
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taxed  with  any  cost  but  its  own,  and  it  has  been  proposed  again 
and  again  in  our  State  legislature.  The  judgment  of  the  cir- 
cuit court  will,  therefore,  be  reversed,  and  the  costs  taxed  as 
the  law  directs ;  those  of  the  State  to  the  State,  and  those  of  the 
prisoner  to  the  prisoner. 


SiOLAR  ani  Vincent  vt.  Malone,  e^  ah. 

1.  The  poetessor  of  land  at  the  time  of  a  sale  by  decree  id  Chancerj,  ie  a  ?«Mt  tentnt 
of  the  parchaser»  and  ia  estopped  from  disputing  his  title. 

3.  In  an  action  of  ejectment  by  the  parchaser  at  a  Chancery  sale,  such  pttrehaser  most 
pro7e  a  regular  chain  of  title  to  hlmself>  or  a  decree  and  sale»  and  possession  by  de- 
fendant at  the  time  of  the  sate. 

W.  T.  BratvUi  for  the  plaintiffs  in  error. 
A.  MilleVi  for  the  defendants  in  error. 

Green,  3*  delivered  the  opinion  of  the  court. 

In  this  case  the  plaintiffs  below  produced  no  grant  for  the 
land,  or  regular  chain  of  title  to  themselves;  but  a  decree  of 
the  court  of  Court  of  Chanceiy  at  Bolivar,  in  the  case  of  Ma- 
lone against  Mary  Harris  and  Amos  Vincent,  ordering  the  land 
to  be  sold — and  a  final  decree  in  the  same  case,  vesting  in  Geo. 
Dilliard  and  William  E.  Malone  (the  purchasers  under  the  in- 
terlocutory decree)  all  the  title  of  the  said  Mary  Harris  and 
Amos  Vincent,  were  read  in  evidence,  and  relied  on  as  the  plain- 
tifi's  title.  There  was  proof  that  the  defendants  Vincent  and 
Siglar  were  in  possession  of  the  land  at  the  commencement  of 
this  suit,  but  there  was  no  proof  that  Vincent  was  in  possession 
at  the  time  of  the  chancery  sale  and  decree  aforesaid. 

The  court  told  the  jury  that  this  title  was  sujQEicient  to  author- 
ize a  recovery.  In  this  we  think  the  court  erred.  Vincent  is 
not  shown  to  have  been  in  possession  at  the  time  of  this  chan- 
cery sale  and  decree,  and  consequently  cannot  be  regarded  as 
qwui  tenant  of  the  purchasers  at  the  sale,  and  thereby  e$iopped 
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to  dispute  their  title.  This  point  was  decided  by  this  court 
several  years  ago,  in  the  case  of  Kimiro  vs.  Jesse  Benton.^ 
Kimbro  had  recovered  a  judgment  against  Benton,  and  levied 
his  execution  on  a  tract  of  land  in  Shelby  county,  which  was 
sold,  and  Kimbro  became  the  purchaser.  He  obtained  a  she- 
riff's deed,  and  sued  Benton  in  ejectment.  It  was  not  proved 
that  Benton  was  in  possession  at  the  time  of  the  sale,  under 
which  the  plaintiff  claimed  title ;  and  this  court  decided  (Cat- 
ron, chief  justice,  delivering  the  opinion  of  the  court)  that  Ben- 
ton was  not  eHopped  to  deny  the  plaintiff's  title,  and  that  not 
having  produced  a  regular  chain  of  title,  he  could  not  recover. 
Tkii  sale  and  purchase  of  defendants  in  error  can  have  no 
greater  effecU  than  the  sale  under  judgment  and  execution  at 
law;  and,  therefore,  the  case  of  Kimbro  vs.  Benton  is  conclusive 
of  this  question.    The  judgment  must  be  reversed. 


KiMBBOE  V8.  Lamb. 


Where  the  pajee  of  a  note  eodoned  it  in  bUok,  with  an  agreement,  that  the  endonee 
•hoald  fill  ap  the  endonementi  and  he  did  fill  it  op,  waiTinf  demand  and  notice: 
Held*  that  it  was  a  qnettion  of  fact  for  the  jary  to  determine,  whether  it  was  the  in* 
tentioo  of  the  pajee  that  the  defendant  ihonld  hare  the  power  m  to  fill  it  up.  If  it 
wa*  hia  intention,  he  waa  than  bound  bj  the  endonement  af  filled  up. 

Webb  executed  and  delivered  his  promissory  note  for  $333 
to  Lamb.  Lamb  sold  the  note  to  Kimbroe,  and  endorsed  it 
in  blank  and  delivered  it  to  him,  with  some  understanding  in 
reference  to  filling  up  the  blank  endorsement. 

Kimbroe  fiUed  up  the  endorsement,  waiving  demand  and 
notice.  When  the  note  matured  he  made  no  demand,  and 
gave  no  notice,  and  Webb  having  failed  to  pay  it,  he  sued 
Lamb  in  debt  in  the  circuit  court  of  Heniy  county. 

The  cause  came  on  for  trial  at  the  September  term,  1840, 
before  judge  Harris,  and  proof  was  introduced  by  the  defend- 
ant, showing  that  be  endorsed  the  note  in  blank,  and  that  it  was 
fiUed  up  waiving  demand  and  notice  by  the  assignee,  tod 

•See  Appendix  p««r. 
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proof  was  introduced  by  the  plaintiff,  going  to  show  that  Lamb 
authorized  Kimbroe  to  fill  it  up  as  he  lliought  proper. 

Harris,  judge,  charged  the  jury,  that  "they  could  not  enquire 
into  the  intention  of  the  parties  at  the  time  of  the  sale  of  the 
note,  and  that  if  the  defendant  agreed  with  the  plaintiff,  that 
the  assignment  should  be  filled  up  by  plaintiff,  and  it  was  fiUed 
up  waiving  demand  and  notice,  that  defendant  would  not  be 
liable  thereby ;  that  if  defendant  in  writing  had  authorized  an 
agent  to  fill  up  the  assignment  as  plaintiff  thought  proper,  that 
defendant  would  not  be  bound  if  the  agent  filled  it  up  (agree- 
able to  the  requirement  of  the  plaintiff)  waiving  demand  and 
notice,  the  waiving  demand  and  notice  being  no  part  of  an  as- 
signment, but  a  separate  contract.  That  defendant  would  not 
be  liable  for  the  payment  of  this  note,  unless  there  was  an  ex- 
press agreement  that  demand  and  notice  should  be  waived,  or 
unless  demahd  and  notice  had  been  proved." 

The  jury  rendered  a  verdict  for  the  defendant.  Plaintiff  ap- 
pealed in  error. 

/.  Wtlliamsj  for  the  plaintiff. 

McMeariij  for  the  defendant.  "  ] 

TuRLBY,  J.  delivered  the  opinion  of  the  court. 

The  defendant  is  a  payee  of  a  note  executed  by  John  Webb, 
which  he  endorsed  to  the  plaintiff.  The  endorsement  was  in 
blank,  and  there  is  proof  tending  to  show,  that  at  the  time  it 
was  made,  the  defendant  gave  the  plaintiff  authority  to  fill  it 
as  might  best  suit  his  interest.  It  was  filled  waiving  demand 
and  notice.  The  court  charged  the  juiy,  "that  they  could  not 
enquire  into  the  intention  of  the  parties  at  the  time  the  note  was 
sold ;  and  that  if  defendant  agreed  with  the  plaintiff,  that  the 
assignment  should  be  filled  up  by  him  as  he  saw  proper,  and  it 
was  filled  up  waiving  demand  and  notice,  the  defendant  would 
not  be  bound  thereby."  This  charge  is  erroneous;  if  defend- 
ant intended  to  give  plaintiff  the  power  to  fill  the  endorsement 
waiving  demand  and  notice,  he  is  as  much  bound  by  it  as  if  he 
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had  done  it  himself,  and  the  jury  ought  to  have  been  permitted 
to  determine  the  fact.  This  they  were  not  permitted  to  do* 
The  judgment  will,  therefore,  be  reversed,  and  the  case  re- 
manded for  a  new  triaL 


Cherry  vs.  Smith. 

1.  The  fact,  that  ao  af reement  is  optioDal  with  ona  of  the  partiaa,  and  obllgatorj  as  to 
the  other,  does  not  destroy  its  validitj.  If  there  be  a  sofficient  consideration  on  both 
sides,  it  is  mataal  and  valid. 

2.  Mutual  execntory  oodertakinf^s  coostitate  a  sufficient  consideration,  and,  therafore, 
a  stipnlation  on  the  part  of  Smith  to  deliver  salt  when  called  on  bj  Cherry,  and  bjr 
Cherry  to  pay  for  the  salt  when  delivered,  is  a  mntnal  and  valid  agreement,  founded 
on  a  sufficient  consideration. 

Cherry  instituted  an  action  on  the  case  in  the  circuit  court  of 
Haywood  county,  against  Smith  and  others,  and  declared  on.  an 
agreement  which  was  in  the  following  words: 

'*We  agree  to  ship  and  forward  to  Daniel  Cherry,  Esq., 
Cherry  ville,  Tennessee,  a  number  of  barrels  of  salt,  not  to  ex- 
ceed one  hundred  and  fifty,  when  called  on,  at  the  rates  of  fifty 
cents  per  bushel,  or  fifty  pounds  re-weighed  at  the  Mississippi, 
he,  the  said  Cherry,  giving  his  note  negotiable  and  payable  in  the 
Union  Bank  at  Jackson,  Tennessee,  the  1st  day  of  January, 
1838.     This  17th  day  of  August,  1837. 

B.  B.  Smith  &  Co. 

The  salt  we  have  on  hand  is  considered  of  the  first  quality." 

The  defendants  pleaded  non-assumpsit,  and  the  issue  there- 
upon was  submitted  to  a  jury,  who  returned  a  verdict  of  $266 
62  J  for  the  non-delivery  of  the  salt,  which  was  demanded  by 
the  plaintiff.  On  motion  the  court  arrested  the  judgment,  and 
the  plaintiff  appealed. 

Strother,  for  the  plaintiff.  The  question  submitted  by  the  re- 
cord for  the  decision  of  the  court  is,  whether  the  agreement  up- 
on which  the  plaintiff's  action  is  brought,  is  sufficient  in  law  to 
raise  such  a  contract  as  is  binding  upon  the  defendants. 
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It  id  contended  for  the  plaintiff,  that  the  agreement  consti-* 
tutes  a  valuable  consideration : 

IsL  Becaade  it  stipulates,  that  whatever  number  of  barrels 
of  salt  the  defendants  should  ship  and  forward  to  the  plaintifi, 
was  by  him  to  be  paid  for,  by  his  executing  his  promissory 
note  payable  the  1st  of  January,  1838,  in  the  Union  Bank  at 
Jackson. 

2nd.  It  is  contended  for  the  plaintiff,  that  there  is  mutuali- 
ty in  the  contract ;  because  the  defendants  were  not  bound  to 
deliver  any  salt,  until  the  plaintiff  tendered  them  his  note. 
This  constitutes  a  quid  jrro  quo^  which  makes  the  mutuality, 
and  it  is  not  the  giving  each  party  a  right  of  action,  for  some 
contracts  are  binding  on  the  one  party  and  not  on  the  other,  but 
at  the  discretion  of  the  latter.  See  3  John.  Cases,  p.  60:  13 
Mass.  Rep.  91 :  14  John.  Rep.  487. 

3rd.  Although,  by  the  terms  of  the  contract,  it  was  at  the 
option  of  the  plaintiff  to  take  any  number  of  barrels  of  salt  he 
might  designate,  yet  this  does  not  make  it  antdk  jmzc^  for  a  con- 
tract may  be  so  made  as  to  be  optional  with  one  of  the  parties, 
and  binding  on  the  other*  See  2  John.  Cases,  S53,  and  3 
John.  Cases,  81. 

Lovingy  for  the  defendant.  The  defendants  in  error  insist, 
that  the  memorandum  or  paper  writing  declared  on  in  the  de- 
claration of  the  plaintiff  Cherry,  and  which  is  the  foundation  of 
this  action,  is  not  sufficient  in  law  to  authorize  a  recovery  against 
the  defendants. 

'    let.    Because  the  defendants  say  that  the  same  does  not 
constitute  a  contract 

What  is  a  contract?  It  is  the  reciprocal  or  mutual  ctssent  of 
two  or  more  persons  competent  to  contract.  There  must  be  a 
good  and  vahd  consideration,  &c.  The  assent  or  consent  must 
be  mutual ;  and  every  agreement,  therefore,  ought  to  be  so  cer- 
tain and  complete,  that  each  party  may  have  an  action  upon  it; 
and  the  agreement  would  be  incomplete  if  either  party  withheld 
his  assent  to  any  of  its  terms.  The  agreement  must,  in  general, 
be  obligatory  on  both  parties,  or  it  binds  neither.  Vide  Chitty 
on  Con.  3  &  4,  and  2  Kent's  Com.  449,  4^0. 
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So  a  written  agreement  "to  remain  with  A.  B.two  years, 
for  tbe  purpose  of  learning  a  trade,"  is  not  binding  for  want  of 
an  engagement  in  the  same  instrument  by  A.  B.  to  teach.  Vide 
Lea  vs.  WkUcambj  6  Bingham,  34.  And  in  a  case  in  which 
it  was  attempted  to  charge  a  defendant  upon  an  award,  Lord 
Kenyon  held  it  was  necessary  to  prove  that  the  plaintiff  also 
had  agreed  to  be  bound  by  the  award;  observing  that  other- 
wise there  was  no  mutuality,  and,  therefore,  the  defendant's 
agreement  was  a  mere  nudum  pactum^  and  not  binding  on  him. 

No  contract  is  raised  by  a  mere  affirmation  in  discourse — ^a 
mere  overture,  or  o&r  to  enter  into  an  agreement,  not  defini- 
tively and  expressly  assented  to  by  both  parties.  7  John. 
Rep.  470. 

And  where  A.  signs  a  writing,  dediarix^  that  he  will  sell  B. 
his  house  at  a  certain  price,  this  is  a  mere  proposition,  and  not 
an  agreement  or  contract.  Vide  12  John.  Rep.  190,  the  case 
of  Tucker  vs.  Wood. 

The  contract  or  agreement  declared  upon,  is  not,  in  our  esti- 
mation, binding,  but  is  a  mere  overture  or  proposition.  The 
defendants  say,  "we  agree  to  ship  and  forward  to  Daniel  Cher- 
ry, Esq.,  of  Cherryville,  a  number  of  barrels  of  sak  not  to  ex- 
ceed one  hundred  and  fifly,  when  called  on,  at  the  rates  of  fifty 
cents  per  bushel,  or  fifiy  pounds  re-weighed  at  the  Mississippi, 
he  the  said  Cheny  giving  his  note,  negotiable  and  payable  in 
the  Union  Bank  at  Jackson,  Ten.,  the  1st  January,  1838. 
And  the  salt  we  have  on  hand  is  considered  of  first  quality." 

What  is  this  but  a  mere  proposition  to  ship  and  fortvardS  The 
law  requires  something  more.  There  must  be  on  the  part  of 
the  vendor  an  agreement  (where  the  contract  is  not  executed, 
but  executory  ajB  in  the  present  case)  to  8eU  and  deliver  the  goods 
or  article  sold  at  a  future  day^  and  for  a  stipulated  pricey  and  the 
vendee  must  agree  to  accept  and  pay  the  price  agreed  upon,  or 
it  will  give  neither  party  a  right  of  action.    2  Kent  Com.  450. 

Why  should  the  defendants  say,  "that  we  agree  to  ship  and 
forward  a  number  of  barrels  ol  salt,  if  indeed  they  had  actu- 
ally sdA  and  promised  to  ilefjoer  to  the  plaintiff  a  number  of  bar- 
rels of  salt  not  exceeding  one  hundred  and  fifty,  at  a  future 
days* 
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Why  should  the  defendants  say,  "that  the  salt  we  have  on 
hand  is  considered  of  the  first  quality"?  if  indeed  they  had  ac- 
tually made  the  sale,  and  the  plaintiff  had  actually  purchased; 
in  that  case  he  would  be  the  purchaser  of  the  salt,  whether 
good  or  bad,  of  which  he  was  the  judge  himself,  and  of  or  about 
the  quality  of  which  it  would  have  been  unnecessaiy  for  de- 
fendants to  have  spoken.  And,  hence,  we  conclude,  as  the 
words,  "we  agree  to  ski;p  and  forward"  are  used  instead  of 
sell  and  deliver ^  that  this  was  a  mere  overture  or  proposition  to 
sell  and  deliver ;  and  the  words,  "the  salt  we  have  on  hand  is 
considered  of  first  quality,"  are  mere  expressions  of  recommen- 
dation and  praise  of  the  salt,  instead  of  warranty  of  the  quality 
of  salt  sold  to  the  plaintiff. 

Where  is  the  mutuality  in  this  instrument  of  writing?  Where 
is  the  obligation  on  both  parties  to  make  it  binding  and  good  in 
law? 

It  purports  to  bind  the  defendants,  but  there  is  no  obligation 
on  the  plaintiff  Cherry,  to  give  the  defendants  an  action  against 
him.  How  many  barrels  of  salt  does  Cherry  agree  to  take  ? 
The  contract  (if  it  be  one)  says,  a  number  not  exceeding  one  hunr 
dred  andjifiy.  When  is  Cherry  bound  to  take  the  salt,  "in 
number  not  exceeding  one  hundred  and  fifty  barrels"?  The 
writing  is  silent  as  to  the  time  when  he  shall  do  so,  but  the  de- 
fendants are  to  ship  and  forward  it  to  him,  when  he  Cherry 
calls  on  them. 

Suppose  Mr.  Cherry  should  never  call  to  get  the  salt — ^a 
number  of  barrels  not  exceeding  one  hundred  and  fifty — ^where 
would  be  the  defendant's  right  of  action  ?  Where  would  be  the 
obligation  in  the  paper,  upon  which  Cherry  could  be  sued  i 
Cheny  has  the  paper  writing  in  his  own  pocket — salt  declines 
in  price — and  he  declines  to  take  any  number  of  barrels,  and 
thus  the  pretended  contract  comes  to  an  end. 

What  has  B.  B.  Smith  &  Co.  been  doing  in  the  mean  time. 
They  have  been  holding  their  salt — ^a  number  of  barrels,  at 
least  up  to  one  hundred  and  fifty,  of  first  quality — declinuig  to 
sell  and  deliver  to  other  persons,  waiting  the  wiU  and  pleasure 
of  Mr.  Cherry,  who  may  never  come,  or  if  he  come  at  all,  may 
discharge  himself  by  taking  the  pitiful  number  of  some  6  or  8 
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barrels  of  the  salt,  and  justifying  himself  therein  by  the  con- 
tiacty  as  he  might,  at  his  good  wiU  and  pleasure,  have  any  num- 
ber not  exceeding  one  hundred  and  fifty. 

But  suppose  salt  advances  in  price,  then  Mr.  Cherry  is 
pn»npt ;  his  interest  stimulates  him ;  he  calls  on  the  defendants 
and  demands  one  hundred  a7)d  fifty  barrels  of  salt,  of  first  quali- 
ty, to  be  forthwith  shipped  and  forwarded  to  him  at  his  store,  at 
Cherryville,  and  he  then,  for  the  first  time,  proposes  to  accepi 
amd  pay  for  the  salt,  and  do  such  things  on  his  part  as  we  insist 
he  should  have  done  in  the  first  instance  to  make  the  contract 
valid ;  to  make  it  mutual,  and  to  give  each,  the  one  against  the 
other,  a  right  of  action  for  a  breach  of  the  contract. 

2nd.  This  contract  is  void  for  want  of  C(M>sideration.  It  is 
a  mere  proposition  on  the  part  of  defendants,  and  without  mu- 
tuality. Nothing  was  to  be  done  by  the  plaintiff*;  it  was  option- 
al with  him  whether  he  would  comply  or  not  on  his  part,  and 
the  defendant  derived  no  benefit  or  advaiUcige  whatever  from  the 
proposition.  See  the  case  of  Cock  vs.  Oxley^  3  Penn.  Rep. 
663,  which  is  in  point  to  show  the  contract  void. 

In  contracts,  where  the  promise  of  the  one  party  is  the  con- 
sideration for  the  promise  of  the  other,  promises  must  be  con- 
current and  obligatory  upon  both  parties  at  the  same  time. 
Vide  Chit.  1st  yol.  297,  and  1  Cains',  694. 

GttSEx,  J.  delivered  the  opinion  of  the  court. 

This  is  an  action  on  the  case  on  the  following  contract:  "We 
agree  to  ship  and  forward  to  D.  Cherry,  Esq.,  Cherryville,  Ten- 
nessee, a  number  of  barrels  of  salt,  not  to  exceed  one  hundred 
and  fifty,  when  called  on,  at  the  rates  of  fifty  cents  a  bushel, 
or  fifty  pounds  re-weighed  at  the  Mississippi,  he  the  said  Cher- 
ry giving  his  note,  negotiable  and  paying  in  the  Union  Bank  at 
Jackson,  Tennessee,  1st  January,  1838.  This  17th  day  of 
August,  1837.  B.  B.  Smith  &  Co. 

"The  salt  we  have  on  hand  is  considered  the  first  quality." 
The  defendants  objected  at  the  trial  below  to  this  paper,  when 
ofieiBd  in  evidence,  but  the  court  overruled  the  objection  and 
permitted  it  to  be  read.     The  plaintiff  obtained  a  verdict  for 
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$266  62  J  damages  for  the  non-delivery  of  the  salt  when  de- 
manded by  Cherry.  The  court  then  on  motion  arrested  the 
judgment,  to  which  the  plaintifFexcepted.  and  appealedin  error 
to  iLis  court.  The  defendants  insist  that  the  judgment  of  the 
court  is  correct;  because  1st.  The  paper  is  not  a  contract^but 
a  mere  overture  to  make  one.  2d.  If  a  contract,  it  is  not  bind- 
ing, because  there  is  no  mutuality ;  and  8d.  Because  it  is  wudwn 
pactum.  As  to  the  first  point,  we  think  the  paper  contains  an 
undertaking  on  the  part  of  the  defendants.  They  say,  *^we 
agree  to  ship  and  forward,"  &c.,  thereby  obUging  themselves  to 
perform  what  they  thus  agree  to  do.  3d.  As  to  the  second 
point,  we  think  there  is  mutuality  in  this  contract.  The  fact 
that  the  agreement  is  optional  as  to  one  of  the  parties,  and  obli- 
gatory as  to  the  other,  does  not  destroy  its  mutuali^.  If  there 
be  a  sufficient  consideration  on  both  sides,  it  is  mutual.  Sd 
John.  Rep.  81:  2d  do.  253:  13  Mass.  91.  The  stipulation 
here  is,  by  the  one  party,  that  they  will  deliver  the  salt  when 
called  on,  and  by  the  other,  that  he  will  pay  for  the  salt  so  de- 
livered at  fifty  cents  per  bushel.  This  constitutes  the  mutuali- 
ty. These  promises,  the  one  in  consideration  of  the  other,  are 
sufficient  to  make  the  contract  binding.  The  agreement  on  the 
part  of  Cherry  is  to  pay  for  the  salt  at  fifty  cents  per  bushel,  and 
he  cannot  claim  the  performance  of  the  engagement  on  the  part  of 
the  defendants,  unless  he  is  ready  to  fulfil  his  own  as  set  out  in 
the  contract.  It  cannot,  therefore,  be  regarded  as  a  naked  under- 
taking by  one  party  only ;  for  mutual  executory  undertakings 
constitute  a  sufficient  consideration.    3d  John.  Rep.  81. 

Let  the  judgment  be  reversed,  and  this  court  proceeding  to 
give  such  judgment  as  the  circuit  court  should  have  rendered, 
order  that  judgment  to  be  entered  upon  the  verdict  of  the  jury. 
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Brooks  vs.  The  State. 

Brooks  was  convicted  of  manslaaghter  on  an   indictment  for  murder;  the  Terdict  did 
not  expressly  negative  the  charge  of  mnrder:  Held,  that  the  conviction  was  good. 

At  the  September  term,  1841,  of  the  circuit  court  of  Hardin 
county,  the  grand  jury  returned  a  true  bill  against  Baily  Brooks, 
for  the  murder  of  JohnLowry,  by  shooting  said  Lowiy  with 
a  rifle  gun.  The  indictment  was  for  murder  in  the  usual  com- 
mon law  form.  The  defendant  pleaded  not  guilty,  and  the 
cause  was  submitted  to  a  jury  at  the  February  term,  1842. 
Judge  Totten  presiding. 

The  jury  returned  their  verdict  and  the  following  entry  was 
put  on  record: 

"This  day  came  the  Attorney  General  on  the  part  of  the 
State;  and  the  defendant  in  proper  person,  and  came  also  a 
jury  of  good  and  lawful  men,  to  wit.  Sec.  &o;  &c.  who  were 
heretofore  elected,  tried  and  sworn,  weU  and  truly  to  try  the  issue 
of  traverse  joined  between  the  State  of  Tennessee  and  Baily 
Brooks,  this  day  upon  their  oaths,  do  say  they  find  the  de- 
fendant  guilty  of  voluntary  manslaughter  in  manner  and  form  as 
charged  in  the  indictment,  and  assess  his  term  of  service  in  the 
jail  and  penitentiary  house  of  the  State  of  Tennessee  to  two 
years." 

The  defendant  rioved  to  arrest  the  judgment  of  the  court. 
This  motion  was  overruled  and  judgment  rendered  upon  the 
verdict.    The  defendant  appealed  in  error. 

■ 

McLanahafiy  for  plaintiff  in  error. 
Attorney  General^  for  the  State. 

TuKLET,  J.  delivered  the  opinion  of  the  court. 

Prisoner  was  indicted  in  the  circuit  court  of  Hardin  for  the 

crime  of  murder.     The  jury  found  him  guilty  of  manslaughter, 

without  negativing  the  murder,  and  it  is  insisted  that  this  is 

erroneous.     Blackstone  is  cited  as  authority  for  the  proposition: 

he  says  "that  one  indicted  for  murder,  may  be  acquitted  of  the 

murder,  and  found  guilty  of  manslaughter." 
4 
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We  do  not  think  that  this  was  intended  to  mean,  that  the 
jury  must  return  a  verdict  of  not  guilty,  as  to  the  murder,  be- 
fore the  return  of  guilty  of  mandaughter;  but  that  a  prisoner 
might  be  found  guilty  of  manslau^ter,  although  indicted  for 
murder  and  not  for  manslaughter. 

The  prisoner  wiU  be  in  no  danger  of  being  again  arraigned 
for  the  murder;  having  been  once  indicted  therefor,  and  having 
been  punished  for  the  offence  as  manslaughter,  he  stands  for- 
ever acquitted  of  the  murder,  as  the  law  provides  that  no  man 
shall  be  punished  twice  for  the  same  oflence. 

Judgment  affirmed. 
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FaRMEBS'   and  MSRCHANTd  BaNS  VS.  D.  JoHNSON  €t  (d. 

1.  The  set  of  1838  ch.  131,  repaalt  not  only  so  much  of  the  act  of  1794,  ch.  l.tec.  10, 
M  requires  that  all  process  except  subpoenas  for  witnesses  returnable  instanter,  shall 
be  executed  at  least  ten  days  preriotts  to  the  commencement  of  the  next  term  of 
the  court,  but  by  necessary  implication,  repeals  also  so  much  of  said  act  as  directs  that 
process  issued  within  ten  days  of  the  commencement  of  a  term,  shall  be  returnable 
to  the  term  next  thereafter. 

2.  The  word  *^hall**  in  common  parlance  has  a  compulsory  meaning',  yet  in  law  the 
wards  "shall**  and  **may*' are  often  conyertible  terms:  so  in  the  act  of  1794,  ch.  1, 
sec.  10. 

The  President  and  Directors  of  the  Farmers'  and  Merchants' 
Bank  of  Memphis,  issued  a  writ  in  assumpsit  on  a  promissory 
note  against  Daniel  Johnson  and  William  D.  Johnson,  on  the 
12th  day  of  September,  1840.  It  was  made  returnable  on  the 
8d  Monday  in  September,  that  day  being  the  day  of  the  com- 
mencement of  the  September  term  of  the  circuit  court  of 
Fayette  county. 

It  was  executed  upon  W.  D.  Johnson,  and  returned  not 
found  as  to  D.  Johnson.  An  alias  writ  issued  against  D. 
Johnson  on  the  16th  day  of  December,  1840,  made  returnable 
on  the  8d  Monday  in  January  next  thereafter.  This  was  exe* 
cuted  on  D.  Johnson  on  the  13th  January,  1841. 

The  plaintiffs  filed  their  declaration,  and  defendants  pleaded 
that  the  said  original  writ  was  issued  within  ten  days  next 
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before  the  beginning  of  the  term  to  which  the  said  original  writ 
was  made  returnable,  to  wit:  on  the  12th  day  of  September, 
1840,  and  returnable  to  the  September  term  of  said  court,  be- 
tween which  said  12th  day  of  September,  1840,  and  the  be- 
ginning of  said  September  term,  there  are  only  nine  daysi 
when  according  to  law,  the  said  original  writ  should  have 
been  made  returnable  to  the  January  term,  1841,  of  said 
court,  and  that  in  this  case  said  original  writ  wsts  not  sufficient 
to  compel  the  defendants  to  answer.  The  plaintiffs  filed  a  de- 
murrer to  this  plea  and  the  defendants  joined  in  demurrer. 

This  demurrer  was  argued  before  Judge  Totten  at  the  De- 
cember term,  1841,  who  overruled  the  demurrer  and  quashed 
the  plaintiffs  writ. 

The  plaintiffs  appealed  in  error  from  this  judgment. 

Wheady  if  WUliamSj  for  the  Bank. 
J*  C.  Humpkreysj  Sox  the  defendants. 

TuRLEY,  J,  delivered  the  opinion  of  the  court. 

« 

This  is  an  action  of  assumpsit,  brought  by  the  plaintiff  against 
the  defendants;  to  which  they  plead  in  abatement,  that  the  pro- 
cess by  which  the  suit  was  commenced,  was  issued  within 
ten  days  before  the  beginning  of  the  term  to  which  it  was 
returned — ^to  this  plea  there  is  a  demurrer,  which  was  over- 
ruled by  the  circuit  court,  and  judgment  given  for  the  de- 
fendants— ^to  reverse  which  this  writ  of  error  is  prosecuted. 
The  10th  sec.  of  the  act  of  1794,  ch.  1,  makes  all  process, 
except  subpoenas  for  witnesses  returnable  to  the  1st  day  of  the 
term  succeeding  the  date  of  their  issuance,  and  requires  that 
they  shall  be  executed  at  least  ten  days  previous  thereto.  If 
the  law  had  stopped  here,  there  would  have  been  a  period  of 
time  within  ten  days  of  a  term,  during  which  no  process  for  the 
commencement  of  suits  could  have  been  issued,  in  as  much 
as  it  could  not  be  served,  and  could  not  be  made  returnable  to 
any  other  term  than  the  one  next  approaching,  and  which  might 
be  productive  at  times  of  serious  mischief— to  remedy  which 
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the  statute  provides,  that  if  any  original  or  mesne  process  be 
taken  out  within  ten  days  before  the  beginning  of  anj  term, 
such  process  shall  be  made  returnable  to  the  term  next  suc- 
ceeding that  which  shall  commence  within  ten  days  after 
taking  out  such  process,  and  makes  all  process  made  returna- 
ble at  any  other  term,  or  executed  at  any  other  time,  void  upon 
the  plea  of  the  defendant.  The  act  of  1838,  ch.  131,  provides 
that  all  process  except  subpoenas  instanter,  made  returnable  to 
the  circuit  courts,  shall  and  maybe  executed  five  days  previous 
to  the  commencement  of  the  term  to  which  it  is  returnable,  and 
repeals  so  much  of  the  act  of  1794,  ch.  1,  as  requires  the 
execution  ten  days  previous  thereto.  Now  the  question  is, 
does  this  also  repeal  that  part  of  the  statute  which  makes  pro- 
cess issued  within  ten  days  of  the  term  returnable  to  the  next? 
We  think  it  does  by  necessary  implication.  The  reason  why 
the  act  of  1794  made  such  process  returnable  to  a  subsequent 
term,  was  that  it  would  otherwise  have  had  no  return  day,  and 
would  have  been  dead  process.  Then  when  a  subsequent 
statute  is  passed  which  authorizes  ftuch  process  to  be  served, 
why  may  it  not  be  returned?  The  evil  intended  to  be  remedied 
by  giving  a  later  term  for  the  return,  is  better  effected  by 
shortening  the  time  required  for  its  execution.  It  is  the  use 
of  the  word  shail  in  the  act  of  1794,  which  has  in  all  probabili- 
ty lead  into  the  error  upon  the  subject;  the  words  are  **shall  be 
made  returnable  to  the  term  next  succeeding."  Now  in  com- 
mon parlance  shall  has  always  a  compulsory  meaning — ^but  in 
law  shall  and  may  are  often  convertible  terms.  They  are  so 
here:  shall  means  may,  and  is  intended  to  give  the  power  to 
make  the  process  returnable  to  a  term  different  from  what  it 
would  have  been  by  law — and  to  which  it  could  not  have  been 
returned,  but  for  such  grant  of  power.  We  therefore  reverse 
the  judgment  of  the  circuit  court,  award  a  respondeat  ouster 
and  remand  the  case  for  further  proceedings. 
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Thomas  vs.  Lewis. 

Lewis,  by  virtue  of  an  execution  io  faror  of  Hurt,  levied  on  a  slave.  The  slave  was  ioj. 
Biediatelj  levied  onbj  another  constable,  taken  out  of  his  possession  and  sold;  and 
Thomas  became  the  purchaser.  Held,  in  an  action  of  trover  bjr  Lewis  against  Thomas, 
that  Hurt  wae  a  competent  witness  on  behalf  of  Lewis,  he  not  being  a  party  to  the 
suit,  nor  interested  in  the  retult. 

This  action  of  trover  was  instituted  in  the  circuit  court  of 
Weakley  county,  by  Lewis  against  Thomas  to  recover  the  value 
of  a  slave.  The  defendant  pleaded  not  guilty,  issue  was  there- 
upon taken,  and  the  cause  submitted  to  a  jury  at  the  June  term, 
1841.  A  judgment  was  rendered  in  favor  of  the  plaintiff  for 
the  value  of  the  slave,  and  the  defendant  appealed. 

Dunlap,  for  plaintiff  in  errror. 

Fitzgerald^  for  defendant  in  error. 

Grben,  J,  delivered  the  opinion  df  the  court. 

C.  S.  Lewis,  the  plaintiff  below,  a  constable  of  Weakley 
county,  had  in  his  hands  several  executions  in  favor  of  John 
M.  Hurt  against  Sterling  McDearmore,  which  he  levied  upou 
the  negro  woman  in  controversy.  In  a  few  minutes  after- 
wards, John  S.  Taylor,  another  constable,  levied  another  exe- 
cution on  the  same  negro,  and  took  her  out  of  the  possession  of  , 
Lewis,  and  afterwards  sold  her,  by  virtue  of  the  execution  in 
his  hands,  when  the  defendant  below,  John  Thomas  became 
th6  purchaser.  Lewis,  the  constable  who  first  levied  on  the 
negro,  sued  Thomas  the  purchaser,  at  Taylor's  sale,  in  trover 
for  the  value  of  the  negro. 

The  plaintiff  offered  John  M.  Hurt  (the  plaintiff  in  the  exe^ 
cutions  by  virtue  of  which  he  had  made  the  levy  on  the 
negro)  as  a  witness  who  was  objected  to  by  the  defendant,  on 
the  ground  that  he  was  incompetent  to  give  testimony,  because 
he  was  interested  in  the  event  of  the  suit,  which  objection  was 
overruled  by  the  court,  and  the  witness  was  examined.  The 
plaintiff  obtained  a  verdict  and  judgment,  and  the  defendant 
appealed  to  this  court. 
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It  is  now  insisted  that  the  circuit  court  erred  in  the  admis- 
sion of  this  testimony — ^because  it  is  insisted,  the  record  in  this 
case,  might  be  given  in  evidence  in  a  suit  which  Hurt  may 
prosecute  against  Lewis,  the  present  plaintiff.    If  it  is  intended 
to  assert  that  the  record  in  this  case  would  be  conclusive  of 
Hurt's  right  to  recover  of  Lewis,  or  of  Lewis'  right  to  bar 
such  recovery — ^the  assumption  is  wholly  unfounded.    Hurt 
is  no  party  to  this  suit,  and  the  rule  is  that  parties  and  privies 
only  are  concluded  by  a  record*    But  if  it  is  intended  to  as- 
sert only,  that  the  record  in  this  case  could  be  given  in  evi- 
dence to  prove  that  the  facts  it  discloses  had  taken  place, — 
the  same  thing  might  be  asserted  of  every  record  of  a  suit,  if 
the  facts  were  relevant  to  the  issue.    It  is  said  that  the  record 
of  an  eviction  may*be  given  in  evidence,  in  a  suit  between  the 
vendee  and  warrantor.    This  is  true — ^and  depends  upon  the 
principle  above  stated*    The/act  of  eviction,  must  be  averred 
and  proved,  in  order  to  maintain  the  action  on  the  warranty. 
The  record  of  the  suit  in  which  the  party  was  evicted,  is  evi- 
dence of  this  fact — ^and  to  prove  its  existence  it  may  be  read, 
although  the  parties  are  different.    But  it  is  said  that  Hurt  was 
interested,  that  Lewis  should  recover,  and  in  the  amount  of  such 
recovery.     This   cannot  be   so.     The  question  whether  he 
should  recover  or  not,  could  not  effect  Hurt's  remedy  against 
him;  such  a  doctrine  would  involve  the  absurdity,  that  Hurt 
should  be  bound  by  the  issue  of  a  suit  to  which  he  was  no  par- 
ty, and  which  might  have  terminated  very  differently  if  it  had 
been  properly  conducted.     Nor  can  the  amount  of  the  recovery 
efiect  Hurt    His  executions  were  satisfied  by  the  levy  to  the 
value  of  the  negro.     The  recovery  in  this  case,  is  not  conclu- 
sive of  such  value.    It  may  be  determined  by  a  jury  in  the  case 
of  Hurt  against  Lewis,  to  be  more  or  less.  It  is  impossible  there- 
fore that  Hurt  could  have  any  direct  interest  in  the  event  of  this 
suit.     That  it  might  have  some  influence  upon  the  question, 
whether  Lewis  would  make  it  necessary  for  him  to  sue — ^and 
make  some  impression  upon  the  public  mind,  are  matters 
which  address  themselves  to  the  jury,  when  they  come  to  weigh 
the  credit  of  the  witness.  We  think  there  is  no  error  and  that 
the  judgment  be  aflSbrmed. 


APRIL  TERM,  1842.  31 


FoirsT  V8.  Wilson  et  als. 

I.  The  aaio«Btd«etoanechaDlc  for  baiMing  it  properlj  aacertatiiabU  ia  aeoaitof 
commoD  law,  and  hit  ttatntorj  lien  lilit  tht  lien  of  a  judgment  it  to  be  made  effectual 
byJUn 


S.  A  mechanic  haring  a  claim  for  tabor  done  or  materiak  fumithed  m  bmldiag,  and  a 

lien  for  the  tatiif action  of  his  claim,  may  file  hit  bill  againttanon-retident  orabtcond- 

ing  debtor,  to  atcertain  hit  deatand  and  giwe  effect  to  hit  lien  on  the  ettate,  and  roa j 

make  judgment  creditort  of  the  non-retident  or  abtconding  debtor  partiet  to  hit  bill 

to  taTe  circuity  of  action,  and  for  the  greater  tafety  ef  all  concerned. 

This  bill  was  filed  at  Dresden  by  Foust,  a  millwiight,  against 
Wilson  an  absconding  debtor,  for  whom  he  had  built  grist  and 
saw  mills,  and  Jacobus  and  Garthwaite,  judgment  creditors  of 
Wilson,  who  had  purchased  the  mills  and  land  upon  which 
they  were  situated  at  execution  sale.  The  bill  prayed  that  the 
demand  of  complainant  be  ascertained,  the  sale  and  purchase 
of  the  property  by  Jacobus  and  Garthwaite  be  declared  void, 
and  the  property  sold  for  the  satisfaction  of  complainant's  de* 
mand. 

Wilson  did  not  appear.  Jacobus  and  Garthwaite  filed  a 
demurrer  to  the  bill. 

This  demurrer  was  argued  at  the  February  term,  1841,  before 
chancellor  McCambell  who  overruled  it,  and  decreed  that 
the  *^one  acre  of  land  mentioned  in  the  bill  including  the  mills 
thereupon,  be  sold  by  the  clerk  and  master  to  satisfy  said 
debt." 

The  defendants  Jacobus  and  Garthwaite  appealed. 

FUzgeraidi  for  the  complainant. 

ToUeHj  for  defendants. 

1.  The  defendants,  Jacobus  and  Garthwaite,  insist  that  the 
bill  win  not  lie,  because  there  was  no  judgment  at  law  for  the 
work  and  labor  done  by  complainant  for  said  Wilson.  It  was 
a  parol  contract — ^the  demand  is  for  work  and  labor — ^in  assump- 
sit or  debt  the  recovery  would  be  in  conformity  to  the  ser- 
vices rendered.  If  the  work  were  performed  according  to  the 
contract  and  for  a  specific  sum — that  sum  would  be  recovered; 
if  not,  a  less  sum  would  be  recovered,  and  defendant  would 
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have  a  right  to  insist  on  the  inferior  quality  of  the  work,  in 
abatemcTit  of  the  wages — as  decided  at  the  present  term.* 

The  nature  of  this  unsettled  demand  requires  that  it  be 
submitted  to  a  jury  to  determine  its  amount. 

2.  The  acts  of  1825,  ch.  37,  and  1829,  ch.  26,  give  a  lien  to 
the  mechanic  "for  the  just  value  of  his  labor  and  materials," 
which  shall  continue  for  one  year  (act  1825)  and  until  the  end 
of  the  suit  brought  "for  the  debt  that  may  be  due  him  for  the 
erection  of  such  building."  And  so  the  act  of  1829,  confers 
the  lien  on  condition  that  the  mechanic  *^shaU  commence  an  action 
for  such  work  and  labor^^  ^c.  and  prosecute  the  same  "wi^A  ordi- 
nary diligence  tojndgmeruy 

The  statutes,  in  my  judgment,  clearly  contemplate  a  pro- 
ceeding at  law,  to  ascertain  the  justice  and  amount  of  the  me- 
chanic's demand — and  the  lien  is  continued  until  the  action 
shall  be  determined. 

Now  after  judgment,  what  is  the  remedy?  It  is  simply  to 
issue  an  execution  and  sell  the  lot  or  acre  of  land  on  which  the 
buildings  are  erected.  This  is  the  effect  of  the  lien — ^and  the 
sheriff*'s  vendee  would  have  a  good  title  against  a  purchaser, 
judgment  creditor  or  other  incumbrancer,  whose  right  origi- 
nated after  the  mechanic's  lien. 

A  judgment  is  a  lien,  and  it  is  enforced  in  the  same  way;  so 
an  execution  is  alien  on  personalty.  The  landlord  has  alien 
for  his  rent,  but  before  he  can  enforce  that  lien,  he  must  have 
recovered  judgment  against  the  tenant.  Vide  Lavrrence  vs. 
JenkvM^  7  Yerg.  Rep.  494. 

3.  But  if  the  lien  could  not  be  enforced  at  law — because  the 
interest  of  the  debtor  in  the  land  was  only  equitable,  or  of  such 
character  as  is  not  liable  to  execution  at  law — (ifthere  be  any  in- 
terest whichis  not  so  liable,  see  1  Hum.  Rep.  491,)  then  a  court 
of  equity,  in  aid  of  the  law,  in  the  exercise  of  its  ancillary 
jurisdiction,  would  give  relief  by  enforcing  the  payment  of  the 
judgment  as  is  often  done  in  other  cases. 

Reese,  J.  delivered  the  opinion  of  the  court. 
Complainant  is  the  builder,  as  he  alledges,  of  a  grist  and  saw. 


•Porter  vs.  Stacker  ^««^ 
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mill  for  defendant  Wilson,  at  290  dollars^^the  buildings  were 
commenced  in  December  1838,  and  completed  in  Decern'* 
ber,  1840.  Previously  to  this  time  the  other  defendants,  credi- 
tors of  the  said  Wilson,  obtained  judgment  against  him,  and 
caused  the  tract  of  land  on  which  the  mills  were  constructed  to 
be  levied  on  and  sold  by  a  sheriff,  and  became  purchasers  and 
obtained  a  sheriff's  deed.  Wilson  absconded  to  Texas,  and 
this  bill  is  filed  to  obtain  a  decree  for  the  amount  of  his  in- 
debtedness, and  to  have  satisfaction  of  the  same  by  a  sale  of 
the  mills  and  one  acre  of  land  on  which  they  stood.  The  de- 
fendants, Jacobus  and  Garthwaite,  have  demurred  to  this  biQ; 
the  demiirrer  was  overruled,  and  an  appeal  to  this  court.  The 
question  here  principally  discussed  upon  the  demurrer,  is,, 
whether  a  court  of  chancery  because  of  the  provisions  of  the 
acts  of  1826,  sec.  1-8  ch.  37, 1829,  ch.  26,  sec.  1-2,  and  1885, 
ch.  40,  giving  to  a  mechanic,  building  in  whole  or  in  part, 
or  furnishing  materials  in  whole  or  in  part,  a  lien  on  such 
building,  and  the  land  or  lot  in  which  it  stands  not  ex- 
ceeding one  acre,  can  entertain  jurisdiction  to  investigate  the 
fact  and  the  extent  of  indebtedness  to  the  mechanic,  or  the 
amount  of  damages  that  may  be  recoverable  by  the  mechanic, 
against  the  person  for  whom  he  may  build  or  furnish  materials. 
It  seems  to  be  thought  that  as  a  consequence  of  such  lien  thus 
given,  a  court  of  chancery,  as  a  matter  of  course,  is  clothed 
with  jurisdiction.  But  we  think  an  attentive  consideration  of 
the  terms  and  the  objects  of  the  acts  in  question  will  lead 
to  a  different  impression.  The  debt  or  damages  due  to  a  me- 
chanic, we  think  are  in  general  to  be  ascertained  and  re- 
covered in  a  court  of  common  law,  and  the  lien  like  a  lien  of 
judgment,  to  be  made  eflfectual  by  a  Jieri  fctcias  to  be  issued 
thereon.  The  legislature  do  not  seem  to  have  intended  to  sub- 
ject the  mechanic,  in  order  to  efiectuate  his  lien,  to  go  into  a 
court  of  chancery,  and  the  situation  of  his  claim  in  other 
respects  is  peculiarly  adapted  to  a  common  law  forum.  It  is  un- 
necessary, however,  conclusively  to  determine  this  question. 
For  this  is  a  bill  against  an  insolvent,  absconding  and  non-resi- 
dent debtor,  having  no  property  whatever — and  upon  whom 

personal  service  of  the  process  cannot  be  had.    As  against 
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him  therefore,  a  bill  on  such  grounds  might  well  be  filed,  and 
the  only  question,  of  course,  which  the  demurrer  raises  under 
these  circumstances  is,  whether  the  other  defendants  are  neces- 
sary parties.  We  are  of  opinion,  indeed,  that  the  bill  mighthave 
been  filed  against  the  absconding  and  non-resident  debtor  alone, 
and  upon  a  decree  simply  for  the  debt  an  execution  as  at  law 
might  have  been  levied  upon  the  mills  and  acre  of  land,  and 
the  lien  secured  by  the  statute,  have  been  in  that  way  made 
effectual;  that  as  he  had  a  right  to  come  in  to  a  court  of  chance- 
ry, under  die  circumstances  of  the  case,  the  defendants  who 
have  demurred  might  well,  to  save  circuity  of  suits,  and  for 
the  greater  safety  of  all  concerned,  be  made  parties.  We 
think,  therefore,  tie  demurrer  was  rightly  overruled — ^but  the 
chancellor,  in  ordering  a  sale  without  ascertaining  and  decree- 
ing the  indebtedness  of  defendant  Wilson,  was  led  to  adopt  an 
erroneous  oourse.  For  that  reason,  therefore,  the  decree  must 
be  reversed,  and  the  cause  be  remanded  for  further  proceedings. 


Habiblbt  PS.  HcftimoN. 

The  tender  of  •  deliTery  boad  to  a  sheriff  or  conitable,  does  «ot  compel  sach  sheriff 
or  cootiable  to  leTj,  and  tell  the  disputed  property  against  his  own  judgment,  as  to 
the  wigkt  of  propertf;  a»d  where  the  court  below  refated  in  aa  action  for  a  false  re- 
turn of^'no  property  found/'  to  hear  proof  firom  the  constable,  to  shew  that  the  prop- 
erty was  not  the  property  of  the  defendant  in  the  execution:  Held,  that  such  refusal 
was  eiToneoBt. 

Hemdon  recovered  a  judgment  before  Wilkerson,  a  justii^e 
of  the  peace  for  Fayette  coimty,  agaijist  Jesse  E.  Crodk*  Up- 
on this  judgment,  execution  was  issued  and  placed  in  the 
hands  of  Hamblet,  a  constable  of  said  county.  Hemdon  gave 
Hamblet  a  bond  of  indemnity^  and  required  him  to  levy  upon, 
and  sell  a  certain  slave  in  the  possession  of  said  Jesse  £. 
Crook.  Hemdon  appointed  an  agent,  who  went  with  the  con- 
stable to  show  him  the  slave.  The  slave  was  accordingly 
pointed  out  to  the  constable  who  took  him  in  possession*  Short- 
ly after  die  seizure  of  the  slave.  Crook  the  father  of  the  de- 
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fendaiit  came  up  and  claimed  the  slave  as  his  property.  The 
constable  thereupon  released  the  slave,  and  not  being  able  to 
find  any  other  property,  returned  the  execution  in  his  hands 
"no  property  found".  Shortly  afterwards,  Jesse  E.  Crook  left 
the  State  and  took  the  slave  with  him. 

Herndon  instituted  an  action  on  the  case  in  the  circuit  court 
of  Fayette  county,  on  the  2d  day  of  February,  1840,  against 
Hamblet  for  a  false  return. 

The  defendant  pleaded  not  guilty,  and  the  issue  thereupon 
was  submitted  to  a  jury  at  the  May  term,  1840,  on  the  above 
facts. 

The  defendant  ofiered  a  witnessi  to  prove  that  the  slave 
which  he  was  requested  to  levy  the  execution  upon,  was  not 
the  property  of  Jesse  £•  Crook»  but  the  property  of  the  father 
of  said  Jesse. 

This  testimony,  his  honor  W.  C.  Dunlap,  presiding  judge, 
rejected,  and  charged  the  jury  that  if  the  bond  required  by 
law  had  been  given  to  the  officer,  he  was  bound  to  levy  upon 
the  slave  in  question  and  sell. 

The  jury  returned  a  verdict  for  plaintiff  for  $132. 

A  motion  for  a  new  trial  was  made  and  overruled,  Judg* 
ment  rendered  and  defendant  Hamblet  appealed  in  error. 

J<me$j  for  Hamblet. 
Searcy^  for  Herndon. 

Grbbn,  J,  deUvered  the  opinion  of  the  court. 

This  is  an  action  brought  by  Herndon,  who  was  plaintiff^ 
against  Hamblet  a  constable,  for  a  false  return  upon  a^.  fa. 
which  came  to  his  hajids  in  favor  of  the  plaintiff  against  one 
Jesse  £.  Orook.  The  plaintiffin  the  execution  showed  Ham- 
blet the  constable,  a  negro  boy  as  the  property  of  C  rook:  the 
father  of  Crook  claimed  the  negro,  and  the  constable  required 
of  the  plaintiff  an  indemnifying  bond,  which  was  executed. 
The  ccmstable  then  levied  upon  the  negro  as  the  property  of 
Crooks  but  afterwards  permitted  Crook  to  retain  possession  of 
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the  negro,  and  take  him  out  of  the  country — ^and  made  return 
on  the  execution  of  "no  property  found." 

After  the  proof  of  these  facts  by  the  plaintiff,  the  defendant 
offered  to  prove  that  the  negro  boy  in  question  was  not  the 
property  of  Jesse  E.  Crook,  die  defendant  in  the  execution,  to 
the  admission  of  which  proof  the  plaintiff  objected,  which  ob- 
jection was  sustained  by  the  court. 

The  court  charged  the  jury  that  if  property  was  pointed  out 
to  an  officer  by  the  plaintiff  in  the  execution  as  the  property  of 
the  defendant,  and  a  bond  of  indemnity  was  given^t  was  the 
duty  of  the  officer  to  sell  the  property,  no  matter  whether  the 
title  was  disputed  or  not.    The  jury  found  a  verdict  for  the 
plaintiff.     The  defendant  moved  for  a  new  trial,  which  the 
court  refused  to  grantf  but  gave  judgment  upon  the  verdict-^Ho 
reverse  which  this  writ  of  error  is  prosecuted.    We  think  the 
court  erred  in  rejecting  the  testimony  offered  by  the  defendant, 
and  in  deciding,  that  where  property  is  shown  and  an  indem*- 
nifying  bond  given  by  a  plaintiff  in  an  execution,  an  officer  is 
bound  to  sell  said  property,  whether  the  title  is  in  the  defend- 
ant in  the  execution  or  not.     The  indemnifying  bond,  which 
an  officer  is  authorized  to  demand  by  the  act  of  1825,  ch.  40, 
sec.  1-2,  before  he  can  be  required  to  levy  on  and  seD  disputed 
property,  is  intended  for  his  protection  and  security,  and  not 
as  a  means  of  compelling  him  to  do  an  unlawful  act.    Before 
the  passage  of  that  act,  the  collecting  officer  was  bound  at  his 
perU  to  know  whether  property,  upon  which  he  was  about  to 
levy,  belonged  to  the  defendant  in  the  execution  or  not.    If  it 
didf  and  he  failed  to  levy  and  sell,  he  was  liable  to  the  plaintiff; 
and  if  it  did  noty  and  he  levied  and  soldj  he  was  liable  for  a 
trespass  to  the  real  owner.     This  state  of  the  law  subjected 
collecting  officers  to  a  heavy  responsibility,  and  often  placed 
them  in  a  most  delicate  and  difficult  situation.    In  a  population 
so  unsettled  as  ours,  there  are  often  confficting  claims  to  property 
and  a  knowledge  of  the  facts  in  relation  to  the  true  ownership  is 
not  always  easily  attained.    It  was  to  relieve  collecting  officers 
from  this  responsibility  in  some  degree,  that  the  act  in  question 
was  passed.    But  if  by  that  act,  he  is  bound  to  sell  property 
which  he  may  know  does  not  belong  to  the  defendant  in  the  exe- 
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cution  instead  of  being  relieved  from  responsibility  thereby, 
it  would  involve  him  in  law  suits  to  which  he  would  not  have 
been  subjected  before  the  passage  of  that  act*  True,  he  would 
have  a  bond  of  indemni^,  but  this  will  not  always  secure  him 
against  loss*  It  is  valuable  to  be  sure  when  acting  upon  his 
own  judgment  as  to  the  tide  of  the  property  he  proceeds  to  sell, 
but  is  under  some  apprehension  from  an  opposing  claimant — 
but  it  would  be  far  otherwise,  if  it  compel  him  against  his 
will  to  trespass  upon  his  neighbor's  rights,  and  involve  himself 
in  a  troublesome  and  expensive  litigation.  Besides,  it  is  ab- 
surd to  sue  a  man  for  a,  false  return^  and  then  refuse  to  permit 
him  to  prove  that  the  return  was  true.  TheyZic^  that  an  indemni- 
fying bond  was  given,  would  not  make  the  negro  the  property  of 
Jesse  E.  Crook  if  it  wero  not  so  before  its  execution*  The  is- 
sue made  by  the  pleadings  is,  whether  Jesse  E*  Crook  had 
property  on  which  the  execution  might  have  been  levied*  The 
defendant  offered  proof  directly  pertinent  to  that  issue  which 
was  rejected,  because  the  plaintiff  had  given  an  indemnifying 
bond.  This  was  clearly  erroneous^  Let  the  judgment  be  re- 
versed, and  the  cause  remanded  for  another  trial* 


Nevill  and  Securities  vs.  Day,  C/uiirman. 

The  coonty  court  hare  the  power  to  take  of  the  collector  of  county  taies,  an  annual 
bond,  and  in  caie  of  defanit,  a  motion  lies  thereupon. 

ScoUf  for  the  plaintiff's  in  error,  cited  act  of  1886,  ch.  16, 
sec.  2 :  1  Humphreys,  Tarver  vs.  Mabryy  94. 

Attorney  General,  for  Day. 

Reese,  J.  delivered  the  opinion  of  the  eourt. 

The  plaintiff  in  the  circuit  court  of  Hardin  county,  recover- 
ed, on  motion,  a  judgment  against  the  defendants  for  a  balance 
of  the  county  revenue  by  NeviD  collected  and  not  paid  over; 
and  the  defendants  have  appealed  in  error  to  this  court.    Among 


38  JACKSON: 

the  grounds  urged  here  by  the  defendants  in  resistance  to  an 
affirmance  of  the  judgment  below,  we  perceive  none  which 
have  not  heretofore  received  the  consideration  and  adverse  judg* 
ment  of  this  court,  and  which  are  material,  except  one,  and 
that  is,  that  the  collector's  bond  in  this  case  was  taken  to  cover 
the  amount  of  the  county  revenue  for  one  year  only.  The  act 
of  1835,  ch.  15,  sec*  2,  provides,  that  ^<the  collector  shall  give 
bond  with  two  or  more  securities,  which  the  county  court  shall 
approve  of  in  the  sum  of  double  the  amount  of  the  county  taxes 
to  be  collected,"  &c.,  conditioned  for  the  collection  and  pay- 
ment to  the  county  trustee,  &c.  of  all  taxes  by  him  collected, 
or  which  should  have  been  collected  on  or  before  the  first  Mon- 
day of  October,  in  each  and  every  year  in  which  he  shall  col- 
lect the  taxes.  In  the  case  of  Mahry  vs.  Tarverj  one  objection 
urged  by  the  collector' s  counsel  was,  that  the  bond  in  that  case  was 
not  annual ;  it  being  insisted  with  much  ingenuity  that  the  pen- 
alty of  the  bond  being  required  by  the  statute  to  be  in  double 
the  amount  of  the  taxes  assessed,  end  as  the  assessment  would 
vaiy  in  difierent  years  according  to  the  will  and  action  of  the 
county  court,  diat  requisition  could  not  be  compUed  with,  ex- 
cept by  taking  an  annual  bond.  It  was  said  also,  that  this  was 
implied  in  the  other  terms  used  in  the  statute,  and  that  such 
course  would  be  more  convenient  in  practice,  as  being  better  cal- 
culated to  enforce  the  annual  responsibility  of  the  county  col- 
lector, and  to  keep  the  taxes  of  different  years  distinct  from 
each  other.  As  to  the  objection  taken  in  that  case,  the  court 
say;  "it  may  be  remarked,  that  the  statute  does  not  require  in 
terms  that  separate  bonds  should  be  taken,  but  requires  only 
that  the  bond  should  be  conditioned  for  the  payment  of  the  taxes 
in  each  and  every  year  he  may  collect,  on  the  first  Monday  in 
October;  that  the  term  of  office  ofa  sheriff  and  collector  has 
always  been  in  our  statute  two  years,  and  the  bond  has  uni- 
formly embraced  the  entire  time ;  and  if  it  had  been  the  purpose 
of  the  legislature  to  have  made  so  marked  an  innovation  upon 
established  usage  as  the  requirement  of  an  annual  bond,  it  is 
difficult  to  suppose  that  they  would  not  have  so  directed  in 
terms." 

It  by  no  means  follows,  however,  from  the  above  language  of 
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the  court  on  the  subject  of  practice  and  usage,  and  absence  of 
terms  of  positive  requirement  in  the  statute,  that  an  annual 
bond  is  void,  or  that  the  county  court,  upon  assessment  of  the 
taxes  in  each  year  have  not  the  power  to  take  from  their  collec- 
tor a  bond  for  each  year,  in  double  the  amount  of  such  tax.es,  for 
their  faithful  collection  and  payment.  All  the  court  in  that 
case  was  called  upon  to  decide,  and  all  it  did  decide,  was  that 
such  terms  were  not  in  the  statute,  as  would  make  void  a  bond 
covering  the  entire  term  of  the  collector.  And  it  is  obvious 
from  that  case,  that  they  were  not  then  of  opinion,  any  more 
than  now,  that  a  bond  taken  for  one  year  only  would  be  void. 
See  the  case  in  1  Humphreys,  94.  We  are  of  opinion,  there* 
(ore,  that  there  is  nothing  in  this  ground  any  more  than  in  the 
other  referred  to,  why  the  judgment  rendered  in  the  circuit  court 
should  not  be  affirmed,  and  we  do  accordingly  affirm  it. 


The  State  vi.  Gainer. 

1 .  It  it  a  fandamental  principle  of  social,  oalural  and  municipal  law,  fbat  each  indi- 
vidual shall  so  usa  his  own  property  as  not  to  injure  the  public  health. 

2.  The  act  of  1890,  eh.  79,  sec.  1,  directed  that  the  owners  of  mills  should  cut  down 
and  remoTa  standing  or  decayed  timber  in  their  mill  ponds,  west  of  the  Tenne»se« 
river,  and  made  such  owners  indictable  if  they  failed.  And  the  act  of  183S,  ch.  79, 
authorized  defendant  Gainer,  by  name*  to  build  a  dam  without  cutting  down 
and  removing  the  timber  in  his  pond:  Held,  that  the  act  of  1832 only  exempted  the 
defendant  from  the  penalty  of  the  act  of  1830,  and  left  him  liable  as  other  persons  to 
indictment,  if  his  dam  created  a  nuisance. 

Attorney  General^  for  the  State. 
J.  WUliamsy  for  the  defendant. 

Reese,  J.  delivered  the  opinion  of  the  court. 

The  defendant  was  indicted  for  a  nuisance  at  common  law, 
caused  by  the  creation  of  a  mill-dam»  and  the  keeping  up  there- 
by of  a  null-pond,  overflowing  much  ground,  and  rendering  the 
atmosphere  impure,  and  the  neighborhood  unhealthy.    The 
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defendant  pleaded  not  guilty,  and  a  special  plea  founded  on 
the  2d  section  of  the  act  of  1832,  ch.  79,  (pamphlet  acts,  page 
63.)  This  act  authorized  the  defendant,  by  name,  to  build  the 
dam  in  question,  without  being  subject  to  the  penalty  of  an  act, 
entided  "An  act  to  compel  owners  of  mills  west  of  Tennessee 
river,  to  cut  down  and  remove  the  standing  or  decaying  timber 
in  the  mill-ponds,  passed  7th  January,  1830."  This  act  made 
the  mere  omission  to  cut  down  such  timber  an  indictable  of- 
fence, without  allegation  or  proof  that  in  consequence  of  such 
omission  a  nuisance  at  common  law  in  fact  existed.  The  above 
sec.  2,  ch.  79,  (1832,)  in  terms  exempts  the  defendant  from  the 
penalty  of  the  act  of  1830,  and  it  does  no  more.  The  legisla- 
ture should  not  be  readily  supposed  as  meaning  to  violate  that 
fundamental  principle  of  social,  natural  and  municipal  law, 
which  prescribes  to  every  one,  in  the  use  and  enjoyment  of  his 
own  property,  the  necessaiy  limitation,  that  he  shall  not  inju- 
riously affect  the  rights  of  others.  It  would  be  difficidt  to  ima- 
gine that  the  legislature  could  intend  to  concede  to  an  individual 
the  privilege  of  so  using  his  property  as  to  injure  the  public 
health.  At  all  events,  they  have  not  in  this  instance  done  so. 
The  demurrer  of  the  Attorney  General  in  the  circuit  court  to 
this  plea  ought,  therefore,  to  have  been  sustained;  it  was  over- 
ruled, and  the  judgment  must,  therefore,  be  reversed. 
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DiLLABD  t$.   DiLLARD. 

1.  The  nostra  tioB  of  a  bill  of  sale  of  a  slave,  is  only  necMsary  to  perfect  the  title  of  the 
vendee,  as  against  the  creditors  of  the  vendor.  JHorfan  ts.  EUm,  4  Yerger:  Aatf  • 
wim  vs.  Batduin,  %  Hamphrejrs- 

t:  Dillard  advanced  one  hondred  doHars  for  the  purchase  of  a  negro  girl  for  his  infant 
daughter,  and  the  negro  was  conveyed  to  his  daughter  by  the  vendor:  Heldt  that 
having  ample  property  to  satisfy  all  demands  against  him  at  the  time  the  money  was 
advanced,  and  having  satiafied  them  all,  his  subsequent  insolveocj  could  not  affect  her 
right,  and  she  took  the  slave,  free  from  any  trust  in  favor  of  her  father  or  his  CKditon. 

3.  An  inAnt  cannot  be  affected  by  a  sale  of  her  property  for  the  debts  of  another,  unl 
the  did  some  act  by  which  bidders  were  imposed  upon  and  induced  to  purchi 


This  bill  was  filed  in  the  chancery  court  at  Sonunerville,  by 
Sarah  Dillard,  an  infant,  by  her  next  friend  against  Oaston  Dil- 
lard,  for  the  purpose  of  recovering^  a  slave. 

In  1827,  in  the  State  of  North  Carolina,  Merritt  Dillard,  as 
executor  of  Josiah  Dillard,  deceased,  sold  the  slave,  Caroline, 
in  controversy,  at  auction,  and  she  was  bid  ofi  by  William  J. 
Dillard.  Merritt  Dillard,  the  father  of  complainant,  advanced 
one  hundred  dollars  and  took  the  slave,  and  the  vendee  con- 
veyed the  slave  in  October,  1827,  to  complainant  Sarah. 

Merritt  Dillard  was  somewhat  indebted  at  the  time  of  the 
advancement  of  the  one  hundred  doUars  aforesaid,  but  had  am- 
ple property  to  satisfy  his  debts.  He  did  satisfy  them,  and  re- 
moved to  the  State  of  Mississippi,  canying  his  daughter  and 
the  slave  with  him,  and  holding  her  as  the  property  of  his 
daughter.  In  1839,  he  became  insolvent,  and  the  slave  in 
question  being  found  in  his  possession,  she  was  seized  by  ex- 
ecution creditor?  and  sold,  and  defendant  Gkiston  Dillard  be- 
came the  purchaser  at  the  execution  sale.  The  bill  of  sale  was 
not  registered  until  after  the  rendition  of  the  judgment  upon 
whitb  the  slave  was  sold. 

The  answer  of  the  defendant  urged:  First  That  the  slave 
was  bid  off  at  the  auction  sale,  in  North  Carolina,  by  William 
Dillard  for  Merritt,  and  that  no  title  passed  to  William. 

S.  That  Merritt  Dillard  was  so  involved  in  debt,  at  the  time, 
that  he  could  not  convey  his  property  to  his  daughter  without 
a  good  ccmaideration. 

3.  That  the  deed  by  William  J.  to  Sarah  had  not  been  re- 
gistered at  the  date  of  the  judgment. 
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The  cc»nplainant  filed  her  replication  to  this  answer,  and  the 
cause  came  on  to  be  heard  before  chancellor  McCampbell,  at 
Sommerrille.  He  decreed  in  favor  of  complainant  for  the 
slave  and  her  hire,  and  directed  an  accoont,  &c.,  and  the  defend- 
ant appealed. 

J.  C.  Humphreys^  for  the  complainant. 

Between  the  parties  a  bill  of  sale  registered  is  not  necessary. 
A  parole  sale  has  always  been  held  good  in  this  State  and  in 
North  Carolina.  Payne  vs.  Lasskterf  1  Yerger.  So  too,  it  is 
the  bargain  not  the  delivery  which  vests  the  title.  See  Potter 
vs.  Couxirdj  Meigs,  22. 

The  defendant  claims  the 'slave  under  a  sale  under  execution 
against  the  property  of  Merritt  Dillard.  The  legaj  title  to  the 
slave  never  was  in  Merritt  DiUard  in  his  own  right,  and,  there- 
fore, never  was  or  could  have  been  subject  to  execution  against 
him. 

Merritt  Dillard  had  the  tide  as  executor — he  had  power  to 
sell  by  the  will,  a  coj^  of  which  is  made  part  of  his  deposition, 
and  independent  of  the  will  he  had  power  to  sell  by  virtue  of 
his  office.  It  is  an  act  of  Assembly  in  Tennessee,  (none  simi- 
lar to  which  prevails  in  North  Carolina,)  by  which  an  executor 
or  administrator  is  restricted  in  the  power  to  seU  slaves. 

The  sale  he  made  was  not  void  as  to  his  creditors  for  want  of 
bill  of  sale  registered,  because  the  slave  never  was  subject  to 
his  creditors.  The  slave  could  not  be  sold  under  execution 
against  Merritt  Dillard,  even  though  the  conveyance  to  com- 
plainant were  with  the  intent  to  cover  the  property  for  Merritt 
Dillard.     ChUds  vs.  Deaderickj  1  Yerger,  79. 

William  J.  Dillard  says  the  conveyance  was  made  with  that 
intent.  This  witness  is  not  sustained  by  the  subscribing  wit- 
ness to  the  deed — ^he  is  contradicted  by  Merritt  DiUard — ^he 
is  discredited  by  his  own  testimony  upon  cross-examination — 
he  is  the  brother  of  defendant,  and  O.  Suggs  swears  that  he 
would  not  believe  him  on  oath. 

Many  witnesses  prove  that  Merritt  Dillard  at  the  time  of  the 
transaction  and  for  years  afterwards  was  rich.  Many  witnesses 
prove  that  Merritt  Dillard  ought  to  be  beMeved  on  his  oath. 
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Many  witnesses  prove  that  the  slave  Caroline,  from  the  time 
of  the  conveyance  to  complainant  in  1827,  was  known  and 
claimed  as  the  property  of  complainant.  That  alone  would  be 
sufficient  to  vest  her  with  the  title.  WiUiams  vs.  WatUm^  8 
Yerger,  387 :  Davis  vs.  Mitchdlf  5  Yerger,  281. 


if.  G.  Smithy  for  the  defendaiat. 

Though  chancery  will  interfere  to  restore  slaves  to  the  owner 
from  whom  they  are  wrongly  withheld,  it  is  only  where  the  ti- 
tle of  the  complainant  is  clear  and  above  suspicion  of  fraud, 
4  Yerg.  84:  5  td.  142:  6  id.  24:  2  Hum.  610. 

In  the  present  case,  the  title  of  the  complainant  is  not  thus 
clear  and  above  suspicion  of  fraud. 

The  transaction  of  1827,  the  bid  of  William  J.  Dillard,  and 
the  relinquishment  to  the  complainant,  was  substantially  a  gift 
of  the  slave  by  Merritt  Dillard  to  the  complainant. 

It  was  a  double  fraud :  a  fraud  on  the  distributees  of  Josiah 
Dillard,  and  a  fraud  on  the  creditors  of  Merritt  Dillard:  The 
fraud  on  M.  D.'s  creditors  was  constructive,  for  he  was  deeply 
in  debt  in  fact,  for  thus  William  J.  Dillard  testifies,  and  abun- 
dant circiunstances  corroborate. 

Existing  creditors  may  set  aside  a  gift  for  constructive  firaud. 
Subsequent  creditors  may  avail  themselves  of  the  equity  of  ex- 
isting creditors  to  set  aside  a  gift,  where  it  was  fraudulent  in 
fact:  4  Dev.  Rep.  197:  (cited  1  Ird.  Dig.  493):  2  Dev.  826: 
1  Ird.  Dig.  491,  492:  1  M'Cord  Ch.  Rep.  621:  1  Am.  Eq. 
Dig.  668:  8  Wh.  229:  2  Brock.  132 :  2  Pet  Dig.  363 :  1  Sto. 
Eq.  Ju.  362,  and  n.  1  to  page  363 :  id.  364-6. 

M.  Dillard,  as  executor  of  J.  Dillard,  had  the  legal  title  to 
the  slave.  At  law  such  title  may  be  sold  under  execution 
against  him.  By  the  act  of  1784,  ch.  10,  sec.  7,  a  sale  of 
slaves  is  not  valid  unless  in  writing,  and  attested  by  two  wit- 
nesses. By  act  of  1789,  ch.  69,  sec.  2,  bills  of  sale  of  slaves 
are  void  unless  registered.  (Cited  Meigs,  32.)  In  this  case 
the  sale  was  not  by  writing  nor  registered,  therefore  the  slave 
was  subject  to  execution  at  law. 

The  Stat  lim.  avails  the  complainant  nothing.    If  she  ever 
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had  possession  at  all,  it  was  not  exclusive,  and  there  is  no  evi- 
dence of  delivery.     1  Hum.  Rep.  348 :  id.  335. 

The  defendant  claims  under  Merritt  Dillard.  Equity  will 
not  interfere  in  favor  of  a  fraudulent  grantee.  1  Am.  Ch.  Dig. 
459  and  cases  cited  there :  1  Sto.  £q.  Ju.  896-6  and  note :  1 
A.  K.  Marsh.  210. 

Where  A.  advanced  purchase  money  for  a  slave,  the  legal 
title  of  which  was  however  conveyed  to  B.  with  a  view  to  de- 
feat A.'s  creditors,  in  equity  B.  is  trustee  for  A.'8  creditors, 
and  they  can  enforce  their  claims  by  fiUng  a  bilL  7  Yerg.  155. 
In  such  case  wiU  equity  assist  B.  to  defeat  A.'s  creditors  f 

In  the  case  stated,  where  A.  advanced  the  purchase  money 
and  took  the  conveyance  to  B. ;  and,  also,  where  a  debtor  to 
defraud  his  creditors,  conveyed  slaves  to  A.,  and  A.  exchanged 
the  slaves  for  others,  the  latter  cannot  at  law  be  taken  by  the 
debtor's  creditors.  The  reason  is,  because  the  legal  title  never 
was  in  the  debtor.  The  present  case  difiers  from  both  these 
cases.  The  legal  title  was  in  the  debtor ;  it  never  passed  out 
of  him,  because  the  conveyances  were  void  for  fraud. 

The  complainant,  if  the  property  in  the  slave  was  in  her, 
was  fully  apprised  of  it.  She  stood  by  at  the  sale  and  was  si- 
lent as  to  her  rights.  Her  infancy  is  no  excuse  for  such  silence; 
she  is  estopped.  1  Sto.  Eq.  Ju.  376:  1  Fon.  Eq.  B.  1,  ch.  3, 
sec.  4 ;  Sug.  Yen.  16. 

fF.  H.  Hwmfpkreyii  concluded  the  case. 

Geben,  J.  delivered  the  opinion  of  the  court. 

This  is  a  bill  to  recover  possession  of  a  negro  girl.  There  is 
a  mass  of  irrelevant  testimony  which  it  is  unnecessary  to  no- 
tice. It  appears  from  the  proof,  that  Merritt  Dillard,  the  fitther 
of  the  complainant,  being  executor  of  Josiah  Dillard  in  1837, 
in  N.  Carolina,  made  a  sale  of  the  personal  property  of  the  estate 
of  said  Josiah,  part  of  which  was  the  girl  in  controversy,  then 
about  four  years  old ;  this  girl  was  bid  off  at  the  sale  by  William 
J.  Dillard,  who  conveyed  her  by  bill  of  sale,  dated  16th  Octo- 
berj  1827,  to  the  complainant,  who  was  then  about  five  years  of 
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age.  The  price  of  the  girl  was  advanced  to  the  estate  of  Josiah 
Dillard  by  the  complainant's  father.  The  bill  of  sale  was  not 
registered  until  1839.  It  is  insisted  by  the  defendant,  that  no 
title  vested  in  the  complainant  by  this  proceeding  in  the  State 
of  North  Cardina,  because,  as  he  alledges,  the  girl  was  bid  off 
at  the  sale  by  William  J.  for  Merritt  DiUard,  and  at  his  request^ 
so  that  no  title  passed  to  the  said  William  by  the  sale,  and  con- 
sequently none  was  communicated  by  his  deed  to  the  com- 
plainant; and  because  the  said  Merritt  was  so  involved  in  debt 
at  that  dme,  that  any  gift  he  would  make  to  his  daughter  would 
be  in  fraud  of  his  creditors,  and  therefore  void.  As  to  the  first 
proposition  in  this  defence,  we  think  it  is  not  sustained  by  proof. 
It  is  true,  William  J.  Dillard  in  his  deposition  says,  that  he  bid 
c^this  girl  for  the  complainant's  father;  but  Merritt  Dillard  in 
his  deposition  directly  contradicts  the  statement,  and  says,  that 
he  had  no  communication  with  the  said  William  J.  on  the  sub- 
ject until  after  the  sale— -that  thQ  said  William  J.  came  to  him 
and  told  him  that  his  purchases  were  beyond  his  means  of  pay- 
ment, and  requested  him  to  take  some  o£  the  negroes  off  his 
hands,  which  he  agreed  to  do,  and  did  so;  procuring  the  said 
William  J.  to  make  tiie  conveyance  aforesaid  to  his  daughter, 
he  paying  the  price  of  tile  negroes  to  the  estate.  This  state- 
ment we  believe  to  be  correct.  William  J.  Dillard  himself, 
when  cross-examined,  says,  ''I  bid  off  four  negroes,  Caroline 
and  WiUis  for  Merritt  Dillard,  and  Chany  and  her  child  for  a 
MsLJ.  Ward ;  that  is,  they  took  them  at  my  bid,  and  released 
me  of  die  liability."  This  statement  does  not  support  his  first 
assertion,  that  he  bid  off  the  negroes  as  the  agent  of  Merritt  Dil- 
lard, and  not  on  his  own  account.  He  here  says,  '*they  took 
them  at  my  bid  and  released  me  from  liability."  A  statement 
that  indicates  he  had  bid  for  them  on  his  own  account,  and  was 
liable,  and  that  the  other  persons  agreed  afterwards  to  take  them 
at  his  bid.  This  view  of  the  subject  agrees  with  the  fact,  that 
Chany  and  her  two  children  (of  which  Caroline  is  one)  were 
set  up  in  a  lot  and  sold  together.  That  they  were  thus  sold  is 
proved  by  the  testimony  of  Merritt  Dillard,  and  by  the  return 
of  the  account  of  sales  made  by  the  executor.  It  is  highly  im- 
probable, therefore,  that  in  buying  a  lot  of  negroes,  consisting  of 
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a  woman  and  two  children,  the  bidder  would  act  as  the  agent 
of  one  man  as  to  the  woman,  and  as  the  agent  of  another  man 
as  to  the  other  child-  As  they  were  all  cried  off  at  an  aggre- 
gate price  of  $360,  if  the  bidder  acted  as  the  agent  of  Ward 
and  Merritt  Dillard  both,  it  would  havfe  been  necessary  that 
they  should  confer  together  and  agree  upon  the  proportion  of 
that  sum  that  each  would  pay.  But  it  is  not  pretended  that 
there  was  any  such  conference.  Merritt  Dillard  agreed  with 
William  J.  Dillard,  the  bidder,  to  pay  $100  of  his  bid  and  take 
the  girl  Caroline  for  his  daughter  Sarah.  In  pursuance  of  this 
agreement,  the  deed  of  the  15th  October,  1827,  was  made. 

We  are,  therefore,  satisfied  that  the  title  to  the  girl  Caroline 
passed  to  William  J.  Dillard  by  the  purchase  at  the  executor's 
sale,  and  was  vested  in  the  complainant  by  the  bill  of  sale  afore- 
said. This  being  the  state  of  the  title,  the  question  of  registra- 
tion cannot  arise  in  this  case,  the  complainant  not  holding  the 
legal  title  under  the  father,  but^  under  William  J.  Dillard ;  and 
as  the  want  of  registration  can  effect  the  title  in  favor  of  the  cred- 
itors of  the  grantor  otiljy  Merritt  Dillard's  creditors  have  no 
right  to  object  to  this  deed  on  that  account.  Morgan  vs.  Elaine 
4Yerg.  Rep. :  BaIdtmnv6.Baidwmf2lIum.Iiep.  The  only  re- 
maining question  is,  whether  Merritt  DiUard  was  so  involved  in 
debt  that  equity  will  not  permit  the  one  hundred  dollars  bestow- 
ed on  his  daughter  in  the  purchase  of  this  girl  to  be  retained  by 
her,  but  will  hold  her  a  trustee  for  the  creditors  of  her  father. 
Upon  this  subject  there  is  a  volume  of  testimony,  but  it  is  un- 
necessary to  go  into  a  minute  examination  of  it.  We  are  satis- 
fied from  all  the  proof,  that  although  Merritt  Dillard  became 
very  much  involved  before  he  moved  to  the  western  country, 
and  has  since  been  insolvent,  yet  that  his  embarrassments  com- 
menced c^ier  this  transaction  in  1827,  and  that  he  had  ample 
property  at  the  time  this  bill  of  sale  was  executed  to  satisfy 
every  demand  against  him ;  and  that  after  the  payment  of  all 
his  debts  in  North  Carolina,  he  removed  considerable  property 
to  Mississippi.  He  might,  therefore,  at  the  time  this  transac- 
tion occurred,  lawfully  advance  for  his  daughter  the  one  hun- 
dred dollars  he  gave  for  the  girl  Caroline.*    Having  done  so, 

♦See  SmUk  rs.  Greeft  pott. 
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she  was  vested  with  the  legal  title,  by  virtue  of  the  bill  of  sale 
from  William  J.  Dillard,  discharged  of  any  trust  in  favor  of 
her  father  or  his  creditors.  This  being  the  case,  the  subse- 
quent insolvency  of  her  father  could  not  afiect  her  rights.  The 
girl  Caroline  has  always  been  held  by  Merritt  Dillard  for  his 
daughter,  the  complainant,  and  not  for  himself;  so  that  his  pos- 
session instead  of  operating  against  the  complainant,  has  been 
in  confirmation  of  her  title,  if  it  needed  confirmation.  There  is 
no  pretence  for  the  ground  assumed  in  defence,  that  the  com- 
plainant committed  a  fraud  in  permitting  the  negro  to  be  sold 
as  the  property  of  her  father  without  objecticxi.  Merritt  Dil- 
lard says,  that  objection  vxia  made.  But  if  that  were  not  so,  it 
is  not  pretended  that  this  infant  complainant  would  be  afiected 
unless  she  did  some  act  by  which  bidders  were  imposed  upon 
and  induced  to  purchase ;  but  this  is  not  pretended.  Upon  the 
whole,  we  think  the  complainant  has  shown  a  clear  right,  both 
legal  and  equitable,  to  the  negro  in  controversy,  and  therefore 
afBrm  the  decree. 


FoQO  vs.  Dbnnis. 

When  n  wilnen  on  a  plea  of  hm  ett  /ocIvm,  testified  to  a  signature  as  the  signatore  of 
the  defendant,  it  is  not  competent  to  submit  other  writings  purporting  to  be  signed 
bj  the  defendant,  to  the  witness,  whether  spurious  or  genuine,  for  the  purpose  of  test- 
ing the  knowledge  of  the  witness. 

This  action  of  debt  was  instituted  in  the  circuit  court  of 
Madison  county,  by  Fogg,  executor,  against  Dennis. 

The  defendant  pleaded  non  est  fihctum^  and  issue  was  taken 
thereupon.  A  verdict  and  judgment  was  rendered  in  favor  of 
the  plaintiff,  from  which  the  defendant  appealed  in  error. 

Scurlochy  for  the  plaintiff  in  error. 

McLanahanj  for  defendant  in  error,  cited  Peake  N.  P.  20: 
1  Phillips  422:  McNally  418:  2  Starkie  666:  Peake  Evid.  150, 
154. 
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Reese,  J.  delivered  the  opinion  of  the  court. 

This  is  an  action  of  debt  upon  a  bill  single.     The  defendant 
below  filed  a  plea  of  nan  est  factum.     There  was  no  witness  to 
the  execution  of  the  bill  single,  in  the  signature,  to  which  the 
testator  who  was  unable  to  write,  purported  to  have  made  his 
mark.    One  of  his  sons,  a  witness  for  the  plaintiff,  testified 
that  he  was  acquainted  with  the  peculiar  manner  of  making  his 
mark  for  his  signature,  by  often  seeing  him  do  it — and  that  he 
was  of  opinion  that  the  mark  in  the  present  case  affixed  to  the 
signature  was  his  father's.     The  counsel  for  defendant  then  of- 
fered to  submit  to  the  inspection  of  the  witness,  what  purported 
to  be  other  signatures  of  his  father  without  having  admitted  or 
shown  them  to  be  genuine  or  otherwise,  for  the  purpose  of 
asking  him  whether  they  were  his  signatures  or  not.     This  was 
refused  by  the  court    At  a  subsequent  part  of  the  trial,  the 
defendant  offered  to  prove,  that  these  papers  which  had  no  re- 
lation to' the  case  were  in  fact  signed  by  the  father,  which  was 
refused  by  the  court    And  it  is  insisted  in  argument  here,  that 
in  these  respects,  the  court  erred.     The  counsel  for  the  defend- 
ant disclaiming  all  right  to  have  contradicted  the  testimony  of 
the  witness  by  a  comparison  of  signatures;  yet  insists  that  to 
test  the  knowledge  or  the  truth  of  the  witness,  he  had  a  right 
to  submit  to  him  signatures  either  spurious  or  genuine,  and  ask 
his  opinion  of  them.     To  this  we  can  by  no  means  agree.    It 
would  lead  in  practice  to  much  inconvenience  and  confusion, 
not  to  say,  trickery  and  imposition — and  after  all  could  not  at- 
tain the  end  proposed,  that  is,  show  to  the  jury  the  ignorance  or 
falsehood  of  the  witness  as  to  the  hand  writing,  without  sub- 
mitting to  the  jury  the  inspection  and  comparison  of  those 
other  writmgs.    This  is  an  answer  to  the  whole  case.    But 
if  the  writings  in  question  had  been  proved  to  be  genuine  pre- 
viously to  the  ofier  to  examine  the  witness  with  regard  to  them, 
we  are  of  opinion  that  it  would  not  be  proper.    If  the  witness 
had  been  of  opinion  that  such  genuine  signatures  were  not  those 
of  the  testator,  the  inference  of  ignorance  and  inaccuracy  to  be 
drawn  from  such  circumstance  could  have  been  fiurly  impelled 
by  the  introduction  of  other  genuine  signatures  which  the  wit- 
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ness  might  adopt.  This  would  lead  to  innumerable  examina- 
tions; and  after  all,  the  degree  of  credit  the  jury  should  yield  to 
the  witness  is  entirely  uncertain,  unless  they  could  inspect  and 
compare  the  several  documents  produced.  Let  the  judgment 
be  affirmed* 


8hu   « 

Pybos  vs.  The  State.  ]^m_m 

Th«  circuit  coart  empaonelled  and  twore  twelre  good  and  lawAil  men  u  ■  grand  jurf : 
Held,  that  this  was  a  lawfnl  and  oompetent  grand  jnij,  and  that  the  aet  of  1779,  ch. 
6,  see.  12;  and  1811,  ch.  72,  tec.  19»are  directoiy  ttatntes,  and  were  not  intended  to 
alter  the  establiihed  common  law  notion  of  twelve,  as  constituting  a  lawfal  jniy. 

At  the  November  term,  1840,  of  the  circuit  court  of  Gibson 
county,  it  appears  from  the  record  that  the  sheriff  returned  his 
venire  /€uneu  executed  upon  twenty-four  good  and  lawful  men, 
from  which  the  court,  in  the  mode  directed  by  the  statutes,  se- 
lected and  empanneled  twelve  men  as  a  grand  jury  for  the 
term,  who  were  accordingly  sworn  and  charged.  This  jury 
returned  a  true  bill  of  indictment  against  defendant  Pybos,  for 
retailing  spirituous  liquors.  The  defendant  moved  the  court 
to  quash  the  indictment  on  the  ground  that  it  was  not  found  by 
a  competent  jury.  This  motion  was  overruled  by  the  court, 
and  the  case  was  then  submitted,  upon  the  plea  of  not  guilty, 
to  ajury  who  found  the  defendant  guilty;  he  was  fined  by  Tot- 
ten,  judge,  $25. 

The  defendant  appealed  in  errror. 

% 

Rainei^  for  the  plaintiff  in  error. 
Attorney  Qeneralj  for  the  State. 

OssBN,  J.  delivered  the  opinion  of  the  court- 
In  this  case  the  defendant  was  indicted  for  retailing  spirituous 
liquors  contrary  to  law.    It  appears  from  the  record  that  there 
were  but  twelve  men  elected  and  qualified  as  grand  jurors  at 
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the  circuit  court  of  Gibson  county,  at  the  term  when  this  in- 
dictment was  found.  For  this  reason,  it  is  insisted  that  the  in- 
dictment ought  to  be  quashed.  The  only  question  is,  whether 
twelve  men  are  a  sufficient  number  to  constitute  a  valid  grand 
jury.  It  is  not  denied  but  that  in  England  a  grand  jury  might 
consist  of  only  twelve  men — ^all  the  books  on  criminal  law  con- 
cur on  this  point.  Cro.  Eliz.  654:  2  Hale  151:  Hawk  B.  2  ch. 
25  sec.  16:  Bac.  Abr.  Indictment  C.  Juries  A.  4  Black  Com. 
302: 1  Chitty's  Cr.  Law  306.  Chitty  says  (1  Cr.  Law 306,)  "The 
grand  jury  must  consist  of  twelve  at  least,  and  may  contain  any 
greater  number  not  exceeding  twenty-three,  in  order  that  twelve 
may  form  a  majority  of  the  jurors.  There  must  be  twelve  at 
least,  because  the  concurrence  of  that  number  is  absolutely 
necessary  in  order  to  put  a  defendant  on  his  trial,  and  there 
must  not  be  more  than  twenty-three,  because  otherwise,  there 
might  be  an  equal  division,  and  too  full  juries  might  difier  in 
opinion.*'  Blackstone  says,  (B.  4  p.  302)  "as  many  as  appear 
upon  the  panel  are  sworn  upon  the  grand  jury,  to  the  amount 
of  twelve  at  least,  and  not  more  than  twenty-three,  that  twelve 
may  be  a  majority.**  At  page  106,  he  says — "To  find  a  bill, 
there  must  at  least  twelve  of  the  jury  agree."  Judge  Story  in 
his  commentaries  on  the  Constitution  of  the  United  States  says 
(vol.  3,  p.  657.)  "The  grand  jury  may- consist  of  any  number 
not  less  than  twelve  nor  more  than  twenty-three,  and  twelve 
at  least  must  concur  in  every  accusation."  It  is  very  clear 
that  before  the  passage  of  any  act  upon  this  subject,  twelve  men 
would  constitute  a  valid  grand  jury;  and  that  it  might  consist 
of  a  greater  number,  so  that  it  did  not  exceed  twenty-three. 
The  act  of  1779,  ch.  6,  sec.  12,  in  providing  the  manner  in 
which  the  grand  jury  shall  be  organized  and  empanneled, 
enacts,  that  the  &rst  eighteen  drawn  shall  be  a  grand  jury.  Its 
object  was  to  limit  the  number  to  be  sworn,  but  it  did  not  at 
all  alter  the  law  that  constituted  a  jury  of  twelve  men.  After 
its  passage,  as  before,  the  agreement  of  twelve  would  be  suf- 
ficient to  find  an  indictment  So  the  act  of  1811,  ch.  72,  sec. 
19,  (N.  and  C.  422,)  provides  that  "no  mare  than  thirteen  shall 
bedratm^^^  plainly  implying  that  the  object  was  only  to  restrict 
the  number  to  be  sworn,  and  not  to  alter  the  well  established 
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common  law  notion  of  the  number  of  twelve  as  constituting  ajury. 
The  use  of  the  words,  "no  more,"  show  this  to  be  the  sense; 
and  the  practice  has  been  uniform,  that  if  one  of  the  thirteen 
be  sick  or  unable  to  attend,  the  remaining  twelve  can  legally 
transact  the  business  of  the  grand  jury.  We  think,  therefore, 
that  the  act  of  1779,  and  the  act  of  1811,  are  only  directory  as 
to  the  number,  beyond  which  jurors  shall  not  be  sworn  upon 
the  grand  juiy — and  that  the  number  twelve,  as  heretofore, 
will  constitute  a  valid  grand  jury.    Affirm  the  judgment. 


Ingham  t»*  Vadbn   et  ah. 


1.  A  negdtiatioB  of  a  note  in  (he  due  coarse  of  trade*  ii  where  the  holder  has  given  for 
the  note,  his  money,  goods  or  credit  at  the  time  of  receiTing  it,  or  has  on  accoant  of 
it  softained  some  loss,  or  incnrred  some  liability.  Bay  rs.  Codditigiont  20  John.  637 : 
10  Yerger,  417,  429. 

2.  Where  a  note  is  assigned  in  payment  of  a  pre-existing  debt,  it  is  not  negotiated  in  the 
doe  coarse  of  trade,  and,  therefore,  snbject  to  be  defeated  in  the  hands  of  the  as» 
signec  apon  proof  of  &ilare  of  coneideration,  Warmltf  vs.  Lowry,  1  Horn.  468. 

3.  Vaden  deponted  his  cotton  with  Moi|;an  ft  Co.,  commission  and  forwarding  mer- 
chants,  to  be  shipped  or  held  subject  to  the  order  of  owner.  Morgan  ft  Co.,  without 
authority,  sold  the  cotton  and  appropriated  the  proceeds  to  their  own  use.  Vaden 
took  an  assignment  of  the  note  of  Ingham,  not  due,  in  discharge  of  the  claim:  Held, 
that  this  note  was  negotiated  in  due  course  of  trade.  Vaden  parted  with  his  property 
in  the  cotton  when  betook  an  assignment  of  Ingham *s  note  and  not  before.  It  was 
not,  therefore,  assigned  in  payment  of  a  pre-existing  debt. 

4.  Where  an  individual  takes  an  assignment  of  a  note  in  discharge  of  a  pre-existing 
debt,  upon  the  faith  of  a  declaration  of  the  maker,  that  he  would  pay  it,  or  aAer  he 
has  taken  such  assignment,  relies  upon  such  declaration  and  fails  to  get  other  in- 
demnity, which  he  might  have  got:  Held,  that  the  maker  is  estopped  under  such 
circumstances  from  setting  up  ijfy  equitable  defence. 

Vaden  deposited  his  crop  of  cotton  in  the  hands  of  H.  S. 
Morgan  So  Co.,  commission  and  forwarding  merchants,  in  Mem- 
phis, to  be  shipped  or  held  subject  to  his  order. 

H.  S.  Morgan  &  Co.  sold  the  cotton  and  appropriated  the 
proceeds.  Vaden  applied  for  the  proceeds  of  his  crop,  and 
did  not  succeed  in  his  demand,  and  fearing  the  insolvency  of 
the  commission  house,  on  a  second  application  took  an  assign* 
ment  of  Ingham's  note  for  the  sum  of  $1652,  in  part  payment 
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of  hid  claim  for  the  appropriated  cotton.  This  note  was  not 
due  at  the  time  of  the  assignment.  Vaden  gave  notice  to  Ing- 
ham that  he  had  the  note,  and  Ingham  sent  him  word  that  it 
was  just  and  he  had  no  set  off  against  it,  and  begged  delay. 

Ingham  had  previous  to  this  time  purchased  a  tract  of  land  of 
Morgan  &  Co.  Morgan  &  Co.  had  executed  a  deed  to  Ingham 
for  the  land,  with  covenant  of  warranty,  and  had  taken  his  notes 
for  the  payment  of  the  purchase  money.  It  appeared  after 
the  notice  given  to  Ingham,  that  Morgan  &  Co.  had  only  a  bond 
for  title  from  John  Rivers,  and  that  Rivers  had  not  the  power 
to  make  him  a  title.  The  consideration  money  ($4952)  had 
been  paid  by  Morgan  &  Co.  to  Rivers,  with  the  exception  of 
about  the  sum  of  $1000.     Morgaa  &  Co.  had  become  insolvent. 

Vaden  sued  Ingham  on  the  note  in  the  circuit  court  of  Fay- 
ette county,  and  recovered  a  judgment  against  him,  and  there* 
upon  Ingham  filed  this  bill  in  the  chancery  court  at  Sommer- 
ville,  for  the  purpose  of  having  the  enforcement  of  said  judg- 
ment enjoined.  The  defendants  answered,  replications  were 
filed,  and  proof  being  taken,  disclosing  the  above  state  of  facts, 
it  came  on  to  be  heard  before  chancellor  McCambell  at  the 
May  term,  1841.  He  awarded  a  perpetual  injunction  in  favor 
of  Ingham,  and  ordered  an  account  as  between  the  Morgans 
and  Vaden.     The  defendant  Vaden  appealed. 

JEf.  Gf.  Smithy  for  the  complainant. 

The  complainant's  note,  though  endorsed  before  due  and 
without  notice,  was  endorsed  as  collateral  security  for  the  pay- 
ment of  a  precedent  debt  owing  by  the  Morgans  to  Vaden,  and 
is  therefore  in  Vaden's  hands  affected  by  the  same  equities 
which  would  affect  it  in  the  hands  of  the  Morgans.  1  Hum. 
468 :  Bay  vs.  Coddingtony  20  Johnson. 

The  equities  affecting  the  Morgans,  are  the  defect  of  their 
title  to  the  land,  their  knowledge  of  this  defect,  and  fraudulent 
omission  to  disclose  it  to  Ingham  at  the  time  of  the  sale,  and 
their  insolvency. 

Fraud  entitles  the  vendee,  before  eviction,  to  relief  against 
the  payment  of  the  purchase  money.  2  J.  C.  R.  519 :  21 
Wend.  131:  2  Kem  Com.  471. 
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Knowledge  of  defect  of  title,  and  omission  to  disclose  it  to 
the  vendee,  ignorant  of  it,  is  fraud  on  the  part  of  the  vendor.  1 
Sto.  Eq.  Ju.  218 :  2  Swans.  It  287 ;  cited  2  Chit.  £q.  Dig. 
1331. 

It  was  known  to  the  Morgans  that  a  large  portion  of  the  pur- 
chase money  was  unpaid,  and  that  this  was  an  incumbrance  on 
the  land,  which  they  did  not  disclose  at  the  time  of  sale.  This 
was  fraud. 

Executing  a  deed  of  conveyance  to  Ingham  with  full  coven- 
ants for  title,  when  they  held  only  a  bond  for  title  from  Rivers, 
and  owed  a  large  portion  of  the  purchase  money,  are  circum- 
stances sustaining  the  charge  of  fraud. 

Purchaser  discovering  an  incumbrance,  may  retain  in  his 
hands  so  much  of  the  money  as  will  answer  it.  1  Ves.  8r.  88 : 
2  J.  C.  R.  622  and  526. 

Here  is  an  admitted  and  clear  defect  of  title;  an  admitted 
incumbrance ;  the  adverse  title  asserted,  and  the  vendors  are 
insolvent  Is  it  equitable,  that  the  complainant  shall  pay  the 
balance  of  the  purchase  money?    2  J.  C.  Rep.  646. 

Stanton^  for  Vaden. 

1st.  The  complainant  having  received  a  deed  for  the  land, 
cannot  resist  the  payment  of  the  purchase  money,  unless  there 
was  frcmd  in  the  sale;  at  all  events,  not  until  evictiaUf  and  his 
only  remedy,  even  then^  is  perhaps  upon  the  covenants  in  his  deed. 
Whitney  vs.  Lewis,  21  Wend.  131 :  2  John.  Ch.  Rep.  619,  and 
the  cases  there  cited,  ilfeaitnixf  vs.  IfopA^n^,  Meigs,  181:  Qreeiir 
haf  vs.  Cook,  2  Wheat.  13:  2  Kent,  471. 

2d.  The  cases  above  named,  sustain  the  position,  that,  to  sell 
land  without  tide,  is  not  of  itself  a  fraud,  independent  of  mis- 
representation, Jbc. 

Sd.  The  endorsement  to  Vaden  was  not  in  payment  of  a  j?re- 
cedMt  debt.  The  Morgans  had  sold  his  cotton  without  authori- 
ty. He  might  have  reclaimed  it  from  the  purchaser.  In  re- 
ceiving the  note,  he  was  selling  the  cotton;  he  was  "parting  with 
a  securiti/j^  within  the  exceptions  admitted  in  the  cases.  Nichol 
vs.  HiU  and  Bates,  10  Yerg.  429 :  WormUy  vs.  Lowry,  1  Hum. 
470. 


54  JACKSON: 

4th.  The  Morgans  were  failing.  After  taking  the  note,  Va- 
den  inquired  of  the  complainant  if  he  had  any  defence ;  com- 
plainant replied  that  he  had  not,  but  would  pay.  Had  Vaden 
not  been  thus  misled,  diligence  might  have  secured  his  claim. 
Foster  vs.  Newlandy  21  Wend.  94:  Petrie  vs.  Fleeter^  21  Wend. 
172 :  Watson*8  e£rz.  vs.  McLareih  19  Wend.  563. 

GaEEN,  J.  delivered  the  opinion  of  the  coiut. 

The  complainant,  in  September  1836,  purchased  a  tract  of 
land  from  J.  H.  &  H.  S.  Morgan  for  the  sum  of  j£4952,  and  ex- 
ecuted his  three  several  notes  for  the  purchase  money,  the  last 
one  due  in  April  1839,  for  $1652. 

In  1838,  Vaden  sent  his  cotton  to  the  house  of  H.  8.  Morgan 
&  Co.  to  be  shipped  by  them,  or  to  be  held  subject  to  his  order. 
When  Vaden  called  on  them  for  his  cotton,  he  found  it  had 
been  sent  to  New  Orleans  and  sold,  and  the  proceeds  applied 
to  the  credit  of  H.  S.  Morgan  &  Co.  Vaden  then  called  on 
Morgan  for  payment,  which  Morgan  failing  to  make,  Vaden 
became  uneasy,  and  upon  a  second  application  agreed  to  take 
notes  on  other  men  in  payment.  Morgan,  thereupon,  trans- 
ferred to  Vaden,  in  part  payment  fi>r  his  cotton,  the  above  note 
on  the  complainant  of  $1652. 

Soon  after  Vaden  obtained  the  said  note  on  complainant,  he 
sent  an  agent  to  enquire  if  Ingham  had  any  defence  against  the 
note.  Ingham  said  the  note  was  just  and  correct,  and  he  hoped 
Mr.  Vaden  would  not  push  on  the  note  when  due,  as  his  cotton 
crop  was  unpromising,  and  he  thought  it  likely  that  he  would 
not  be  able  to  meet  it  when  due,  but  that  he  had  no  offset 
against  the  note. 

At  the  time  Vaden  obtained  the  said  note,  the  Moigans  were 
pressed  for  money,  and  soon  ajter  became  in  failing  circum- 
stances, and  finally  wholly  insolvent.  It  turns  out,  that  they 
had  no  tide  to  the  land  sold  to  Ingham,  for  part  payment  of 
which,  the  note  in  question  was  given ;  and  this  bill  is  filed  to 
enjoin  the  collection  of  the  note  in  the  hands  of  Vaden. 

It  is  insisted  for  the  complainant,  that  this  note  was  taken  by 
the  defendant  Vaden,  in  payment  of  a  pre-existing  debt,  and, 
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therefore,  not  in  the  due  course  of  trade.  Womdey  vs  Lotvrij 
1  Hum.  Rep.  470 :  Bay  vs.  CoddingKm^  20  John.  Rep.  637. 
It  may  be  doubted  whether  the  facts  of  this  case  justify  such  a 
conclusion.  Vaden  had  stored  his  cotton  with  the  Morgajis  to 
be  shipped,  or  held  subject  to  his  order.  They  had  sold  his 
cotton,  and  apphed  it  to  their  own  use,  without  authority.  They 
were  not  his  debtors ;  for  no  contract,  by  which  a  debt  was  cre- 
ated, had  ever  been  made.  He  had  a  right  of  action  against 
them,  to  be  sure,  for  the  money  they  had  received  to  his  use, 
but  it  was  not  a  debt  until  he  agreed  to  consider  it  such,  and  re- 
ceive this  note  in  payment.  It  may  well  be  doubted,  therefore, 
whether  the  contract  may  not  be  regarded  as  a  sale  of  the  cot- 
ton by  Vaden  to  the  Morgans,  at  the  time  the  note  was  transfer- 
ed  to  him;  and  if  so,  the  complainant's  equity  against  the 
Morgans  could  not  effect  the  note  in  the  hands  of  Vaden ;  for  in 
that  case  he  would  have  received  it  in  the  due  course  of  trade. 

But  if  it  be  assumed,  that  Vaden  received  this  note  in  pay- 
ment of  a  pre-existing  debt,  whereby  all  the  equities  existing 
against  the  Morgans,  follow  it  in  the  hands  of  Vaden,  yet  the 
declaration  of  Ingham,  after  the  note  was  received,  to  the  agent 
of  Vaden,  must  repel  him  from  setting  up  his  equity. 

When  enquiry  was  made  of  him  by  Vaden,  he  said  the  note 
was  just  and  correct,  and  that  he  had  no  offset  against  it.  In 
cases  where  a  note  is  taken  in  payment  of  a  pre-existing  debt, 
the  matter  of  equity  against  the  payee  of  the  note,  when  al- 
lowed against  the  endorsee,  by  way  of  defence,  stands  upon 
a  consideration  of  the  equities  existing  between  the  parties. 
The  court  holds,  that  as  the  endorsee  parted  with  nothing,  there 
is  no  equity  in  permitting  him  to  recover  money  against 
which  the  defendant  has  a  goodr  defence,  but  for  the  endorse- 
ment. But  this  very  consideration  of  the  equities  between  the 
parties,  turns  the  case  against  the  maker,  when  by  his  act  he  in- 
duces the  plaintiff  to  take  the  paper,  or,  which  is  the  same  thing 
in  principle,  by  his  declaration,  causes  him  to  rely  upon  it  after 
it  has  been  received,  and  thereby  prevents  him  from  seeking 
other  indemnity.  The  Morgans  at  that  time  were  in  a  condi- 
tion to  give  such  indemnity,  but  before  the  note  fell  due  they 
became  insolvent. 
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To  permit  this  defence  now,  would  be  the  grossest  injustice 
to  Vaden,  and  would  sanction  in  many  cases  that  might  exist, 
the  sheerest  fraud.  Foster  vs.  Newland^  21  Wend.  Rep.  94 : 
Petri^  vs.  Fleeter^  21  Wend.  Rep.  172 :  WcOiOfCs  exWs.  vs.  Mc- 
Laren, 19  Wend.  Rep.  563. 

The  decree  must  be  reversed,  the  injunction  dissolved,  and 
the  bill  dismissed  with  costs. 


3hu  6d  Porter  vs.  Woods,  Stacker  &  Co. 


1.  The  ancient  rule  which  prevented  a  party  to  an  agreement  who  had  not  falljr  per- 
formed his  part  of  the  aj^reement,  from  recovery  for  labor  beneiclally  perfonned«  or 
materials  of  value  faraished,  has  been  modified.  It  is  now  well  settled  ia  Coglaod 
and  America  that  after  a  rescissioh  and  abandonment  of  a  special  agreement,  com- 
pensation for  partial  performance  may  be  recovered  equal  to,  and  limited  by  tke  val* 
ue  and  extent  of  the  benefit  conferred.  , 

S.  In  estimating  the  value  and  extent  of  the  benefit  conferred  on  the  defendant  by  the 
plaintiff,  by  a  partial  performance  of  his  agreement,  the  damages  which  the  de- 
fendant would  be  entitled  to  recover  in  an  action  against  the  plaintiff  for  his  breach 
of  the  agreement,  would  enter  as  a  necessary  element  in  the  computation  in  reduce- 
ingand  in  fixing  the  value  and  extent  of  the  benefit  conferred. 

3.  Stacker,  by  special  agreement,  furnished  Porter  with  casting^  for  the  manuiacture 
of  ploughs,  but  did  not  furnish  the  amount  stipulated,  nor  were  all  of  them  of  good 
quality,  and  the  contract  was  thereupon  rescinded;  Held, that  if  before  the  rescission  of 
the  contract,  Porter  was  forced  to  purchase  other  castings  at  a  higher  price  for  the 
purpose  of  supplying  his  wants,  which  Stacker  had  stipulated  to  supply;  tcvtbat  ex- 
tent would  Porter  in  an  action  **be  entitled  to  damages  or  to  recoupment  in  a  de- 
fence;'*  and  whether  he  was  in  the  attitude  of  plaintiff  or  defendant,  the  amount  of 
claim  in  damages  or  in  defence  would  be  the  same. 

4.  In  an  action  for  breach  of  an  agreement  to  deliver  castings,  the  plaintiff  was  held  not 
entitled  to  damages  for  delay  in  business  caused  by  the  non-delivery  of  them,  nor 
for  expenses  incurred  in*  attempting  to  procure  them,  nor  for  speculative  profits 
Blmtkari  ts.  EUy  21,  Wend.  346. 

5.  Theiupreme  court  will  not  reverse  for  an  error  in  the  charge  of  the  circuit  judfe, 
npAi  an  abstract  proposition  in  reference  to  which  there  is  no  testimony  ia  the 
record.    2  Hump.  618. 

Woods,  Stacker  &  Co.,  instituted  an  action  on  the  case  in 
the  circuit  court  of  Shelby  county,  against  Porter,  to  recover 
the  value  of  certain  castings  delivered  to  him  to  be  used  in  the 
manufacture  of  ploughs.  The  plaintiff  declared  in  assumpsit, 
and  the  defendant  pleaded  non  assumpsit,  and  issue  was  taken 
thereupon,  and  the  cause  submitted  to  a  jury  at  the  February 
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tenn,  1841,  Dunlap,  judge,  presiding.  The  jury  rendered  a 
verdict  in  favor  of  the  plaintiffs  for  the  sum  of  $2094  75  cents. 

A  motion  for  a  new  trial  was  made  and  overruled,  and  judg- 
ment rendered. 

The  defendant  appealed  in  error.  All  the  material  facts  are 
stated  in  the  opinion  of  the  court. 

H.  Gf.  Smkhi  for  plaintiff  in  error. 

The  circuit  judge  ruled,  that  the  plaintiffs  failing  on  the 
special  counts,  might  go  on  the  general  counts  for  the  wdve  of  the 
castings,  regardless  of  the  special  contract. 

The  defendant  proposed  to  prove  the  damage  he  had  suf- 
fered by  the  failure  of  the  plaintiffs  to  perform  their  contract  in 
full,  for  the  purpose  of  reducing  the  amount  of  damages  claim- 
ed by  them  for  the  performance  in  fact.  This  proof  the  court 
rejected.  And  of  this  rejection  the  defendant  complains  in 
error. 

In  an  action  for  the  stipulated  price  of  an  article  sold  with 
warranty,  the  vendee  may  use  the  breach  of  the  warranty  in 
reduction  •  of  the  damages,  without  bringing  a  cross  action. 
2  Smith's  Lead.  Cas.  page  1  to  15,  (21  Law  Lib.  12,)  4 
Wend.  483, 8  id.  109,  9  B.  &  C.  259,  2  B.  &  Ad.  456, 7  East 
480,481  n. 

The  policy  of  the  rule  is,  to  prevent  circuity  of  action  and 
lessen  litigation.  Such  reduction  is  not  in  the  nature  of  set  off. 
4  Wend.  490-8,  id.  115—18  id.  196.  Damages  are  recoverable 
in  across  action  for  the  breach  of  warranty;  instead  of  bringing 
such  action,  the  vendee  may  avail  himself  of  those  damages, 
in  the  defence  of  an  acti(Ni  brought  for  the  price.  Whatever 
damages,  therefore,  the  vendee  might  have  in  an  action  for  the 
breach  of  the  warranty,  the  same  damages  he  may  prove  in 
reduction  of  the  stipulated  price  in  an  action  for  it.  And  thus 
are  the  cases.  4  Wend.  483-13  id.  261,  6.  C.  18  id.  187-20 
51-21  id.  21  id  342-346. 

Treating  the  present  ceise  as  a  sale  with  warranty,  and  being 
a  sale  by  sample,  it  is  such  a  case,  whatever  damages  the  de- 
fendant could  recover  in  an  action  for  the  breach  of  the  warranty, 

these  he  ought  to  have  been  allowed  to  prove  in  reduction  of 
8 
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the  Stipulated  price  in  the  action  for  it.  The  inquiry  then  is, 
could  die  defendant  recover  in  a  cross  action  against  the  plain- 
tiffs, the  damages  suffered  by  the  breach  of  the  warranty  which 
he  offered  to  prove  and  which  were  rejected? 

Defendant  offered  to  prove  the  damages  sustained  by  reason 
of  the  inferior  quality  of  the  castings  delivered.  The  court 
allowed  no  other  proof  than  of  the  valtie  of  the  inferior  castings, 
excluding  proof  of  damage  to  his  business  by  reason  of  the 
inferiority  of  the  castings  as  plough  metal  When  a  party  en- 
gages to  fiimish  to  a  tradesman  articles  suitable  for  his  business, 
and  delivers  articles  which  in  consequence  of  their  unsuitable- 
ness,  injure  the  business  of  the  tradesman,  is  such  injury  not 
damage  which  the  tradesman  may  recover  in  an  action  for  the 
breach  of  such  contract?   21  Wend.  328. 

The  contract  of  warranty  stands  on  the  same  principle  as 
any  other  special  contract.  If  damage  for  the  breach  of  the 
warranty  may  be  proved  in  mitigation  in  an  action  for  the  stipu- 
lated price,  so  may  damages  for  the  breach  of  a  special  con- 
tract for  the  delivery  of  goods,  be  proved  in  mitigation  in  an 
action  for  the  price.  18  Wend.  187,  S.  C.  13  id.  261-20  id.  61, 
21  id.  342-346—6  N.  Hamp.  Rep.  481,  cited  No.  32  Am.  Ju. 
423-18  Pick.  655,  cited  No.  49,  Am.  Ju.  192. 

The  reason  of  the  rule  which  allows  the  defendant  to  recoup 
damages  in  such  cases  is  said  to  be,  to  avoid  circuity  of  action 
and  lessen  litigation.  Perhaps  it  may  be  traced  to  a  principle 
of  right  other  than  the  policy  of  lessening  litigation.  If  a  party 
who  has  done  something  under  a  special  contract,  but  not  in 
comformity  to  it,  if  he  be  entitled  to  compensation  at  all  for 
what  he  has  done,  it  is  because  he  has  conferred  a  benefit  on  the 
other  party  beyond  the  injury  inflicted  by  the  non-performance 
of  the  residue.    See  the  cases  cited  above. 

On  the  special  contract  he  can  have  no  action,  because  he 
has  not  performed  it.  If  the  benefit  conferred  exceed  the  in- 
jury, the  law  implies  a  contract  between  the  parties,  which  is, 
that  the  party  receiving  the  part  performance  shall  pay  for  such 
excess  of  benefit. 

Thus  the  present  case  stands — ^the  defendant  has  received 
both  benefit  and  injury-— benefit  by  the  part  performance,  in- 
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jury  by  the  non-performance  of  the  residue.  The  injury  or 
damage  may  be  set  off  against  the  benefit,  if  it  be  such  dam- 
age as  the  defendant  could  recover  in  an  action  for  the  breach 
of  the  contract*    Is  it  such  damage? 

The  castings  were  of  inferior  quality.  The  defendant  was 
allowed  to  prove  they  were  of  less  value  than  the  stipulated  ar- 
ticle, but  the  court  refused  to  allow  proof  of  cost  of  supplying 
their  place  with  the  good  castings,  which  was  greater  than  the 
contract  price.    21  Wend. 

The  quantity  contracted  for  was  not  delivered.  The  proof 
was  excluded  of  the  loss  of  profits  to  the  defendant,  in  conse- 
quence of  failing  to  get  them  under  the  contract  18  Wend. 
154. 

The  delay  and  defects  cost  the  defendant  several  journey &— 
proof  of  this  damage  was  excluded.  18  Wend.  187— defend- 
ant was  allowed  to  recoup  damage  for  loss  of  profits  on  the 
hay  stipulated  for  and  not  delivered^  and  for  loss  of  rent — so  in 
18  Pick.  ^6. 

In  20  Wend.  51— defendant  was  allowed  to  recoup  for  dam«- 
age  sustained  in  consequence  of  the  negligent  mooring  of  the 
sloop. 

In  21  Wend.  342  defendant  was  allowed  to  recoup  the  cost 
of  supplying  defects  in  vessel  and  machinery. 

In  6  N.  Hamp.  481,  defendant  was  allowed  to  recoup  what 
it  cost  to  procure  a  completion  of  the  whole  service,  and  the 
damage  sustained  by  reason  of  the  non-performance  of  the 
entire  contract. 

Brown,  for  the  defendants  in  error. 

Stanton,  for  plaintiff  in  error. 

Resse,  J.  delivered  the  opinion  of  the  court. 

The  defendant  in  error  brought  an  action  of  assumpsit  against 
the  plaintiff  in  error.  The  declaration  contains  a  count  on 
an  inddntcuus  assumpsit,  and  on  a  qtiantum  valebat,  and  counts 
upon  a  special  agreement.     The  defendant  below,  was  a  plough 
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manufacturer  near  Memphis,  the  plaintiffs  manufacturers  of  iron 
at  Cumberland  furnace,  and  the  special  agreement  was  to  de- 
liver to  the  defendant  in  successive  years  a  specified  quantity  of 
castings,  of  a  description  adapted  to  the  construction  of  ploughs, 
for  which  defendant  was  to  pay  a  specified  price.  After  the 
delivery  of  59,665  lbs.  of  these  castings,  the  plaintifis  failed  to 
deliver  any  more;  and  of  the  quantity  so  delivered,  a  consider- 
able portion  was  of  inferior  material,  and  greatly  deficient  in 
reference  to  the  purpose  for  which  they  were  purchased,  and 
therefore  the  contract  between  the  parties  was  rescinded.  Un- 
der these  circumstances,  two  principal  questions  arise,  and 
have  been  discussed  before  us.  First,  as  to  the  right  of  the 
plaintiffs,  to  maintain  their  action,  they  not  having  performed 
their  part  of  the  agreement.  Secondly,  as  to  the  nature  and 
extent  of  the  defendant's  right  to  abate  the  amount  of  plaintiffi 
recovery  by  reason  of  their  non-performance  of  the  agreement 
on  their  part.  That  under  the  circumstances  in  which  the 
plaintiffs  present  themselves,  they  can  maintain  this  action,  is 
now  well  settled,  and  has  not  been  very  seriously  controverted. 
So  early  in  this  state  as  1823,  in  the  case  of  Stump  vs.  EstUly 
Peck's  Rep.  175,  the  principle  was  appHed  which  relaxes  the 
ancient  rule,  that  prevented  a  party,  not  fully  performing  his 
part  of  a  special  agreement  from  recovering  for  the  whole  value 
of  labor  performed  beneficially,  or  materials  furnished  usefully 
for  the  other  party.  In  the  case  of  Elliott  vs.  WilkerBonj  8  Yerg. 
ilO,  the  case  of  Stump  vs.  EstUly  received  the  sanction  of  the 
court,  and  the  principle  is  regarded  as  now  well  settled  in  Eng- 
land and  America,  that  after  the  rescision  and  abandonment 
of  a  special  agreement,  compensation  for  partial  performance 
may  be  recovered,  equal  to,  and  limited  by,  the  value  and  ex- 
tent of  the  benefit  conferred.  And,  therefore,  the  defendant, 
in  such  action,  in  the  second  place  is  entitled,  by  the  very  state- 

• 

ment  of  the  principle  with  its  proper  limitation,  to  abate  the 
recovery  of  the  plaintiff  by  the  damages  he  has  sustained  on 
account  of  the  non-performance  of  the  plaintiffs'  portion  of  the 
agreement.  For  the  plaintiff  himself  being  entitled  to  recover, 
not  on  the  ground  of  his  perfoimance  of  the  special  agreement, 
but  for  valuable  materials  furnished,  or  beneficial  services  rend- 
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ered,  and  only  to  the  extent  of  benefit  conferred  on  the  defendant, 
the  defendant  must  be  entitled  in  abatement,  and  in  ascertain- 
ing the  extent  of  such  benefit,  to  such  damages  as  in  a  cross 
action  by  him  against  the  plaintifiT,  he  ought  to  recover  for  the 
non-performance  by  the  other  of  his  portion  of  the  agreement. 
The  court  in  the  case  before  us,  charged  the  jury  that  the  plain- 
tifl^  were  entitled  to  recover  the  value  of  the  castings,  and  if  the 
castings  were  valueless  to  the  defendant,  as  plough  castings, 
still  the  plaintiffs  were  entitled  to  recover  their  value  for  any 
other  purpose,  as  scrap  iron  or  the  like.  '^Butthe  court  also 
charged  the  jury,  that  in  making  up  their  verdict,  they  could 
not  consider  the  loss  or  damage  or  expense,  that  the  defendant 
had  incurred  in  consequence  of  the  failure  of  the  plaintiffs  to 
perform  their  part  of  the  contract.  That  the  defendant  could 
only  avail  himself  of  such  loss,  damages  or  expense  in  a  cross 
action  against  the  plaintiffs." 

From  what  has  already  been  said,  it  is  seen  that  we  must 
regard  the  latter  part  of  this  charge  as  erroneous,  for  the  de- 
fendant was  entitled  to  insist  in  abatement  upon  just  such  dam- 
ages as  in  a  cross  action  he  would  have  been  entitled  to  recover. 
But  the  damages  claimed  by  the  defendant,  upon  the  facts 
proved  in  the  case,  or  sought  to  be  proved  by  the  portions  of  a 
deposition  set  out  in  the  record,  which  were  rejected  by  the 
court,  were  not  such  damages  as  the  defendant  in  across  action 
would  have  been  entitled  to  recover;  they  were  for  delay  in 
business,  for  injury  to  his  reputation,  for  speculative  profits,  for 
expense  incurred  in  trips  to  the  Cumberland  furnace;  and  there* 
fore,  although  the  rule  laid  dov^  by  the  court  was  erroneous, 
still  as  no  proof  was  made  in  the  case,  or,  in  the  deposition  re- 
ferred to,  was  offered  to  be  made,  which  in  a  cross  action  would 
have  constituted  a  proper  ground  fcr  a  recovery,  we  do  not 
feel  called  upon  to  reverse  tl^e  judgment  upon  the  mere  ground 
-qf  this  abstract  error  in  the  charge.  But  the  bill  of  exceptions 
in  another  part  of  it,  states  that  the  defendant  offered  to  prove 
the  amount  of  damages  he  had  sustained  by  reason  of  the  in- 
feriority of  the  castings  furnished  by  plaintiffs,  and  the  failure 
on  their  part  to  perform  the  contract;  the  expense  he  had  been 
put  to  to  procure  other  castings,  especially  pointf,  in  the  plax^e  of 
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those  furnished  by  the  plaintiffs,  and  which  was  refused  by  the 
court.  Now,  if  before  the  rescision  of  the  contract,  the  de- 
fendant, in  order  to  supply  omissions  or  defects,  had  to  procure 
paints  or  other  castings  at  a  higher  price,  it  would  constitute  a 
just  ground  of  abatement  It  may  be  that,  no  other  or  different 
testimony  than  that  contained  in  the  deposition  referred  to,  was 
offered  or  rejected,  and  that  the  statement  quoted  may  be  re- 
capitulatory of  that  rejection;  if  this  be  so,  it  is  to  be  regretted, 
as  the  verdict  in  that  case,  is  probably  right.  But  the  statement 
is  general,  and  describes  a  character  of  evidence  proper  to  have 
been  heard  and  considered  of  by  the  jury,  if  it  related  to  trans- 
actions prior  to  the  rescision  of  the  contract. 

We  are  therefore,  and  for  this  reason,  constrained  to  reverse 
the  judgment.  In  support  of  the  principal  question  decided 
in  the  present  case,  we  particularly  refer  to  the  case  of  Blatir 
chard  vs.  Ely,  21  Wendel's  Rep.  342. 

NOTE.— 1.  Where  one  has  made  a  special  agreement  to  perform  work  for  anotheri  and 
fiimish  materials,  and  the  work  is  done,  and  the  materials  furnished,  but  not  in  the  man- 
ner ftipulated  in  the  contract*  yet  if  the  materials  are  ot  any  value  or  benefit  to  the 
other  party,  he  is  answerable  to  the  amount  which  he  is  benefited. 

JWm  Ts.  School  Dittriet,  13  Fairf.  293.    Hottingk$ad  vs.  Maetier,  13  Wend.  S76. 

8.  Where  one  of  the  parties  has  departed  froiA  a  special  contract  for  the  delivery  of 
specific  articles,  the  other  may  treat  it  as  rescinded.     Goodrich  vs.  Lojlin,  T  Pick.  57. 

3.  If  a  party,  who  is  to  pay  for  work  and  labor  in  pursuance  of  a  special  contract,  be 
delinquent  In  the  advancement  of  funds,  the  other  party  may  take  advantage  of  the 
omission  by  declaring  the  contract  at  an  end.  But  if  he  treats  the  contract  as  still  sub- 
sisting,  he  thereby  waives  the  consequences  of  such  default,  and  cannot  afterwards 
alledge  the  recission  of  the  contract  by  the  defendant  and  recover  oa  a  puaUvm 
mmiit.    Sham  vs.  Lwi$iown  Tumpik$  Co.,  r  Pean.  445. 
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Buchanan  vs.  Nolin. 

1.  The  {general  rule  is,  that  where  the  dcfeodant  at  law  faiU  to  plead  usuiy,  a  coart  of 
chancery  will  not  entertain  jaritdlction  to  afford  him  relief. 

%.  Where,  however,  a  debtor  in  the  hands  of  a  usurer,  has  been  induced  to  chang^e  the 
securities  from  time  to  time,  and  add  in  the  usurious  interest,  and  the  transaction  has 
btcome  so  complicated  and  intricate  as  to  make  it  difficult  for  a  jur3r,  in  the  mode  of 
trial  before  them,  to  detect  the  contrivance  and  separate  the  usury  from  the  sum 
really  due;  In  such  case  relief  would  be  granted  in  chancery,  after  a  verdict  at  law 
against  (be  defendant. 

3.  In  1835,  a  note  for  f  1000  or  |1200  was  given  for  the  loan  of  |1000.  In  1836  this 
Dote  was  taken  up  by  the  execution  of  two  others,  one  for  f  1400,  the  other  for  f  1 31. 
The  sum  of  f  850  was  paid  on  the  note  for  f  1400,  and  suits  instituted  on  them 
and  judgments  recovered.  These  judgments  were  then  discharged  by  the  execution 
of  a  new  note  with  15  per  cent  added,  on  which  last  note  judgment  was  recovered: 
Held,  that  there  was  no  such  intricacy  in  this  transaction  and  embavassment  in  the 
remedy  at  law,  as  to  justify  a  court  of  chancery  in  assuming  jurisdiction  and  giving 
relief. 

This  bill  was  filed  in  the  chancery  court  at  Trenton,  on  the 
28th  of  October,  1841,  and  was  heard  before  chancellor  Mc- 
Cambell,  at  the  March  term,  1842,  on  the  bill  and  demurrer 
thereto,  and  the  demurrer  sustained,  the  bill  dismissed  and 
judgment  rendered  against  the  complainant  and  securities  in 
the  injunction  bond*    Complainant  appealed. 

A.  O.  W.  TotteUf  for  the  complainant 

It  is  an  ancient  jurisdiction  of  the  court  of  equity  to  relieve 
against  usury.  Jurisdiction  to  relieve  in  such  case,  is  now  giv- 
en by  the  act  of  1835,  ch.  60,  sec.  4,  in  the  manner  stated  in 
that  act. 

This,  however,  does  not  take  away  the  original  jurisdiction 
of  equity,  on  the  ground  that  the  injured  party  has  his  remedy 
at  law :  because  it  is  a  well  settled  rule,  that  the  jurisdiction  of 
equity  is  not  changed  or  obliterated  by  the  courts  of  law  now 
entertaining  suits  in  cases  where  they  formerly  rejected  them. 
1  Sto.  Eq.  Jur.  63  and  80 :  Eyre  vs.  Everetty  2  Russ.  381 :  3 
Con.  E.  Ch.  Rep.  160. 

But  it  may  be  observed  that  the  plea  of  usury  was  a  defence 
at  law  before  the  statute;  and  if  sustained,  defeated  the  entire 
claim.  Yet  the  injured  party  has  always  had  relief  in  equity, 
both  against  notes  and  judgments.    And  it  is  expressly  provid- 
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ed  by  the  statute,  that  it  shall  not  "ie  so  construed  as  to  prevent 
the  party  from  having  rehef  in  a  court  of  equity."  This  leaves 
the  jurisdiction  where  it  was  before. 

The  remedy  given  by  the  statute,  requiring  the  plaintiff  to 
make  oath  to  his  replication,  is  wholly  inadequate  to  eviscerate 
a  complicated  train  of  usurous  transactions,  such  as  the  one 
now  before  the  court.  The  conscience  of  the  usurer  should  be 
probed  by  the  more  searching  instruments  employed  by  a  court 
of  equity. 

The  amount  of  usury  charged,  is  nearly  $800;  the  sum  of 
$850  was  paid  on  the  $1400,  being  the  usury  and  part  of  the 
principal.  On  the  18th  June,  1838,  the  $940  note  was  given 
in  payment  of  the  balance  due  on  the  former  notes,  which  were 
usurious.  Now,  the  u^ury  having  been  paid  on  the  first  notes, 
the  plaintiff  could  reply,  that  the  last  note  was  not  usurious,  and 
thus  would  the  defendant  be  without  the  remedy  given  by  the 
statute.  In  such  case  this  court  will  relieve  by  applying  the 
usurious  payment  to  the  last  note,  as  prayed  for  in  the  bill* 
Colemaih  vs.  Childress^  6  Yerg.  Rep.  398. 

The  injured  party  has  the  right  to  select  his  forum  for  reUef, 
otherwise  the  jurisdiction  of  chancery  in  cases  of  usury  may  be 
justly  considered  as  almost  entirely  extinguished,  except  when 
it  may  act  as  a  hand-maid  to  the  law,  on  bUls  being  filed  for 
discovery  only. 

Where  the  money  has  been  paid,  equity  will  entertain  a  bill 
to  recover  back  the  usury.  2  John.  C.  R.  182 :  6  John.  C.  R. 
95,  &c.     Wecaherhead  vs.  Boyers^  7  Yerg.  Rep.  545. 

Crockettf  for  the  defendant. 

Gbben,  J.  delivered  the  opinion  of  the  court. 

This  bill  is  brought  to  enjoin  a  judgment,  on  the  ground  that 
the  contract  upon  which  it  was  founded  was  usurious.  The 
bill  cdledges  that  in  1835,  the  complainant,  together  with  Daniel 
J.  Sample  and  Smith  H.  Sample,  executed  to  the  defendant  a 
note  for  $1000  or  $1200,  in  consideration  of  a  loan  of  $1000 
made  by  Nolin  to  D.  J.  Sample ;  and  that  he  thinks  said  note  was 
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tinctured  with  usury.  He  further  states,  that  in  April  1836, 
Daniel  J.  and  Smith  H.  Sample  executed  to  complainant  one 
note  for  $1400,  and  one  other  note  for  $131 ;  which  two  notes 
he  endorsed  to  said  Nolin,  and  which  were  taken  in  dis- 
charge of  the  first  mentioned  note ;  and  by  which  operation  a 
large  amount  was  usuriously  added  to  the  original  considera- 
tion, and  included  in  said  two  last  notes.  He  states,  that  in 
February  1837,  the  sum  of  $850  was  paid  on  the  $1400  note, 
and  that  suits  were  instituted  on  said  two  notes,  and  judgments 
obtained  for  the  balance  due  upon  them  in  March  1838.  He  fur- 
ther states,  that  after  the  said  judgments  were  obtained,  the 
parties  agreed  that  they  should  be  satisfied  by  the  execution  of 
another  note  for  $940,  which  sum  would  be  equal  to  the  amount 
of  the  judgments  and  about  fifteen  per  cent  per  annum,  for  the 
time  the  note  had  to  run.  He  states,  that  suit  has  been  insti- 
tuted and  judgment  obtainq/d  against  him  on  the  last  mentioned 
note,  and  that  a  large  amount  thereof  is  usurious.  The  bill 
prays  an  injunction,  and  relief  against  the  usury. 

To  this  bDl  there  is  a  demurrer.  The  only  question  is,  wheth- 
er the  court  of  chancery  has  jurisdiction  to  afibrd  relief  in  this 
case,  after  a  trial  at  law,  where  the  complainant  neglected  to 
to  make  his  defence. 

It  is  conceded  by  the  counsel  for  the  complainant,  that  the 
well  settled  general  rule  of  this  court,  would  exclude  the  jurisdic- 
tion here  invoked,  in  ordinary  cases,  involving  no  embarrassing 
and  complicated  enquiry.  But  it  is  insisted,  that  the  present 
case  does  involve  such  complication  as  would  embarrass  a  jury, 
and  probably  prevent  him  from  obtaining  before  that  forum  ad- 
equate relief.  We  do  not  say  that  there  may  not  arise  cases, 
where  the  principle  here  contended  for  should  be  applied,  espe- 
cially where  usury  would  be  the  subject  of  enquiry. 

An  oppressed  debtor  in  the  hands  of  an  artful  and  heartless 
usurer,  might  be  induced  so  to  change  securities,  adding  in  usu- 
rious interest,  and  for  a  long  course  of  time  repeating  this  pro- 
cess, so  as  to  make  it  difficult  for  a  jury,  in  the  mode  of  trial  before 
them,  to  detect  the  contrivance,  and  separate  the  usury  from  the 
sum  really  due.  In  such  case,  this  court  might  entertain  juris- 
diction and  afford  relief,  although  there  had*  been  a  trial  at  law. 
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But  this  is  not  such  a  case.  When  the  suits  were  brought,  there 
was  no  embarrassment.  If  there  was  usury  in  the  $1400  and 
$131  notes,  it  could  have  been  shown  without  diflSculty,  there 
being  no  allegation  that  the  first  note  was  usurious.  The  com- 
plainant cannot  neglect  to  make  his  defence  in  these  first  suits, 
and  then  say  that  by  reason  of  his  said  neglect,  his  defence  Jto 
the  suit  on  the  $940  note  was  embarrassed.  This  is  not  like  the 
case  of  CoUman  vs.  Childress^  6  Yerg.  Rep.  398.  In  that  case 
one  note  was  given  for  the  sum  really  due,  and  the  othef  for  the 
usury.  The  judgment  was  obtained  for  the  money  really  due 
only ;  the  suit  on  the  usurious  note  having  been  dismissed,  when 
the  plea  of  usury  was  filed.  Afterwards  one  of  the  obligors, 
voluntarily  paid  the  usurious  note,  and  the  bill  was  brought  to 
apply  the  money  so  paid,  in  part  extinguishment  of  the  judg- 
ment which  had  been  obtained  on  the  other  note. 

This  case  is  very  different,  and  were  this  court  to  entertain 
jurisdiction  of  it,  a  court  of  chancery  would  be  converted  into 
a  forum  for  affording  new  trials  of  suits  determined  at  law. 
Let  the  decree  be  affirmed. 


Taylor  and  Son  vs.  Mumford  and  Horne. 

A  venditioni  exponat  relates  to  the  levy  of  the^.  fa.  upon  which  it  issued,  and  has 
priority  of  satisfaction  over  process  coacurrent  with  such  vtndiHoni  exponas  in  its 
test  and  return  day. 

H.  O.  Smithy  for  Taylor  and  Son. 
Mumfordf  for  defendants. 

Reese,  J.  delivered  the  opinion  of  the  court. 

On  the  30th  day  of  June,  1841,  the  plaintiff  moved  the  cir- 
cuit court  for  Tipton  county,  then  sitting,  for  a  pro-rata  allow- 
ance or  distribution  to  them  upon  their  execution  against  one 
Richard  H.  Mumford,  of  the  proceeds  of  the  sale  of  certain  real 
estate  of  said  Richard  H.  Mmnford,  then  lately  made  by  said 
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sheriff,  by  virtue  of  a  venditioni  exponas  in  favor  of  James  E. 
Mumford.  The  plaintiffs  took  nothing  by  their  motion,  and 
have  brought  this  writ  of  error  to  this  court. 

James  £.  Mumford  obtained  his  judgment  ou  the  13th  June, 
1839,  and  caused  executions  to  issue,  which  were  returned 
nothing  found.  On  the  16th  November,  1840,  he  caused  an 
alias  execution  to  be  issued,  returnable  on  the  3d  Monday  of 
February,  1841.  On  19th  December  following,  this  execution 
was  levied  upon  personal  property,  which  was  sold  without 
satisfying  the  execution,  and  on  the  15th  February,  1841,  the 
same  execution  was  levied  on  the  land  of  the  defendant  in  the 
execution,  and  returned  to  February  term  of  said  court.  James 
E.  Mumford  sued  out  a  venditioni  exponas^  commanding  the 
sheriff  to  sell  the  lands  levied  on,  which  was  done  on  June  1st, 
1841,  to  J.  E-  Mumford  for  $600.  The  plaintiffs  on  the  24th 
June,  1840,  recovered  judgment  against  the  said  defendant. 
On  the  2d  February,  1841,  they  caused  an  execution  to  issue, 
which  on  the  same  day  was  levied  on  lands  other  than  those 
mentioned,  and  which  were  sold  on  the  1st  June,  being  the 
same  day  on  which  the  land  above  mentioned  was  sold,  and 
then  on  that  day,  the  same  execution  was  levied  upon  a  part 
of  the  land  sold  to  the  other  party,  but  no  further  steps  were 
taken  thereon,  except  this  motion.  The  above  facts  show  that 
more  than  a  year  had  expired  after  the  rendition  of  J.  E.  Mum- 
ford's  judgments  before  a  levy  upon,  or  a  sale  of  the  land ;  and, 
also,  that  more  than  a  year  had  elapsed  after  the  rendition  of 
plaintiffs*  judgment  before  this  motion  was  made.  The  act  of 
1831,  ch.  90,  sec.  7,  provides,  that  "all  judgments  obtained  in 
any  court  of  record  in  this  State  shall  be  a  lien  upon  the  debtor's 
land  from  the  time  said  judgment  was  rendered,"  &c.,  provided 
an  execution  is  taken  out  upon  said  judgment,  and  said  land 
sold  within  twelve  months  after  the  rendition."  At  the  time 
this  motion  was  made,  this  had  not  been  done  upon  either  exe- 
cution, and  the  lien  of  the  judgment  of  both  had  expired.  The 
question  then  in  this  case  is  simply,  whether  where  a  venditioni 
expojuis  and  b.  fieri  facias  tested  of  the  same  term  and  returnable 
to  the  same  term,  and  in  the  hands  nf  the  sheriff  at  the  sanui 
time,  the   execiilion  or  fieri  farAas  creditor  is  rnlitled  to  share 
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with  him  who  has  sued  out  the  venditioni  exponas  in  the  proceeds 
of  the  sale.     And  we  think  that  most  clearly  he  is  not. 

It  was  determined,  indeed,  in  the  case  of  Overton  vs.  Perkins ^ 
10  Yerg.,  that  a  levy  upon  lands  does  not  vest  the  property  in 
the  sheriff,  as  in  the  case  of  a  personal  chattel ;  and  that  an 
authority  to  seU,  or  venditioni  exponas  ia  still  necessary ;  but  to 
contend  that  the  specified  designation  or  appropriation  of  land 
by  levy  for  the  satisfaction  of  an  execution  should  confer  no  ad- 
vantage on  the  plaintiff's,  because,  to  perfect  and  consummate 
such  levy,  a  further  authority  in  the  form  of  ^venditioni  exponas 
is  necessary,  would  overturn  a  favorite  maxim  of  the  common 
law,  by  depriving  vigilance  of  its  reward,  and  would  carry 
the  principle  decided  in  Perkins  vs.  Overton  greatly  beyond 
what  was  intended  or  would  be  proper.  The  venditioni  exponas 
when  issued,  relates  to,  and  as  it  were,  identifies  and  incorpo- 
rates itself  with  the  previous  execution  and  levy,  so  as  to  have 
precedence  or  priority  over  the  process  concurrent  with  it 
only  in  its  test  and  in  its  return. 

f    We  are  of  opinion,  therefore,  that  the  judgment  of  the  circuit 
court  must  be  affirmed. 


Wright  vs.  Ray  et  ah. 

R«>,  by  power  of  attorney,  sold  and  conveyed  the  land  ef  Mcl^cmore,  and  fraudulenlly 
took  a  bill  single,  payable  to  McLemore  and  Ray,  and  as«igned  the  bill  flingle 
to  Crawford.  McLemore  having  previoosly  soM  part  of  the  land,  gave  Wright 
a  written  parol  release  of  half  of  said  bill  single.  Crawford  instituted  suit  in  the 
name  of  Ray  and  McLemore  for  his  own  use,  and  recovered  judgment  thereupon: 
Held,  that  Ray  had  no  right,  legator  equitable,  to  the  proceeds  of  a  half  of  said  bill 
single,  and  that  complainant  was  entitled  to  r  perpetual  injunction  against  said  one 
half,  McLemore  assenting  to  !<uch  relief. 

This  bill  was  filed  in  the  chancery  court  at  Huntingdon,  on 
the  18th  day  of  April,  1839,  by  Wright  against  Ray,  McLemore 
and  Crawford,  for  the  purpose  of  enjoining  the  enforcement  of 
a  judgment  against  complainant. 

It  was  tried  at  the  February  term,  1842,  by  chancellor  Mc- 
Cambell,  and  the  biU  dismissed.     The  complainant  appealed. 
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Totlefij  for  complainant.  See  Gray  vs.  fVilsouj  Meigs,  397 : 
Wright  vs.  McLemare,  10  Yerg.  235 :  Cooke,  325 :  5  Yerg.  420 : 
3  Hay.  144:  3  Yerg.  366:  2  Story,  187. 

DufUapf  for  the  defendants  Ray  and  Crawford.  13  John. 
288:  14  John.  172:  3  John.  70:  13  John.  87:  1  Cow.  126: 
14  John.  330:  7  Cow.  48. 

Rebse,  J.  delivered  the  opinion  of  the  court. 

John  C.  McLemore  gave  to  John  Ray  a  power  of  attorney 
to  sell  and  convey  certain  lands  of  his,  for  the  benefit  of  said 
McLemore.  Ray  sold  a  portion  of  them  to  the  complainant, 
and  to  secure  the  consideration,  took  a  bill  single  from  the  com- 
plainant, and  in  fraud,  as  it  would  seem,  of  McLemore*s  rights, 
caused  the  same  to  be  made  payable  to  Ray  and  McLemore. 
This  bill  single  was  assigned  and  transferred  by  Ray,  alone, 
to  Crawford;  McLemore,  who  had  previously  conveyed  a  por- 
tion of  the  land  to  another,  gave  to  the  complainant  a  written 
statement  signed  by  him,  but  without  seal,  waiving  and  relin- 
quishing all  claim  to  his  moiety  of  said  bill  single.  Crawford, 
in  the  name  of  Ray  and  McLemore,  but  for  his  use,  brought 
suit  upon  said  bill  single,  and  recovered  the  whole  amount. 
This  bill  was  filed  to  enjoin  him  therefrom. 

At  the  hearing  the  chancellor  dismissed  the  bill  upon  the 
ground,  chiefly  it  is  said,  that  at  law  the  complainant  mighthave 
relied  upon  the  written  but  parole  release  of  McLemore.  It  is 
scarcely  necessary  to  consider  how  that  is.  Crawford  as  to 
McLemore's  moiety  has  no  interest,  either  legal  or  equitable, 
either  in  the  bill  single  or  in  the  judgment  rendered  thereon, 
nor  would  he  have  in  any  execution  which  might  be  issued. 
And  McLemore,  who  has  both  the  legal  and  equitable  title  to 
the  moiety  of  the  bill  single  and  judgment  thereon,  in  his  an- 
swer admits,  and  in  his  deposition  proves,  that  he  claims  noth- 
ing from  Crawford  on  the  score  of  said  bill  single  or  judgment. 
He  admits  the  jurisdiction  of  the  court;  he  assents  to  the  relief 
of  the  complainant ;  he  is  willing  perpetually  to  be  enjoined. 
Shall  Crawford,  therefore,  in  despite  of  the  will,  wish  and  agree- 
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meiit  of  McLcmorc  and  complainant  be  allowed  by  process 
of  law,  to  collect  money,  which,  when  collected,  would  not  be 
his,  either  in  law  or  equity,  but  would  be  McLemore's  ?  For 
these  reasons  we  decree  a  perpetual  injunction  of  one-half  of 
the  said  judgment. 


The  State  vs.  Brooks. 

I    I.  The  court  have  no  power  to  discharge  a  jury,  to  which  the  ca«e  of  a  defeMdant  has 
been  submitted,  without  his  consent,  except  in  cases  of  manifest  necessity. 

1%  The  disagreement  of  the  jury  up  to  the  time  at  which  the  court  is  about  to  adjourn, 
is  one  case  of  such  necessity,  and  authorizes  the  discharge  of  the  jury. 

3.  The  circuit  judge  is  alone  competent  to  determine  the  fact  of  such  necessity,  and 
where  the  record  alleged  such  necessity  to  exist,  and  there  was  no  proof  to  the  contra- 
ry, the  determination  of  the  circuit  judge  will  be  presumed  to  be  correct. 

Madison  Brooks  was  indicted  at  the  September  term,  1841, 
of  the  circuit  court  of  Hardin  county,  for  the  murder  of  John 
Lowry,  by  shooting  him  with  a  rifle  gun.  The  defendant 
pleaded  not  guilty  to  the  indictment,  and  issue  was  taken  there- 
upon. 

On  Friday  the  1st  day  of  October,  a  jury  was  sworn  to  tiy 
the  issue,  and  in  an  entry  made  of  the  proceedings  of  tliat  day 
it  appears,  that  '*for  want  of  sufficient  time  to  consider,  the  jury 
were  respited  from  rendering  their  verdict  until  to-morrow." 

On  Saturday,  October  2d,  it  appears  of  record,  that  the  jury 
"for  want  of  sufficient  time  to  deliberate,  and  not  being  able  to 
agree,  were  respited  from  rendering  their  verdict  until  Monday 
morning." 

On  Monday  the  4th,  the  jury  were  called  in,  and  not  being 
able  to  agree,  it  was  entered  of  record  as  follows :  "The  jury 
who  were  sworn,  &c.  &c.,  do  say  upon  their  oaths,  that  they 
cannot  agree,  and  this  court  having  this  day  to  adjourn  to  hold 
the  circuit  court  of  Wayne  county,  it  is,  therefore,  considered 
by  the  court,  that  a  mistrial  be  entered,  and  that  the  jury  be 
discharged  from  the  further  consideration  of  the  issue  in  this 
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case/*     "To  which  opinion  of  the  court,  in  discharging  the  jury, 
the  defendant  excepts." 

There  was  no  bill  of  exceptions  iSled.  The  defendant  was 
in  accordance  with  an  order  of  the  court,  remanded  to  jail,  to 
await  his  trial  at  the  next  succeeding  term. 

At  the  January  term  following,  judge  Totten  presiding,  the 
following  appears  of  record: 

"This  day  came  the  defendant  in  proper  person,  and  by 
his  counsel  moved  the  court  to  be  discharged  from  this  prose- 
cution :  and  after  argument  by  counsel,  and  mature  delibera- 
tion by  the  court,  and  it  appearing  to  the  satisfaction  of  the 
court,  that  at  the  last  term  of  this  court,  there  was  elected,  em- 
pannelled  and  sworn  a  jury  of  good  and  lawful  men  to  try  the 
issue  joined  in  this  behalf,  and  that  the  jury  charged  with  the 
deliverance  of  the  defendant  in  this  prosecution,  was  continued 
over  until  Monday,  that  day  being  the  4th  day  of  October,  when 
upon  motion  the  jury  aforesaid,  empannelled  as  aforesaid,  were 
by  the  court  discharged  without  having  agreed  upon  a  verdict, 
to  which  discharge  of  the  jury  aforesaid,  the  defendant  except- 
ed. And  it  further  appearing  to  the  satis&ction  of  the  court 
here,  that  there  was  one  other  entry  inade  by  order  of  said 
court,  at  the  last  term,  after  the  discharge  of  the  jury  aforesaid^ 
to  wit,  allowing  a  bill  of  costs  for  keeping  the  juiy  aforesaid  in 
this  behalf,  and  it  not  appearing  that  the  discharge  of  the  jury 
aforesaid,  at  the  time  thereof,  at  the  last  term  of  this  court  was 
from  unavoidable  necessity;  It  is,  therefore,  considered  by  the 
court,  that  the  defendant  be  discharged  and  go  hence  without 
day,  and  that  the  State  of  Tennessee  pay  the  costs  of  this  pro- 
secution on  behalf  of  the  State ;  from  which  judgment  the  At- 
torney General,  on  behalf  of  the  State,  prays  an  appeal  in  the 
nature  of  a  writ  of  error  to  the  next  supreme  court  at  Jackson.'^ 

Attorney  General  and  Burrow^  for  the  State,   cited  Martin 
&  Yerg.  280 :  10  Yerg.  682. 

McClanahan,  for  the  defendant. 


72  JACKSON: 

[The  State  ««.  Brooks.] 

I 

TuRLEY,  J.  delivered  the  opinion  of  the  courts 

Prisoner  was  indicted  in  the  circuit  court  of  Hardin,  for  the 
crime  of  murder.  At  the  October  term,  1841,  he  was  put  upon 
his  trial.  The  jury  not  being  able  to  agree,  the  case  was  con- 
tinued over  from  day  to  day  till  the  last  day  when  the  court 
remained  in  session,  when  they  were  discharged  and  a  mistrial 
directed.  It  appears  that  this  was  the  last  order  made  by  the 
court  during  the  term,  except  one  allowing  a  bill  of  cost  for  the 
jury  during  the  trial.  It  is  now  contended  that  this  discharge 
of  the  jury  was  an  improper  exercise  of  power  by  the  court, 
and  that  die  prisoner  must  be  discharged,  and  so  the  circuit 
court  decided.  In  the  case  of  Mahaia  vs.  The  StatCj  10  Yerg. 
682,  this  court  held  that  there  was  no  power  to  discharge  a 
jury  in  criminal  cases  without  the  consent  of  the  prisoner,  ex- 
cept in  cases  of  manifest  necessity ;  but  recognized  the  disa- 
greement of  the  jury  up  to  the  time  when  the  court  was  about 
to  adjourn  as  the  case  of  such  necessity:  that  we  think  this  case 
to  be.  The  business  of  the  court  being  finished,  or  the  time 
having  arrived  for  a  term  to  be  held  at  another  place,  a  disa- 
greeing jury  may  be  discharged,  and  a  mistrial  entered  without 
discharging  the  prisoner.  But  it  is  said,  by  the  4th  sec.  of  the  act 
of  1836,  ch.  6,  it  is  provided,  that  the  court  shall  sit  till  the 
business  be  dispatched,  unless  the  judge  holding  the  same  shall 
be  sooner  compelled  to  leave  the  court  in  order  to  arrive  in  time 
at  the  next  succeeding  court  of  the  circuit ;  and  that  in  no  case 
after  the  trial  of  a  cause  is  commenced  shall  the  judge  adjourn 
the  court  until  the  case  is  tried,  except  in  cases  when  the  jury 

cannot  agree,  or  for  some  other  cause  a  mistrial  may  be  ordered. 
We  do  not  think  this  act  can  efiect  the  present  case,  because 

the  record  shows  there  was  another  court  to  be  held,  and  of  the 
necessity  of  an  adjournment  of  the  court  at  Hardin  for  the  pur- 
pose of  so  doing,  the  circuit  judge  was  alone  competent  to  de- 
termine ;  and  because  the  record  shows  that  a  mistrial  had  to  be 
entered,  because  the  jury  could  not  agree  upon  a  verdict. 

Let  the  judgment  be  reversed,  and  the  case  remanded  to 
Hardin  for  a  trial  upon  its  merits. 
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TURLEY  VS.   HODOE. 

1.  The  endorser  of  a  note  or  biU  of  exchange,  may  so  frame  bis  endorsement  as  to  en- 
large, restrict  or  extinguish  his  liability  thereupon. 

2.  The  guaranty  of  the  payment  of  a  note,  is  an  absolute  andertaking,  that  if  the  note 
ie  not  paid  by  the  maker  the  guarantee  will  pay  it.    Suit  may  be  iustituted  forthwith 

on  the  guaranty,  and  demand  and  notice  need  not  be  averred  or  proven. 

3.  An  endorsement  was  in  the  following  words,  "I  assign  the. within  note  to  C.  P.  Polk 
and  warrant  the  solvency  of  the  maker":  Held,  that  this  endorsement  was  intended 
to  rest  the  responsibility  of  the  endorser  upon  the  insolvency  of  the  maker,  and  such 
insolvency  must  be  averred  and  proven  to  charge  the  endorser. 

4.  Tnrley  the  payee  of  a  note  made  by  Womack,  assigned  it  in  the  following  words,  **1 
assign  the  within  note  to  C.  P.  Polk,  and  warrant  the  solvency  of  the  maker.**  Polk* 
assigned  it  to  Hodge  in  the  Cbllowing  words,  **I  assign  the  within  note  to  H.  Hodge 
for  vaine  receivedi  without  recourse  on  me":  Held,  no  action  lies  on  the  guaranty 
Bfainst  Turley  by  Hodge,  there  being  no  privity  of  contract  between  them,  and  the 
guaranty  not  being  wsifuable. 

The  facts  are  fully  stated  in  the  opinion  of  the  court. 

Baylej/y  for  the  plaintiff  in  error,  cited  Chitty  on  Bills,  8th  £d. 
p.  1,  2,  064:  6  Yerg.  436:  1  Cow.  691:  3  Hayw.  106:  3 
East  Rep.  482:  2  Burrow,  669:  4  Yerg.  194:  2  Term.  106: 
Chitty  on  Bills,  268-9,  261 :  3  Yerg.  330 :  Chitty  on  Con.  14 : 
1  Saunders  on  PL  &  Ev.  126:  act  of  1801,  ch.  6,  sec.  64:  1 
Ten.  384 :  6  Yerg.  434. 


court. 


A.  MiUeTt  for  defendant  in  error. 

GiBBS,  special  J.  delivered  the  opinion  of  the 

.On  the  27th  December,  1836,  J.  W.  Womack  made  his  note 
in  these  words,  "On  or  before  the  first  day  of  January,  1838, 
I  promise  to  pay  Wm.  B.  Turley  or  order  two  hundred  dollars 
for  value  received.  Witness  my  hand  and  seal,  27th  Decem- 
ber 1836.  JOHN  WOMACK,  [Seal.]" 

Upon  the  said  note  appears  the  following  endorsements:  "I 
assign  the  within  note  to  C.  P.  Polk,  and  warrant  the  solvency 
of  the  maker,  27th  February,  1837.  W.  B.  TURLEY." 

"I  assign  the  within  note  to  Henry  Hodge,  for  value  received, 

without  recourse  on  me.  C.  P.  POLK." 

Henry  Hodge  instituted  suit  in  the  circuit  court  of  Harde- 
10 
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man,  against  Turley,  and  filed  his  declaration  containing  two 
counts.  The  first  upon  the  guaranty  and  averring  the  insolven- 
cy of  the  maker  of  said  note.  The  second  in  the  usual  form 
upon  a  general  endorsement  waiving  demand  of  the  maker,  non- 
payment and  notice  to  Turley.  To  this  declaration  the  de- 
fendant demurred.  The  court  below  sustained  the  demurrer 
as  to  the  first  count,  and  overruled  it  as  to  the  second,  and  gave 
judgment. 

It  is  admitted  by  counsel  of  defendant  in  error,  that  the  ac- 
tion could  not  be  sustained  upon  the  first  count,  and  we  think 
rightly:  he  was  not  a  party  to  the  guaranty,  and  it  is  not  assign- 
able by  the  statutes.  But  it  is  insisted  that  the  guaranty  is  not 
restrictive  in  its  character  of  the  liability  of  Turley  as  endorser, 
and  that  he  is  liable  as  upon  a  general  and  usual  endorsement 
on  negotiable  paper  with  waiver  of  demand  and  notice. 
It  is  certainly  true  that  a  party  endorsing  a  note  or  bill  of  ex- 
change, may  make  such  an  assignment  as  will  protect  him  fi-om 
liability  under  any  circumstances,  or  he  may  so  frame  his  con- 
tract as  to  make  his  liability  depend  upon  other  and  different 
conditions,  than  those  general  rules  which  govern  endorse- 
ments of  negotiable  paper  under  the  law  Merchant.  Special 
endorsements  are  very  frequently  made  which  destroy  the  ne- 
gotiability of  the  paper  altogether.  See  Chitty  on  Bills,  261. 
Sometimes  they  are  so  framed  as  to  increase  the  liability  of  the 
endorser,  as  in  the  case  of  Allen  vs.  Rightman^  20  John.  Rep. 
365.  The  guaranty  was  in  these  words,  <'I  sell,  assign  and 
guaranty  the  payment  of  the  within  note  to  O.  Allen  or  bearer." 
This  was  held  to  be  an  absolute  engagement  to  pay  the  money 
when  the  note  fell  due,  if  the  maker  did  not,  and  demand  and 
notice  was  not  required.  This  principle  is  recognized  by  Suth- 
erland, judge,  in  1  Wend.  461,  where  the  court  says,  "When 
the  payment  of  a  note  is  guaranteed  by  a  third  person  it  is  an 
absolute  undertaking  that  the  note  shall  be  paid  when  due, 
and  if  not  paid  a  suit  may  be  immediately  commenced  upon 
the  guaranty ;  and  if  the  guaranty  is  by  the  endorser  of  the  note, 
it  dispenses  with  the  necessity  of  a  demand  of  the  maker  and 
notice  to  the  endorser."  These  special  endorsements  may  be  so 
framed  as  to  restrict  the  liabiUty  of  the  endorser,  and  place  it 
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upon  Other  and  different  conditions  than  those  implied,  by  law, 
of  demand  and  notice.  And  of  this  class  is  the  case  of  Comp- 
ton  vs.  McNair^  1  Wend.  467.  The  language  employed  in 
that  contract  was,  "I  guarantee  the  collection  of  this  note  to 
C^orge  Leatch.^'  It  was  held,  that  the  endorser  is  not  liable 
until  after  the  holder  has  endeavored  to  collect  the  money  of  the 
maker  by  due  course  of  law.  It  is  equivalent  to  a  guaranty, 
(says  the  court,)  that  the  note  shall  be  collected  by  due  course 
of  law,  and  that  the  assignee  was  bound  to  prosecute  a  suit 
against  all  the  parties  to  the  note  before  resort  could  be  had  to 
the  guarantor.  StoaJdy  vs.  BiggSi  19  John.  Rep.  69,  and 
Thonuu  vs.  Woadj  4  Cow/n,  173,  holds  the  same  doctrine.  1/ 
Therefore  it  is  clear,  that  the  endorser  can  limit  or  enlarge  his 
liability,  or  destroy  the  negotiability  of  the  paper  altogether  in 
every  case. 

The  first  question  to  be  determined,  is  the  meaning  of  the 
contract,  and  then  it  must  be  arranged  in  its  proper  class.  The 
words  employed  in  this  endorsement  varying  fix)m  the  usual 
and  general  endorsement,  are,  "I  warrant  the  solvency  of  the 
maker'* :  something  different  from  the  implied  condition  of  de- 
mand and  notice  upon  a  common  endorsement  must  have  been 
intended,  or  why  depart  from  it?  If  it  was  intended  merely  to 
waive  demand  and  notice,  why  not  employ  that  language,  or 
guarantee  payment  instead  of  solvency  ?  The  court  are,  there* 
fore,  of  opinion,  that  this  is  a  special  endorsement,  intended  by 
the  parties  to  rest  the  responsibility  of  the  assignor  upon  the  in- 
solvency of  the  maker,  which  should  be  averred  and  proven. 
The  general  principles  of  law  to  be  found  in  the  case  of  BeU  vs. 
Johnson^  4  Yerg.  196,  are  deemed  correct,  but  this  court  diflfer 
from  that  decision  in  the  construction  and  effects  of  the  gua- 
ranty. Let  the  demmrer  to  the  second  count  be  sustained, 
and  judgment  reversed. 
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The  act  of  1813,  ch.  103,  sec<  2,  requiring  notice  to  be  given  at  four  of  the  uio«t  pub- 
lic places  iu  the  county,  of  an  intended  tale  by  the  sherifl*,  is  a  directory  statute,  and 
if  such  notice  be  notgiren  the  sale  is  not  void  in  consequence  of  such  omission. 

The  Planters'  Bank  recovered  judgment  against  Chalmers 
and  others,  in  the  circuit  court  of  Maxlison  county,  for  the  sum 
of  S2547,  on  the  16th  day  of  April,  1839,  ChaLmers  appealed 
to  the  supreme  court,  and  the  judgment  was  there  affirmed  on 
the  16th  day  of  April,  1840.  An  execution  issued  and  was 
levied  on  fiye  acres  of  land  in  the  town  of  Jackson,  on  the  18th 
day  of  June,  1840,  as  the  propeky  of  Chalmers,  and  it  was 
sold  and  purchased  by  the  Bank  and  conveyed  by  sheriff  ac- 
cordingly. 

On  the  6th  day  of  May,  1839,  Chalmers  sold  and  conveyed 
the  tract  in  controversy  to  Jones. 

The  Bank  instituted  this  action  of  ejectment  against  Jones 
in  the  circuit  court  of  Madison  county.  It  was  submitted  to  a 
jury  and  the  defendant  introduced  the  sheriff,  who  proved  that 
he  did  not  give  notice  as  required  by  the  act  of  1813,  at  four  of 
the  most  public  places  in  the  county. 

Read,  presiding  judge,  charged  the  jury  that  the  deed  of 
Chalmers  to  Jones  was  a  nullity  as  the  land  was  bound  by  the 
lien  of  the  judgment  of  the  Bank,  and  that  the  act  of  1813, 
was  directory,  and  that  a  failure  to  comply  with  its  provisions 
did  not  render  the  sale  void.  The  jury  rendered  a  verdict  for 
the  plaintifi^  and  defendant  Jones  appealed  in  error, 

ToUen,  for  plaintiff  in  error. 

The  sheriff's  sale  of  the  land  in  question  is  void  for  want  of 
proper  notice  of  the  sale. 

1st.  In  execution  sales  the  office  or  duty  of  the  sheriff  is  one 
of  mere  agency;  he  acquires  no  interest  in  the  land  by  the  levy 
of  an  execution;  be  has  a  mere  naked  power,  without  any  in- 
terest whatever.     See  10  Yerg.  Rep.  330. 

His  warrant  of  authori^  is  a  regular  execution,  issued  on 
the  judgment  of  a  court  of  competent  jurisdiction.  The  law 
makes  him  the  agent  of  the  creditor  in  some  sense,  and  con- 


APRIL  TERM,  1842.  77 

LJoBM  ot.  Planten'  Bank.] 

fers  on  him  the  power  to  sell  the  land  of  the  debtor.  But  the 
law  also  requires  that  certain  conditions  precedent,  be  perform- 
ed by  him  before  he  shall  be  allowed  to  seU  the  land.  He  shall 
give  the  notices  required  by  the  acts  of  1799,  ch.  14,  and  1813, 
ch.  103.  In  this  case  the  notices  required  by  the  act  of  1813, 
were  not  given,  and  therefore  the  sale  was  void. 

2d.  The  notices  required  by  the  act  of  1813,  are  of  much 
more  importance  and  value,  in  promoting  the  objects  contem- 
plated by  the  Legislature,  than  those  prescribed  by  the  act  of 
1799,  to  prevent  firauds,  secret  sales  and  the  sacrifice  of  pro- 
perty. The  act  of  1813,  forbids  the  Sheriff  to  sell  lands,  &c., 
without  having  given  notice  at  four  of  the  most  pubhc  places  in 
the  county,  and  imposes  a  high  penalty  if  he  presume  to  do  so. 

Now  it  is  a  well  settled  principle  that  if  a  statute  forbid  Euiy 
thing  to  be  done,  the  same  if  done  in  violation  of  the  statute  is 
void.  1  B.  and  P.  272:  Hallet  vs.  Novum  14  J.  R.  290:  Bart- 
let  vs.  Vinor^  Carthew  252:  Bendy  vs.  Ringold  6,  Bam  ^  Al- 
derjson  335,  in  7  Eng.  Gom.  Law  Rep.  121,  and  cases  there  re- 
ferred to.    And  where  such  contract  is  made  in  violation  of  a 

* 

statute,  it  is  void,  although  the  statute  do  not  say  it  shall  be  void; 
and  where  a  contract  is  made,  which  is  forbid  by  a  statute  un- 
der a  penalty,  or  to  which  a  penalty  is  annexed,  the  court 
will  sustain  the  statute  and  declare  the  contract  void.  Ibid 
&c.  Chitty  on  Contracts  231;  and  232  and  cases  there  referred 
to.    14  Mass.  Rep.  322:  17  Mass.  Rep.  275. 

Here  the  contract  of  sale  by  the  sheriff  to  the  plaintiff  in  the 
execution,  is  in  direct  violation  of  a  remedial  and  highly  penal 
statute.  If  the  plaintiff's  attorney  buy  the  land,  as  was  the 
case  in  the  present  instance,  he  is  chargeable  with  notice  of 
every  irregularity  in  the  sale.  jSimon^  vs.  Co^Ztn,  2  Caina' Rep. 
61.  Upon  every  principle  of  reason  and  law,  such  contract 
of  sale  should  be  declared  void. 

3d.  In  the  case  of  a  naked  power  not  coupled  with  an  in- 
terest, the  law  requires  that  every  prerequisite  to  th^  exercise 
of  that  power  should  precede  it,  as  where  Uie  sheriff  is  require)^ 
to  make  certain  advertisements  before  the  sale  of  land  for  the 
non-payment  of  taxes;  if  he  do  not  make  them  the  sale  is  void. 
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Williams  vs.  Peyton^  4  Con.  R.  U.  S.  396:  Jackson  vs.  Sheppard^ 
7  Cowan's  Rep.  89:  4  Cranch  R.  403,  9  Cranch  64. 

And  the  vendee  at  such  sale  is  required  to  see  that  all  those 
conditions  are  performed.  Ibid.  And  so  conditions  prece- 
dent contained  in  a  will  or  deed  conferring  a  power  to  convey 
land  &c.  shall  be  strictly  complied  with,  otherwise  such  con- 
veyance is  void.     Dike  vs.  Ricks  ^  Cro.  335: 5  Dane's  Abr.  29. 

And  so  all  the  forms  and  circumstances  prescribed  by  the 
deed  creating  the  power  shall  be  strictly  complied  with,  other- 
wise the  sale  is  void.  2nd  Thomas  Coke  690,  and  references. 
As  where  the  execution  of  the  power  was  to  be  by  will  wider 
seal  attested  by  those  witnesses,  and  there  was  no  seal  to  the 
will,  held  void  on  that  account.  Dormer  vs.  Thurland  2  P.  Wms. 
506.  Moodie  vs.  Iteed^  2  Taunton,  361.  Much  more  should  a 
sale  be  void,  where  so  important  a  condition  or  requirement  as 
in  the  present  case  has  been  omitted. 

4th.  This  court  has  declared  sales  void  for  the  want  of  twen- 
ty days  notice,  where  defendant  was  present  at  the  sale.  See 
10  Yerg.  Rep.  491,  8  Yerg.  Rep.  179.  It  is  also  a  well  settled 
principle  that  the  purchaser  must  look  to  regularity  of  the  pro- 
ceeding, and  that  an  irregular  sale  to  an  innocent  purchaser  is 
void.  See  Loyd  vs.  Anglin^  7  Yerg.  Rep.  431:  Woodcock  vs.  Benr 
netj  1  Cow.  Rep.  735. 

It  is  also  a  well  settled  principle  in  chancery  that  the  sale 
must  be  in  conformity  to  the  decree,  otherwise  it  is  void,  and 
the  vendee  is  bound  to  look  to  its  regularity. 

Upon  every  principle  then  to  be  found  in  reason,  analogy  and 
precedent,  this  sale  is  void,  and  should  be  so  declared. 

Brinckb/^  for  the  defendant  in  error. 

GbeeNi  J.  delivered  the  opinion  of  the  court. 

The  question  principally  discussed  in  this  case  is,  whether 
the  failure  of  the  sheriff  to  give  the  notice  required  by  the  act  of 
1813,  ch.  103,  sec.  2,  (Nich.  &  Car.  296,)  will  render  a  sale  of 
land,  by  virtue  of  a^.yi.  void.  That  act  provides,  that  the  she- 
riff shall  advertise  the  time  and  place  of  sale,  at  four  places  in 
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the  county,  one  at  the  court  house  door,  another  at  the  most  pub- 
lic place  in  the  neighborhood  of  the  party  whose  property  is  to 
be  sold,  and  two  others,  at  the  most  public  places  in  the  county; 
and  if  any  sheriff  shall  sell  without  giving  such  notices,  by  the  first 
section  of  the  act(Nich.  &Car.  181,)  he  shall  be  removed  from 
office,  and  shall  be  liable  to  an  action  for  damages,  by  the  par- 
ty injured. 

In  the  case  before  us,  the  forty  day's  notice  in  the  newspapers, 
and  the  twenty  days  notice  to  the  party  in  possession  of  the  land, 
was  given  as  is  required  by  the  act  of  1799,  ch.  14,  sec.  1, 
(Nich.  &  Car.  292)  but  the  notices  required  by  the  act  of  181^ 
were  not  given;  and  it  is  insisted  that  the  land  was  sold  con- 
trary to  law,  and  that  the  sale  is  void. 

We  think  the  act  of  1813,  is  to  be  regarded  as  directory 
merely,  and  was  not  intended  by  the  legislature  to  make  sales 
void,  which  might  happen  to  be  made  without  a  strict  compli- 
ance with  every  requisite  mentioned  in  the  act.  It  does  not  de- 
clare that  sales  made  without  a  compliance  with  its  provisions 
shall  be  void,  as  the  act  of  1799  does.  It  inflicts  a  penalty  on 
the  sheriff  and  gives  the  party  injured  an  action  for  damages. 
Now  if  the  sale  were  void,  the  party  whose  land  might  be  sold 
would  sustain  no  damages.  The  fact  therefore,  that  the  act 
gives  him  an  action  for  damages,  plainly  indicates  that  the 
legislature  did  not  understand  by  the  provisions  they  were  en- 
acting, that  the  sale  would  be  void.  Besides  three  of  these 
notices  were  to  be  given  at  the  most  public  places  in  the  county. 
K  the  sale  would  be  void  for  not  giving  one  of  these  notices,  for 
the  same  reason  it  would  be  void  if  the  notices  were  not  at  the 
most  public  places.  If  this  were  the  law,  we  should  in  every 
case  have  an  investigation  as  to  whether  there  were  not  some 
place  in  the  county  more  public  that  some  one  at  which  notice 
was  given.  This  would  lead  to  endless  difficult  and  uncertain- 
ty, and  would  render  the  validity  of  every  sale  so  uncertain, 
that  plaintiffs  would  fail  to  collect  their  debts,  and  the  property 
of  defendants  would  be  sacrificed  without  a  fair  equivalent. 

It  is  manifest  therefore,  that  the  legislature  did  not  intend 
that  the  omission  to  give  the  notices  required  by  the  act  of  1813, 
should  have  the  effect  to  make  void  the  sale.     The  principles  sta- 
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ted  by  the  counsel  for  the  plaintiff  in  error,  and  the  cases  cited, 
apply  to  a  state  of  things  very  different  from  the  present.  They 
are  either  cases  where  the  statute  declares  the  thing  shall  be 
void;  or  where  the  party  doing  the  thing  against  law  clainos  a 
benefit;  or  when  the  proceeding  is  summary,  or  exparte,  or  by 
virtue  of  a  limited  authority.  None  of  these  cases  apply  to  the 
one  at  bar.  In  the  case  of  Trott  vs.  McGavock,  (1  Yerg.  Rep. 
469)  the  court  puts  the  decision  expressly  upon  the  ground 
that  the  act  1799,  declares  the  sale  shall  be  void.  We  think 
there  is  no  error  in  the  judgment  of  the  court  below,  and  order 
that  it  be  affirmed. 


SHEPPAaD  et  ux.  vs.  Kindle. 

1.  A  note  or  obligation  executed  by  a  feme  covert ^  creates  no  caase  of  actiOD,  and  where 
the  declaration  shews  this  fact,  such  declaration  is  nad  on  general  demurrer,  and  the 
defect  may  betaken  advantage  of  in  arrest  of  judgment. 

2.  Where  however,  a/eiM  sole  executed  a  bond  or  note,  and  afterwards  marries  and  is 
sued  alone,  a  plea  in  abatement  for  the  non-joinder  of  the  husband  is  the  proper  mode 
of  defence. 

Searcy i  for  plaintiff  in  error. 

Wheatly  and  Williams^  for  defendant  in  error. 

Green,  J.  delivered  the  opinion  of  the  court. 


The  declaration  in  this  case,  sets  out  as  the  cause  of  action, 
that  Nicy  B.  Shepperd,  then  and  still  being  the  wife  of  George 
P.  Shepperd,  on  the  9th  of  August,  1838,  (together  with  Allen 
B.  Lane  and  B.  Edmundson  who  are  not  sued,)  made  her 
promissory  note,  payable  ninety  days  after  date,  by  which  she 
promised  to  pay  the  plaintiff  three  hundred  dollars.  In  the 
court  below,  the  plea  was  withdrawn  and  a  judgment  was 
taken  nil  dicit.^  and  a  motion  in  arrest  of  judgment  made  and 
overruled. 

It  is  not  insisted  here,  that  the  note  executed  by  Nicy  B. 
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Shepperd,  ^feme  covert^  created  any  legal  obligation  on  her,  or 
her  husband  Geo.  P.  Shepperd;  but  it  is  said  her  coverture 
should  have  been  pleaded  in  abatement*  When  a  feme  exe- 
cutes an  obligation,  and  afterwards  marries  and  is  sued  alone, 
the  plea  in  abatement,  because  the  husband  is  not  joined  is 
the  proper  defence.  In  that  case,  the  defence  does  not  go  to 
the  cause  of  action,  but  theybrm  in  which  it  is  brought.  But  in 
the  present  case,  there  is  no  sufficient  cause  of  action.  The 
note  executed  by  the  feme  covert  creates  no  right  of  action  against 
her,*  or  her  husband.  Consequently  if  the  facts  had  not  ap- 
peared in  the  declaration,  a  plea  in  bar  would  have  been  the 
proper  defence.  But  the  declaration  sets  out  the  facts  which 
show  there  is  no  cause  of  action,  and  consequently  it  is  bad 
upon  general  demurrer,  or  may  be  taken  advantage  of  by  mo- 
tion in  arrest  of  judgment.  We  think  therefore  the  judgment 
should  have  been  arrested,  and  the  circuit  court  refusing  to  do 
so,  the  judgment  must  be  reversed. 


Sheppabd  et  tix.  vs.  Kendus. 


The  decUntioQ  sett  forth,  that  defendaot  and  wife  Maiy  made  a  note  to  plaintiff: 
Held,  that  this  was  not  an  allegation,  that  they  were  man  and  wife  at  the  time  of 
the  execution  of  tacfa  note,  and  conaeqnentlj  no  error.  If  the  hci  were  so»  the  de- 
claration not  showing  it,  it  thonld  have  been  pleaded. 

Searcy  9  for  the  plaintiffs  in  error. 

Wheady  and  WUliamsy  for  the  defendant  in  error. 
Orebn,  J.  delivered  the  opinion  of  the  court. 

In  this  case,  the  declaration  complains  of  George  P.  Shep- 
pard  and  Mary  B.  Sbeppard  his  wife,  &c.,  and  sets  out  as  the 
cause  of  action,  that  on  the  9th  of  August,  1838,  the  defendants, 
G.  P.  Sheppard  and  Mary  B.  Sheppard,  (together  with  Wm.  A. 
Brown,)  executed  their  promissory  note  to  the  plaintiff,  where- 
by they  promised  to  pay  him  ninety  days  after  date  three  hun- 
dred dollars.  In  the  court  below  the  plea  was  withdrawn,  and 
11 
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judgment  taken  nil  dicii^  and  a  motion  in  arrest  of  judgment 
made  and  overruled.     In  this  case  there  is  no  error. 

It  does  not  appear  from  the  declaration,  that  Mary  B.  Shep- 
pard  was  Bi/eme  covert  when  the  note  was  executed.  If  that 
were  the  fact,  it  should  have  been  shown  by  plea.  Let  the 
judgment  be  affirmed. 


Barnes  vs.  Smith. 

1.  In  an  acUon  by  a  mortgagee  against  a  clerk  of  the  coanty  cotirl,  for  a  failure  to 
make  correct  probate  of  a  deed  of  mortgage,  whereby  the  mortgagee  lost  his  lien* 
a  copy  of  the  deed  of  mortgage  with  the  alledged  certificate  of  the  clerk  thereapon, 
certified  by  the  roister,  is  not  competent  evidence  to  establish  the  official  delinquency 
of  the  clerk, 

2.  The  defective  certificate  of  probate  of  a  deed  by  the  clerk » in  an  action  against  the 
clerk,  should  be  proved  by  the  production  of  the  original  deed  and  certificate  of  the 
clerk,  or  by  a  sworn  copy,  if  the  original  were  tost  or  destroyed. 

This  action  on  the  case  against  Smith,  the  clerk  of  the  comi* 
ty  court  of  Tipton,  was  instituted  by  Barnes,  a  mortgagee,  in 
the  circuit  court  of  Tipton  county,  to  recover  damages  of  the 
said  clerk.  Smith,  for  ne^ect  of  duQTf  in  making  out  an  incor- 
rect certificate  of  probate,  by  which  he  lost  a  lien  upon  certain 
personal  estate. 

The  defendant  pleaded  not  guilty,  and  issue  was  joined 
thereupon,'and  the  cause  was  submitted  to  a  jury  at  the  No- 
vember term,  1841,  judge  Dunlap  presiding. 

To  establish  the  charge  in  the  declaration,  the  plaintiff  of- 
fered as  evidence,  an  alledged  copy  of  the  original  deed  of 
mortgage  with  the  defective  certificate  of  probate  thereof,  pur- 
porting to  be  made  by  the  clerk.  Smith.     This  was  rejected 
by  the  court,  and  the  jury  returned  a  verdict  for  the  defendant. 

The  plaintiff  moved  the  court  for  a  new  trial.  This  motion 
was  overruled  and  judgment  rendered  on  the  verdict*  Plain- 
tiff appealed. 

Searcy  for  the  plaintiff. 

Johnson,  for  the  defendant. 


APRIL  TERM,  1842.  "         83 

Rbsss*  J.  delivered  the  opinion  of  the  court. 

The  plaintiff  was  mortgagee  of  certain  articles  of  personal 
property;  the  defendant  was  clerk  of  a  county  court,  before 
whom  the  acknowledgment  of  the  deed  of  mortgage  by  A.  8. 
Deakins,  the  mortgagor,  is  alledged  to  have  been  made ;  and  it 
insisted  that  the  defendant  as  clerk,  omitted,  in  Us  certificate  of 
acknowledgment  endorsed  on  the  deed,  to  state  as  i^uired  by 
the  act  of  1831,  that  he  was  personally  acquainted  with  the 
mortgagor,  as  in  fact  he  was ;  in  consequence  of  which  omission 
the  plaintiff  in  a  controversy  with  respect  to  the  mortgaged  pro- 
perty, was  subjected  to  the  loss  of  his  lien  thereon.     This  ac* 
tion  on  the  case  is  brought  to  recover  damages  for  such  omission 
of  official  duty.    On  the  trial,  Deakins  the  mortgagor  made  an 
affidavit,  that  the  original  deed  of  mortgage  had  been  surren* 
dered  to  him  by  the  plaintiff,  the  mortgagee,  and  that  he  had 
destroyed  it,  but  he  did  not  verify  and  prove  any  copy  of  said 
original  deed,  or  of  the  clerk's  certificate  of  acknowledgment 
endorsed  thereon,  nor  was  such  copy  of  either  proved  on  oath, 
either  by  the  register,  or  by  any  one  else;  but  a  paper  pur- 
porting to  be  a  copy  of  the  deed  of  mortgage,  and  of  the  clerk's 
certificate  thereon  was  produced,  certified  by  the  register  as 
registered  in  his  office,  which,  when  offered  as  evidence  in  the 
case,  was  rejected  by  the  circuit  judge;  and  the  question  here 
is,  whether  in  that  respect  he  erred ;  and  we  are  clearly  of  opin- 
ion that  he  did  not.     The  affidavit  of  Deakins  was  sufficient  to 
let  in  secondary  proof;  but  then  the  copy  of  the  deed  and  of 
the  certificate  must  have  been  proved  to  have  been  correct. 
This  would  have  been  done  by  Deakins,  by  the  register  or  by  any 
one  who  knew  the  clerk's  hand  writing,  and  had  seen  the  en- 
dorsement of  the  clerk,  but  in  a  collateral  question  like  this,  the 
certificate  of  the  register  was  no  evidence  to  verify  a  copy. 
The  very  gist  of  the  question  in  this  case  was,  whether  the  of- 
ficial certificate  of  the  clerk  was  conformable  to  law,  and  what 
that  certificate  was,  will  be  shown  only  by  the  original  writing, 
or  if  that  were  lost  or  destroyed,  by  a  sworn  copy  of  it.     In  a 
controversy  about  the  mortgaged  property,  the  register's  certi- 
ficate may  verify  the  deed  and  the  probate,  and  this  because  of 


84  JACKSON: 

the  operation  of  positive  statutory  provisions.  But  it  cannot 
do  so  in  such  a  case  as  this.  The  very  injury  of  which  the 
plaintiff  complains  may  have  resulted  from  an  incorrect  regis- 
tration of  a  correct  official  certificate  by  the  clerk.  The  point 
in  controversy  is  not  how  the  instrument  is  registered,  but 
whether  the  clerk  did  his  duty.  Let  the  judgment  of  the  cir- 
cuit court  be  affirmed. 


Boon  vs.  Planters'  Bank. 

1.  A  rerdict  will  be  »iutaioed,  if  its  Mnw  or  legtl  effect  is  a  retpooM  to  the  pleadings. 

3.  To  debt  on  bill  tingle,  the  defendant  pleaded  in  short,  nt2  iUbet,  payment  and  set  off, 
and  nsnry  in  form.  The  plaintiff  did  not  reply,  to  the  pleas,  in  short,  and  replied  on 
oath  to  the  plea  of  usury.  The  jury  found  that  the  defendant  had  not  paid  the  debt 
in  the  declaration:     Held,  that  the  verdict  could  not  be  sustained. 

McCorryt  for  the  plaintiff  in  error. 
Brincklyf  for  the  Bank. 

Rbese,  J.  delivered  the  opinion  of  the  court. 

In  this  case  the  defendant  below  pleaded  in  short,  nil  dAet^ 
payment  and  set  ctf,  which  pleas  were  not  noticed  by  the  plain- 
tiff, and  of  cotu*se,  as  is  admitted,  amount  to  nothing.  But  the 
defendant  also  pleaded,  ''that  usurious  interest  had  been  re- 
served and  secured  in  the  writing  obligatoiy,''  and  the  plaintiff 
filed  a  replication  on  oath,  denying  the  usury. 

There  was  no  similiter  put  in.  The  case  was  brought  to 
trial  before  a  jury  who  were  summoned  to  try  the  issue,  &c., 
and  who  rendered  their  verdict,  "that  the  defendant  had  not 
paid  the  debt  in  the  declaration  mentioned,"  and  assessed  dam- 
ages for  its  detention,  taking  no  notice  whatever  of  the  plea  of 
usury.  To  sustain  this  verdict,  or  rather  the  judgment  thereon 
rendered  in  the  court  below,  we  have  been  referred  to  the 
cases  reported  in  14  John.  86 :  2  Burrow,  698,  and  9  Mass. 
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Rep.  316.  The  principle  of  those  cases  is,  that  the  court  will 
sustain  the  verdict  of  a  jury,  if  its  sense  or  legal  effect  makes 
a  response  to  the  pleadings.  But  even  that  liberal  principle 
will  not  embrace  this  case;  for  the  statement  of  the  jury,  that 
the  defendant  had  not  paid  the  debt  demanded  in  the  declara- 
tion, does  not  show  that  any  consideration  or  judgment  of  theirs 
touching  the  usury  was  involved  in  their  finding.  And  as  far 
as  some  of  the  cases  referred  to  go,  we  should  have  to  carry  the 
principle  of  intendment  much  farther  in  order  to  sustain  the 
judgment  of  the  circuit  court  upon  this  verdict*  Let  it  be  re- 
versed. 


Snell  and  Securities^  vs»  Rawlinos. 

1.  A  motUn  lies  ag&intt  atheriff  and  his  secoritieB  for  the  failure  of  a  depQtj  to  pay 
over  money  collected  by  ezecutioo  iaiaed  by  a  joatice  of  the  peace,  and  for  default 
of  such  deputy  in  not  making  due  and  proper  return  of  execution  issued  by  a  justice 
of  the  peace  and  placed  in  his  hands. 

2.  In  sommary  proceedingt,  the  judgment  must  set  forth  the  existence  of  a  state  of  facts 
authorizing  the  exercise  of  the  jurisdiction  in  the  rendition  of  such  judgment. 

3.  The  judgment  set  forth  as  appearing  to  the  court  that  Snell  was  sherifft  the  lecority- 
ibip  of  the  other  defendants,  the  relation  of  principal  and  deputy,  and  the  collection 
of  specified  sums  of  money:  Held,  that  the  judgment  was  sustaiuable  on  the  facts 
stated  therein. 

4.  Where  the  judgment  stated  that  execntions  come  to  the  hands  of  the  sheriff  with- 
out showing  at  what  time,  and  that  be  ijeglected  and  failed  to  make  due  and  proper  re- 
turn: Held,  that  this  was  the  statement  of  a  conclusion  of  law  and  not  an  exhibition  of 
&cts  showing  that  the  defendant  had  not  made  due  and  legal  return,  and  therefore  not 
sustainable. 

Rawlings,  surviving  partner,  placed  executions  issued  by  jus- 
tices of  the  peace  in  the  hands  of  Teague,  deputy  of  Snell,  sher- 
iff of  Henderson  county.  Teague  collected  money  on  some  of 
the  executions  which  he  failed  to  pay  over,  and  failed  to  return 
others. 

RawUngs  made  a  motion  against  Snell,  the  principal  sheriff 
and  his  securities,  and  recovered  judgment  against  them  in  the 
circuit  court  of  Henderson  county.     Snell  and  his  securities 
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the  operation  of  positive  statutory  provisions.  But  it  cannot 
do  so  in  such  a  case  as  this.  The  very  injury  of  which  the 
plaintiff  complains  may  have  resulted  from  an  incorrect  regis- 
tration of  a  correct  official  certificate  by  the  clerk.  The  point 
in  controversy  is  not  how  the  instrument  is  registered,  but 
whether  the  clerk  did  his  du^.  Let  the  judgment  of  the  cir- 
cuit court  be  affirmed. 


Boon  vs.  Planters'  Bank. 

1.  A  verdict  will  b«  tustaiaed,  if  itt  Mnw  or  legal  effect  is  a  respoate  to  thepleadingi. 

3.  To  debt  on  bill  tingle,  the  defendant  pleaded  in  %hoTi,nil  debet ,  pajrment  and  set  off, 
and  Qtiiry  in  form.  The  plaintiff  did  not  reply,  to  the  pleai,  in  short,  and  replied  on 
oath  to  the  plea  of  nsarj.  The  jury  fonnd  that  the  defendant  had  not  paid  the  debt 
in  the  declaration:     Held,  that  the  verdicl  could  not  be  sustained. 

McCorry^  for  the  plaintiff  in  error. 
BrincJclyt  for  the  Bank. 

Reese,  J.  deHvered  the  opinion  of  the  court. 

In  this  case  the  defendant  below  pleaded  in  short,  nil  debet^ 
payment  and  set  off,  which  pleas  were  not  noticed  by  the  plain- 
tiff, and  of  course,  as  is  admitted,  amount  to  nothing.  But  the 
defendant  also  pleaded,  ^'that  usurious  interest  had  been  re- 
served and  secured  in  the  writing  obligatory,"  and  the  plaintiff 
filed  a  replication  on  oath,  denying  the  usury. 

There  was  no  simiUter  put  in.  The  case  was  brought  to 
trial  before  a  jury  who  were  summoned  to  try  the  issue,  &c., 
and  who  rendered  their  verdict,  '^that  the  defendant  had  not 
paid  the  debt  in  the  declaration  mentioned,"  and  assessed  dam- 
ages for  its  detention,  taking  no  notice  whatever  of  the  plea  of 
usury.  To  sustain  this  verdict,  or  rather  the  judgment  thereon 
rende]«d  in  the  court  below,  we  have  been  referred  to  the 
cases  reported  in  14  John.  86 :  2  Burrow,  698,  and  9  Mass. 
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Rep.  316.  The  principle  of  those  cases  is,  that  the  court  will 
sustain  the  verdict  of  a  jury,  if  its  sense  or  legal  effect  makes 
a  response  to  the  pleadings.  But  even  that  liberal  principle 
will  not  embrace  this  case ;  for  the  statement  of  the  jury,  that 
the  defendant  had  notjpat<2  the  debt  demanded  in  the  declara* 
tion,  does  not  show  that  any  consideration  or  judgment  of  theirs 
touching  the  usury  was  involved  in  their  finding.  And  as  far 
as  some  of  the  cases  referred  to  go,  we  should  have  to  carry  the 
principle  of  intendment  much  farther  in  order  to  sustain  the 
judgment  of  the  circuit  court  upon  this  verdict.  Let  it  be  re- 
versed. 


Snell  and  Securities^  vs.  Rawlings. 

1.  A  inoti«ii  lies  agaiiMt  atheriff  and  his  tecaritiet  for  the  failure  of  a  depatj  to  pay 
over  monej  collected  by  ezecutioa  iwued  by  a  jvtUce  of  the  peace,  aod  lor  default 
of  inch  deputy  in  not  making  due  and  proper  return  of  execution  issued  by  a  justice 
of  the  peace  and  placed  In  his  bands. 

3.  In  summary  proceedings,  the  judgment  must  set  forth  the  existence  of  a  state  of  facts 
anthorinng  the  exercise  of  the  jurisdiction  in  the  rendition  of  such  judgment. 

3.  The  judgment  set  forth  as  appearing  to  the  court  that  Snell  was  sheriff,  the  aecurity- 
ibip  of  the  other  defendants,  the  relation  of  priocipal  and  deputy,  and  the  collection 
of  specified  sumf  of  money:  Held,  thnt  the  judgment  was  sustaiuable  on  the  facts 
stated  therein. 

4.  Where  the  judgment  stated  that  executions  come  to  the  hands  of  the  sheriff  with- 
out showing  at  what  time,  and  that  he  i|eglected  and  failed  to  make  doe  and  proper  re- 
turn: Held,  that  this  was  the  statement  of  a  conclusion  of  law  and  not  an  exhibition  of 
facts  showing  that  the  defendant  had  not  made  due  and  legal  return,  and  therefore  not 
sustainable. 

Rawlings,  surviving  partner,  placed  executions  issued  by  jus- 
tices of  the  peace  in  the  hands  of  Teague,  deputy  of  Snell,  sher- 
iff of  Henderson  county.  Teague  collected  money  on  some  of 
the  executions  which  he  failed  to  pay  over,  and  failed  to  return 
others. 

Rawlings  made  a  motion  against  Snell,  the  principal  sheriff 
and  his  securities,  and  recovered  judgment  against  them  in  the 
circuit  court  of  Henderson  county.     Snell  and  his  securities 
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appealed,  and  the  question  is  whether  the  said  judgments  are 
valid  on  the  face  thereof. 

BuUocki  for  plaintiffs  in  error. 

1st  The  sheriff  is  not  bound  by  law  to  execute  process  is^ 
sued  by  a  justice  c^  the  peace  in  a  civil  suit,  nor  is  his  deputy 
bound  to  execute  such  process,  for  the  powers  and  duties  of  a 
deputy  are  held  and  exercised  by  virtue  of  his  appointment  by 
the  principal  sheriff.  The  sheriff  cannot  be  made  liable  for  the 
neglect  of  the  deputy  to  do  any  act  which  the  sheriff  was  not 
bound  by  law  to  do  himself. 

By  the  common  law  the  sheriff  was  not  bound  to  execute 
process  issued  by  a  justice  of  the  peace  in  a  civil  suit^  nor  is 
there  any  statute  which  requires  him  to  execute  such  process. 
Mr.  Justice  Blackstone  in  his  commentaries,  when  speaking  of 
the  duties  of  sherifis,  uses  the  following  language: 

*^These  are  either  as  a  judge,  as  keeper  of  the  King's  peace, 
as  a  ministerial  officer  of  the  superior  courts  of  justice,  or  as  the 
King's  bailiff.'^  See  Chitty'e  Blackstone,  vol.  1,  259  top  pag- 
ing, side  paging  343.  Two  only,  of  these  duties  is  a  sheriff 
required,  by  the  laws  of  this  State,  to  perform.  1st.  As  a  keep- 
er of  the  peace;  2d.  as  a  ministerial  officer  of  the  superior 
courts  of  justice.  The  same  learned  commentator  defines  the 
duties  of  the  sheriff  in  his  ministerial  capacity  in  the  following 
language:  "In  his  ministerial  capacity,  ^e  sheriff  is  bound  to 
execute  all  process  issuing  from  the  King's  courts  of  justice. 
In  the  conmiencement  of  civil  causes  he  is  to  serve  the  writ, 
to  arrest,  and  to  take  bail:  when  the  cause  comes  to  trial,  he  must 
summon  and  return  the  jury;  when  it  is  determined,  he  must 
see  the  judgment  of  the  court  carried  into  execution.  In  crim- 
inal matters  he  also  arrests  and  imprisons,  he  returns  the  jury, 
he  has  the  custody  of  the  delinquents,  and  he  executes  the  sen- 
tence of  the  court  though  it  extend  to  death  itself.  See  Chit- 
ty's  Blackstone,  260  top  paging.  We  have  thus  shown  that 
the  sherifl's  duties  by  the  common  law,  while  acting  in  his  min- 
isterial capacity,  in  civil  causes,  is  confined  to  the  execution  of 
the  process,  orders  and  judgments  of  the  superior  courts  of  jus- 
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tice  in  E4igland>  to  which  all  of  our  courts  in  Tennessee  are 
analogous. 

In  this  view  of  the  case,  we  are  strengthened  and  confirmed 
by  the  opinion  of  this  court,  delivered  in  the  case  of  the  Union 
Bank  vs.  Xotv,  Meigs'  Rep.  235,  in  which  the  court  say:  <<a 
deputy  sheriff  may  serve  process  issued  by  a  justice  of  the 
peace.**  There  is  no  law  directly  conferring  the  power,  but  the 
usage  has  long  prevailed,  and  several  statutes  recognize  it. 
The  acts  of  1794,  ch.  1,  sec.  52-56,  1801,  ch.  7,  sec.  5,  182C, 
ch.  66,  sec  1,  1827,  ch.  35,  sec.  4,  are  referred  to,  to  sustain 
this  opinion.  Having  thus  shown  that  the  sheriff  was  not  bound 
either  by  the  common  law ,  or  by  any  statute  of  this  State  to 
execute  process  issued  by  a  justice  of  the  peace,  the  next  in- 
quiry will  be  whether  there  is  any  statute  in  force  in  this  State 
which  makes  the  sheriff  liable  to  be  jnx^ceeded  against  by  mo- 
tion, for  the  failure  of  his  deputy  to  return  an  execution  issued 
by  a  justice  of  the  peace,  or  for  failing  to  pay  over  money  col- 
lected by  the  depu^,  upon  any  claim,  whether  by  execution 
or  otherwise,  under  the  jurisdiction  of  a  justice  of  the  peace. 

The  act  of  1801,  ch.  7,  sec.  5,  C.  N.  180.  1815,  ch.  40^  2 
Scott's  revisal,  202, 1817,  ch.  54,  sec.  2,  1823,  ch.  21,  sec.  1, 
C.  &  N.  182, 1827,  ch.  35,  sec.  4,  C.  &  N.  669,  the  proper  con- 
struction of  which  must  determine  the  rights  of  the  parties  in 
this  cause,  do  not  either  of  them  authorize  this  proceeding  by 
motion  against  the  sheriff  for  this  defalcation  of  his  deputy. 
It  will  be  observed  by  the  court  that  aU  the  preceding  statutes 
except  the  act  of  1827,  ch.  35,  sec.  4,  when  prescribing  the 
remedy  against  the  delinquent  officer  and  his  securities,  use 
the  term  "on  motion,  or  by  motion,"  while  the  act  of  1827  when 
prescribing  the  remedy  given  by  that  act,  declares  the  liabil- 
ity of  the  sheriff  and  his  securities  shall  be  on  their  band^  not 
on,  or  by  motion,  as  in  the  preceding  acts  giving  remedies 
against  delinquent  officers  for  failing  to  pay  over  money  col- 
lected on  claims,  whether  by  execution  or  otherwise,  under  the 
jurisdiction  of  the  justice  of  the  peace,  or  for  failing  to  return 
executions  issued  by  a  justice  of  the  peace.  The  act  of  1827, 
ch.  35,  sec.  4,  cannot  without  a  strange  perversion  of  the  lan- 
guage of  the  Legislature  as  used  in  this  act,  be  construed  to 
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authorize  a  proceeding  by  motion,  when  the  act  itself  express- 
ly prescribes  a  different  remedy. 

In  all  summary  proceedings  by  motion,  the  judgment  must 
recite  upon  its  face  and  assume  the  existence  of  all  the  facts  ne- 
cessary to  give  the  court  jurisdiction  or  it  will  be  void:  Jones  vs. 
Beadf  1  Humphrey's  Rep.  335. 

Porter  VB.  Webb  tfCo.^  Yerger'sRep.  161:  Singleton  vs.  Bellt 
Cook's  Rep.  267. 

In  all  summary  proceedings  it  must  be  shown  that  the  law 
has  been  strictly  complied  with:  Rules  Lessee  vs.  Parkert  Cook's 
Rep.  365,  Malory  Sf  others  vs.JkfiZfcr, 2 Yerger'sRep.  113,  Sutnr 
nerSf  Foster  v%.  Henry ^  4  Yerger's  Rep.  165,  Woodruff  vs  Smitk 
nnd  others^  6  Yerger's  Rep.  510. 

No  motion  for  judgment  will  lie  unless  expressly  authorized 
by  statute.  Combs  vs.  BramUu  and  others^  4  Yerger's  Rep.  569, 
Smith  vs.  WeUSf  5  Yerger's  Rep.  202. 

McCorryj  for  defendants  in  error. 

Rbbse,  J.  delivered  the  opinion  of  the  court* 

In  summary  proceedings  by  motion  authorized  by  various 
statutes,  this  court  has  established  in  many  cajses  the  general 
principle  that  the  same  not  being  according  to  the  course  of 
common  law,  the  court  before  which  the  motion  is  made  must 
in  the  judgment,  in  order  to  its  validity,  set  forth  the  existence 
of  a  state  of  facts  as  being  shown  in  proof  authorizing  the  ex- 
ercise of  its  jurisdiction  in  the  rendition  of  soch  judgments* 
It  is  not  intended  by  thiB  that  the  court  should  describe  the 
character  or  specify  the  details  of  the  testimony;  it  is  sufficient 
that  the  court  cusume  as  having  been  made  to  appear  to  them  the 
state  of  facts  necessary  to  justify  their  legal  conclusions.  The 
application  of  this  principle  to  the  case  before  us  will  readily 
determine  whether  the  judgment  of  the  circuit  court  be  erro- 
neous. This  is  a  motion  to  render  a  sheriff  and  his  securities 
liable  for  the  collection  of  certain  monies  on  execution^  issued 
by  justices  of  the  peace,  and  for  the  non-return  according  to  law 
of  certain  executions  so  issued,  and  which  money  was  collect- 
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ed  by,  and  which  executions  came  to  the  hands  of  a  deputy 
sheriff.  The  judgment  recites  that  it  "appeared  to  the  satis- 
faction of  the  court  that  the  said  Stephen  Snell  was  formerly 
sheriff  of  Henderson  county,  and  the  other  defendants  herein 
named  are  his  securities  as  such  sheriff;  and  that  Eli  Teague 
was  one  of  the  regularly  appointed  and  acting  deputies  of  said 
Stephen  Snell  as  such  sheriff  as  aforesaid,  and  the  said  Eli 
Teague  bb  such  deputy  of  the  said  Stephen  Snell  as  aforesaid, 
collected  upon  executions  issued  by  justices  of  the  peace  on 
judgments  upon  claims  under  the  jurisdiction  of  a  justice  of 
the  peace,  placed  in  his  hands  for  collection  for  the  use  of  said 
plaintiff  the  following  sums  of  money,  Sec.  Here  the  office 
of  sheriff,  the  securityship  of  the  defendants,  the  relation  of 
deputy  and  his  collection  of  the  specified  sums  of  money  are 
all  well  assumed  as  appearing,  or  as  being  proved;  and  we 
think  the  judgment  of  the  court  upon  this  point  of  the  case  sus- 
tainable. 

Executions  are  then  specified  as  having  come  to  the  hemds 
of  said  deputy  without  stating  when;  and  with  regard  to  them 
the  judgment  says  that  "he  neglected  aiid  failed  to  make  due 
and  proper  return."  This,  we  think,  is  not  the  ai^sumption  of 
a  state  of  facts,  but  the  statement  of  a  legal  conclusion.  The 
plaintiff  move  for  judgment  for  that  executions  came  to  the 
hands  of  the  deputy  and  that  he  did  not  make  due  and  proper 
return.  The  court  finds  merely  that  they  did  come  to  his  hands 
without  showing  the  time,  and  says  that  the  law  is  with  the 
plaintiff,  or  in  other  words,  the  return  is  not  due  and  proper. 
Why  not  due  and  proper?  Were  they  returned  in  fact,  but 
with  reasons  for  the  non-coUection  of  the  loimey  legally  insuf- 
ficient, or  were  they  withheld  or  not  returned  at  all,  and  how 
long  were  they  in  the  hands  of  the  officerf  The  finding  of  the 
cdnrt  in  this  part  of  the  case  we  think  insufficient. 

As  to  the  question  so  much  discussed,  whether  a  sheriff  and 
his  securities  are  liable  for  the  default  of  a  deputy  in  a  matter 
withia  the  jurisdiction  of  a  justice  of  the  peace,  we  are  satisfied 
that  the  matter  is  left  without  doubt  under  the  statutes.  Indeed 
it  is  admitted  that  the  sheriff  and  his  securities  aie  liable^y  mo- 
tion for  his  own  default,  but  it  is  said  not  for  that  of  his  deputy. 
12 
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Perhaps  that  was  the  opinion  of  some  before  the  passage  of  itio 
act  of  1827,  ch.  35,  sec.  4.  To  correct  which  that  act,  which 
we  deem  declaratory  of  what  the  law  was,  prpTtdes  that  in  all 
cases  wherein  a  sheriff  or  his  deputy  shall  collect  money  by 
virtue  of  any  execution  issued  by  a  justice  of  the  peace,  or  by 
warrant  or  otherwise  within  the  jurisdiction  of  a  justice  of  the 
peace,  said  sheriff  and  his  securities  shall  be  held  liable  on 
their  bond,  &c."  The  motion  had  been  previously  given  and 
the  act  was  intended  not  to  point  out  the  mode  of  proceeding, 
but  to  make  certain  the  extent  of  the  liability  of  the  sheriff 
and  his  deputies.  The  judgment  will  be  reversed  and  modi- 
fied as  above. 


GSBENLOW  V8.   RaWLINOS. 

1.  At  common  law  a  master  might  manumit  his  slave  by  parol,  and  such  manomisslon 
might  be  implied  from  the  acts  and  conduct  of  the  master. 

2.  All  presumptions  in  favor  of  personal  liberty  and  freedom  ought  to  be  made. 

3.  The  proceeding  to  emancipate  a  slave  under  the  statute  law  of  Tennessee,  is  in  the 
nature  of  a  suit  and  it  is  not  necessary  to  the  validity  of  ajadgment  on  such  a  pro- 
ceeding, that  all  the  facts  which  the  acts  of  assembly  require  should  appear  to  the 
court,  should  be  stated  in  the  judgment  so  to  have  appeared.  Stewart  vs.  Miller  amd 
Moore,  Meigs*  Rep.  675.  It  is  sufficient  if  it  appear  that  the  court  was  of  the  opinion 
that  the  emancipation  was  consistent  with  the  interest  and  policy  of  the  tUte. 

4.  The  actt  of  18S1,  ch.  108,  and  of  1833,  ch.  81 ,  provide  that  the  county  court  may 
emancipate  slaves,  uponcondition  that  such  vlave,  when  emancipated,  shall  leave  the 
sUte,  and  that  such  condition  shall  be  a  part  of  the  judgment  of  emancipation,  but 
that  such  condition  may  be  dispensed  with  in  all  cases  where  proof  shall  be  made  to 
the  county  court,  that  the  applicant  had  contracted  for  his  freedom  previous  to  the  act 
of  1831. 

Held   1st,  that  it  not  having   been  inserted  in  the  judgment  of  emancipation,  that 

the  defendant  should  leave  the  state,  it  shall  be  presumed  that  it  was  one  of  the 

cases  of  exception. 
Snd,    that  it  being  required  by  the  statute  that  it  be  proved  that  the  contemplated 

contract  was  made,  it  will  be  presumed  that  it  was  made,  and  no  evidence  shall  be 

heard  to  shew  that  it  was  not  so  made. 

On  the  2nd  February,  1837,  Isaac  Rawlings  applied  to  the 
county  court  by  petition  to  emancipate  William  Isaac  Rawlings, 
a  mulatto  boy,  the  son  of  a  slave  of  said  Isaac,  whom  he  had 
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always  recognized  as  his  son,  and  as  a  freeman,  and  born 
whilst  the  mother  was  in  possession  of  petitioner.  On  the  back 
of  said  petition,  was  the  following  endorsement: 

"I,  John  Pope,  chairmanofthe  county  court  of  Shelby  coun- 
ty, report  that  I  have  examined  this  petition,  and  beUeve  that 
to  grant  and  allow  the  same  would  be  consistent  with  the  in- 
terest and  policy  of  the  state." 

JOHN  POPE,  Ckdirman. 

Februaiy  6, 1837. 

A  bond  was  given  according  to  law,  to  keep  the  emancipated 
slave  from  becoming  chargeable  upon  the  county. 

At  the  February  term  of  the  county  court,  the  following  en- 
try was  made: 

"At  a  court  begun  and  held  for  the  county  of  Shelby,  on  the 
1st  Monday  in  February,  1837,  present  John  Pope,  &c.  &c.  &c., 
a  petition  from  Isaac  Kawlings,  for  the  purpose  of  emancipa- 
ting William  Isaac  Rawlings,  was  produced  to  the  court,  and  it 
appearing  from  the  report  of  the  back  of  said  petition  made 
by  John  Pope,  chairman  of  this  court,  that  to  grant  said  petition 
would  be  consistent  with  the  interest  and  policy  of  this  state, 
and  that  bond  and  security  had  been  given  according  to  law,  it 
is  therefore  ordered  and  adjudged  that  said  William  Isaac  Raw- 
lings,  be  henceforth  and  forever  set  at  liberty,  thereby  to  en- 
joy all  the  rights  and  privileges  of  freedom." 

Isaac  Rawlings  died,  having  made  his  last  will  by  which 
he  gave  all  his  estate,  real  and  personal,  to  his  "natural  son" 
William  Isaac  Rawlings,  and  made  him  executor  thereof. 

The  county  court  of  Shelby  county,  granted  letters  testa- 
mentary to  W.  I.  Rawlings.  Amongst  the  evidences  of  debt 
coming  to  the  hands  of  the  executor  was  a  note  executed  on 
the  5th  July,  1837,  by  Thomas  J.  Rawlings  to  Isaac  Rawlings 
deceased,  for  $200.  William  Isaac  Rawlings  endorsed  this 
note  to  J.  O.  Greenlow,  in  the  following  words: 

"I  assign  the  within  to  J.  O.  Greenlow,  waiving  demand 
and  notice,  this  17th  day  of  May,  1841.  W.  I.  Rawlmgs  ex- 
ecutor of  Isaac  Rawlings  deceased." 

Greenlow  instituted  an  action  on  the  case  against  the  maker 
and  endorser.     The  maker  pleaded  that  the  endorser,  at  the 
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time  of  the  endorsement  and  still,  was  a  slave,  and  the  en- 
dorsement void.  Issue  was  taken  on  this  plea,  and  the  case 
submitted  to  a  jury  at  the  term  of  the  circuit  court  of  Slielby 
county,  1842,  Dunlap,  judge,  presiding.  The  plaintiff.  Green- 
low,  oflfered  as  evidence  the  judgment  of  the  county  court. 
This  was  objected  to,  the  objection  overruled,  and  the  record 
read. 

The  judge  charged  the  jury,  that  the  record  was  conclusive 
evidence  of  the  freedom  of  the  endorser  and  could  not  be 
questioned  in  this  suit.  The  jury  rendered  a  verdict  in  favor  of 
the  plaintiff.  The  defendant  Thomas  J.  RawUngs,  appealed 
in  error. 

Danielj  for  Thomas  J.  Rawlings. 

Wheathj  arid  Williams^  for  Greenlow. 

Green,  J.  delivered  the  opinion  of  the  court. 

Thomas  J.  Rawlings,  one  of  the  defendants,  executed  the 
note  sued  on,  to  Isaac  Rawlings  deceased,  who  appointed  Wil« 
Ham  I.  Rawlings  the  other  defendant,  his  executor.  He  en* 
dorsed  the  note  to  the  plaintiff,  who  brought  this  suit  against 
the  maker  and  endorser  of  the  note.  Thomas  J.  Rawlings 
pleaded,  that  WilUam  I.  Rawlings  was  a  slave,  and  could  not 
as  executor,  by  bis  endorsement,  convey  the  title  to  the  note  in 
question  to  the  plaintiff. 

William  I  RawUngs,  is  the  son  of  Isaac  RawUngs  the  tes- 
tator, by  a  mulatto  woman,  who  was  his  slave;  he  has  always 
been  recognized  as  a  son — ^brought  up  in  his  family  as  a  free 
boy — and  so  regarded  by  the  said  Isaac,  who  never  intended 
he  should  be  a  slave. 

In  the  year  1837,  the  said  Isaac  filed  his  petition  in  the  coun- 
ty court  of  Shelby  county,  setting  forth  these  facts  and  pray-* 
ing  that  the  said  William  I.  RawUngs  should  be  manumitted 
by  the  consent  of  the  said  county  court.  The  chairman  of  the 
county  court  endorsed  on  the  petition,  that  in  his  opinion  it 
would  be  consistent  with  the  interest  of  the  state,  that  it  be 
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granted;  and  thereupon  the  court  proceeded  to  adjudge  that  the 
petition  be  granted,  and  the  said  William  Isaac  Rawlings  be 
free. 

It  is  not  shown  by  the  said  judgment,  that  the  said  Isaac 
RawUngs  entered  into  bond,  conditioned  that  the  said  William 
should  leave  the  State,  as  the  act  of  1831,  ch.  102,  sec.  2,  re- 
quires; nor  is  it  stated  in  the  judgment  that  William  I.  Rawlings 
had  contracted  for  his  freedom  previously  to  the  passage  of  the 
act  of  1831,  aforesaid,  whereby  to  exempt  him  from  its  pro- 
visions, under  the  act  of  1833,  ch.  81.  The  only  question  for 
consideration,  which  we  shall  notice  is,  whether  the  facts  men- 
tioned in  the  act  of  1833,  that  constitute  an  exception  to  the 
act  of  1831,  must  be  stated  in  the  judgment  of  the  court,  in  or- 
der to  its  validity. 

There  is  no  question  but  that  by  the  common  law,  a  slave 
might  be  manumitted  by  parol;  such  manumission  would  be  im- 
plied from  many  acts  of  the  master.  2  Black*  96.  In  this  coun- 
try, independendy  of  statutory  prohibition,  the  same  principle 
exists.  No  deed,  nor  writing  of  any  kind,  is  necessary  for  the 
purpose  of  parting  with  the  master's  right.  In  fact,  acts  inpaist 
from  which  freedom  might  be  implied,  have  been  held  suflicient. 
9  Jh.  Rep.  '144,  14  do.  192:  1  Cowen's  Rep.  127,  7  Johnson 
Rep.  331.  But  the  state  has  an  interest  in  the  character  of  its 
citizens,  and  therefore  has  the  right  to  regulate  by  law,  the  man- 
ner in  which  new  members  may  be  introduced  into  its  free 
community.  Hence  by  several  acts  of  assembly,  its  assent  is 
,  made  necessary  before  manumission  can  take  place.  The 
county  court  has  been  entrusted  by  the  legislature  with  the  duty, 
and  responsibility  of  giving  this  assent.  By  the  act  of  1801, 
ch.  27,  this  assent  was  authorized  whenever  the  owner,  by  pe- 
tition setting  forth  his  motives  and  intention,  asked  it,  provided, 
from  the  report  of  the  chairman  of  the  court,  it  should  appear 
to  be  consistent  vnxh  the  policy  and  interest  of  the  state,  and 
provided  bond  should  be  given  to  indemnify  the  county  against 
damages  by  reason  of  such  emancipated  person  becoming 
chargeable. 

The  act  of  1831,  ch.  102,  requires  that  bond  should  be  given, 
that  the  slave  so  emancipated  should  forthwith  remove  from  the 
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State,  which  conduion  should  be  part  of  the  judgment  of  the 
court.  But  by  the  act  of  1833,  ch.  81,  this  condition  is  dis- 
pensed with  in  all  cases,  where  the  court  shall  be  satisfied  that 
the  slave  had  contracted  for  his  freedom  previous  to  the  pas- 
sage of  the  act  of  1831. 

In  the  case  of  Stewart  vs.  Miller  ^  Moorcy  Meigs'  Rep.  575» 
this  court  decided,  that  this  proceeding  to  emancipate  a  slave, 
was  in  the  nature  of  a  suit,  and  that  it  was  not  necessary  to 
the  validity  of  a  judgment,  that  all  the  facts,  which  the  acts 
of  assembly  require  should  appear  to  the  court — should  be 
stated  in  the  judgment,  so  to  have  appeared. 

In  that  case,  it  did  not  appear  in  the  judgment,  that  the  cer- 
tificate of  the  chairman  of  the  court,  which  the  act  of  1801  re- 
quires, had  been  made;  but  it  did  appear  that  the  court  was  of 
opinion  that  it  would  be  consistent  with  the  policy  and  interest 
of  the  state  that  the  emancipation  should  take  plac,e«  Thi$ 
was  deemed  sufficient. 

The  act  of  1831  requires^  that  the  condition  that  the  eman- 
cipated slave  shall  leave  the  state,  shall  be  part  of  the  judg- 
ment. But  the  act  of  1833  does  not  require,  that  proof  of  tho 
contract,  the  existence  of  which  dispenses  with  the  provisions 
of  the  act  of  1831,  shall  be  placed  upon  the  record  as  part  of 
the  judgment.  The  Legislature  confer  on  the  county  court 
the  right  to  assent  on  the  part  of  the  state,  to  the  emancipation, 
whenever  proof  shall  be  made  that  the  contemplated  con- 
tract existed.  The  county  court  of  Shelby  has  given  that 
assent  in  this  case,  and  we  are  to  presume  that  the  proof  re- 
quired by  the  act  of  1833,  was  made;  for  in  the  language  of 
Judge  Spencer,  in  the  case  of  Oatfield  vs.  Warning,  14  Jh.  Bep. 
"all  presumptions  in  favor  of  personal  liberty  and  freedom 
ought  to  be  made." 

The  evidence  in  this  case  is  ample  to  show,  that  the  owner 
Isaac  Rawlings,  long  before  the  passage  of  the  act  of  1831,  had 
regarded  and  treated  William  I.  Rawlings  as  free,  and  that  he 
always  intended  that  he  should  be  free.  It  is  unnecessary  to 
decide  whether  this  conduct  and  declaration  upon  this  subject 
amount  to  a  contract,  within  the  meaning  of  the  act  of  1833;  be- 
Piiuse  we  hold  that  the  legislature  conferred  by  tliat  act,  on  the 


APRIL  TERM,  1842.  96 

[Wblimore  0#.  IVirks  and  JacksOD.] 

county  court  the  light  to  judge  of  the  existence  of  such  con- 
tract, and  therefore  give  the  assent  of  the  state,  and  that  its 
judgment  is  final  and  conclusive.    Judgment  affirmed. 


Whitmorb  ts.  Parks  and  J ACK80K. 

1.  A  mortgage  is  regarded  in  equity,  only  &>a  security  for  the  payment  of  m  liebt,  antf 
the  mortgagee  is  not  entitled  to  have  mortgaged  slaves  delivered  to  kim  specifically; 
nor  is  he  entitled  to  hare  a  decree  for  an  account  of  hire.  The  court  should  ascertain 
the  debt,  and  direct  a  foreclosure  of  the  mortgage,  and  a  sale  of  the  slaves  for  the  sat- 
isfiiction  of  Ike  debt. 

2.  Where  a  mortgagee  is  in  possession  of  slaves  mortgaged,  he  is  liable  to  account  to 
mortgagor  for  the  hire  of  such  slaves. 

3.  Whitmore  ft  Trotter  were  partners  in  trade,  and  on  the  dissolution  they  divided  the 
effects,  and  agreed  each  to  pay  one-half  of  their  joint  liabilities:  To  secure  Whitmore 
against  the  payment  of  more  than  his  half  of  the  said  liabilities.  Trotter  executed  and 
delivered  to  him  a  deed  of  mortgage  on  certain  slaves :  Held,  that  there  was  nothing 
in  the  relation  of  these  parties*  nor  in  their  joint  liability  for  the  partnership  debts, 
which  rendered  this  mortgage  fraudulent  and  invalid  against  the  creditors  of  Trotter. 

4.  An  execution  creditor  is  not  bound  to  refund  to  the  purchaser  at  execution  sale,  the 
money  which  he  has  received  from  such  purchaser,  if  the  title  to  the  property  pur- 
chased should  fiiil. 

This  bill  was  filed  in  the  chancery  court  at  Sommerville, 
by  Whitmore  against  Parks  and  Jackson  in  his  own  right,  and 
as  the  administrator  of  Trotter,  deceased,  praying  a  decree  for 
the  delivery  of  certain  slaves  and  for  an  account  of  hire,  or 
that  their  value  be  paid  to  him  or  other  relief. 

Whitmore  &  Trotter  were  partners  in  merchandize.  They 
dissolved  and  divided  the  effects  of  the  partnership  between 
them.  They  still,  however,  owed  debts  to  about  the  sum  of 
$5000,  created  by  the  purchase  of  goods.  Whitmore  took  a 
deed  of  mortgage  of  six  slaves,  the  property  of  Trotter,  for  the 
purpose  of  securing  him  against  the  payment  of  more  than  his 
share  of  the  liabilities  for  their  Eastern  debts.  This  was  duly 
proven  and  registered.  Trotter  absconded  to  Texas  and  died 
there,  leaving  Whitmore  to  pay  almost  the  entire  sum  due  their 
creditors,  a  large  portion  of  which  he  did  discharge. 

Trotter  owed  Parks  the  sum  of  $698,  and  Jackson  the  sum  of 
$860,  debts  existing  prior  to  the  mortgage.     Parks  and  Jack- 
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son  procured  attachments  against  Trotter's  estate,  (previous  to 
his  death,)  and  they  were  levied  on  the  negroes  mortgaged  to 
Whitmorc  and  sold,  and  Jackson  became  the  purchaser  al 
about  the  amount  of  the  two  executions. 

Whitmorc  filed  this  bill.  The  defendants  answered,  im- 
peaching the  deed  for  fraud,  &c.  Sec.  Replications  were  filed 
and  proof  taken. 

It  came  on  to  be  heard  before  chancellor  McCambell,  at  the 
November  term,  1841.  The  chancellor  being  of  opinion  that 
the  mortgage  was  not  fraudulent  but  valid ;  and  that  Whitmore 
"had  paid  or  was  liable  to  pay  more  than  twice  the  value  of  the 
slaves"  mortgaged,  decreed  that  the  slaves  should  be  delivered 
up  to  him,  and  that  the  clerk  and  master  should  take  an  account 
of  hire.  He  also  decreed  that  Parks  should  refund  to  Jackson 
the  amount  of  money  which  Jackson  had  paid  to  him,  &c.  &c< 
Parks  appealed. 

J.  C  Humphreys  and  Jonesy  for  complainant* 

jFT*  G.  Smith,  for  Parks. 

Generally  where  the  remedy  at  law  is  unembarrassed  and 
complete,  the  court  of  equity  has  no  jurisdiction.  But  equity 
w^  interfere  and  protect  the  property  and  possession  of  the 
master  to  his  slaves-  4  Yerg.  84:  5  id.  142:  6  id.  25  10  id. 
40. 

The  jurisdiction  is  founded  on  the  relation  of  master  and 
servant,  on  the  humane  policy  of  cultivating  and  preserving 
mutual  affection  and  attachment  between  them,  and  on  the 
principle  that  "property  in  moral,  intellectual  and  social  quali* 
ties,  in  skill,  fidelity  and  gratitude,"  is  not  susceptible  of  pecu- 
niary measurement  and  cannot  be  compensated  in  damages. 

No  such  relation,  policy  or  property,  subsists  in  the  present 
case.  The  right  of  the  complainant  is  measurable  by  money ; 
peduniary  damages  will  compensate  it. 

The  instrument  under  which  the  complainant  claims^  is  a 
mortgage.  It  was  made  as  a  security  for  money,  not  to  con- 
vey the  possession  and  use  of  the  slaves.  His  property  by  vir- 
tue of  it,  is  a  naked  legal  estate;  an  interest  in  their  pecuniary 
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value,  not  in  their  aflfection  and  services.  His  right  is  not  to 
the  enjoyment  of  the  slaves,  but  to  the  money  or  aportioh  of  it, 
produced  by  the  sale  of  them.  If  restored  to  him,  it  is  for  the 
purpose  of  sale;  he  cannot  retain  them.  He  invokes  the  juris- 
diction of  the  court,  to  enable  him  to  convert  them  to  money, 
and  the  ground  on  which  this  jurisdiction  rests,  is  to  enable  the 
master  to  keep  his  servant.  Thus  the  remedy  authorized  and 
designed  to  prevent  a  sale,  is  employed  to  enable  the  complain- 
ant to  make  a  sale. 

It  seems  clear,  therefore,  that  the  jurisdiction  to  try  such 
rights,  does  not  exist  in  chancery.  The  case  falls  within  none 
of  the  principles  on  which  it  is  sought  to  be  sustained.  Pecu- 
niary compensation  can  be  made  to  the  complainant.  His  rem- 
edy is  clear  and  complete  at  law :  to  the  law,  therefore,  he 
(Might  to  be  turned. 

2.  Admitting  that  chancery  will  entertain  jurisdiction  on  a 
naked  legal  title  given  as  security  for  money,  it  is  insisted  that 
the  right  of  property  in  the  complainant,  is  not  so  free  from 
suspicions  and  doubts  as  is  requisite  to  justify  the  interference  of 
the  Corfu:. 

[Mr.  Smith  here  summed  up  what  he  regarded  as  the  indicar 
tions  of  fraud.] 

3*  No  decree  can  be  made  in  favor  of  Jackson  against  Parks, 
for  Jackson  purchased  under  his  own  as  well  as  Parks'  execu- 
tion, neither  of  which  were  enjoined,  and  an  execution  purchaser 
has  no  remedy  for  failure  of  tide  against  the  plaintiff  or  th« 
sheriffl 

Scruggif  for  Jackson. 

Rebse,  J.  delivered  the  opinion  of  the  court. 

Complainants  Whitmore  &  Trotter  were  partners  in  trade. 
Upon  the  dissolution  of  the  partnership,  each  received  and  ap- 
propriated an  equal  share  of  the  debts  and  other  effects  belong- 
ing to  the  firm.  Afterwards,  the  partners  being  still  indebted 
for  goods  purchased  in  the  Eaiitern  cities,  Trotter  gave  to  the 

complainant  a  mortgage  upon  certain  negroes  to  secure  him 
13 
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against  any  payment  of  those  debts  he  might  have  to  make  be- 
yond  the  one-half  for  which,  as  between  them,  he  was  liable. 
Trotter  subsequently  absconded  to  Texas,  and  the  defendant 
Parks  having  attached  the  negroes  in  question,  as  a  creditor  of 
Trotter,  this  bill  was  filed  to  restrain  the  sale  of  them.  Upon 
the  coming  in  of  Parks*  answer,  the  chancellor  dissolved  the 
injunction  theretofore  granted,  and  the  negroes,  upon  Parks'  ex- 
ecution, and  upon  another  execution  sued  out  by  Jackson,  were 
sold  at  public  sale,  and  Jackson  became  the  purchaser  for  an 
amount  equal  to  the  two  executions.  And,  thereafter.  Trotter 
having  died,  and  the  said  Jackson  having  administered  upon 
his  estate,  he  was  made  a  party  in  that  character  to  this  suit, 
and  in  his  own  right,  as  the  purchaser  and  possessor  of  said 
mortgaged  slaves. 

The  complainant  having  been  compelled  to  pay  a  large 
amount  of  the  debts  for  which  Trotter  was  liable,  the  chancel- 
lor, at  the  hearing,  by  his  decree  declared,  that  he  was  entitled 
to  have  delivered  to  him,  the  mortgaged  slaves,  and  to  have 
an  account  for  the  value  of  their  hire ;  and  he  further  declared, 
that  the  sale  of  the  negroes  by  the  executions  of  Parks  and  Jack- 
son having  been  wrongful,  Jackson  the  purchaser  of  the  ne- 
groes at  the  sale,  should  have  refunded  to  him  by  Parks  the 
amount  paid  on  his  execution.  An  attempt  has  been  strenuous- 
ly made,  in  the  proof,  and  in  the  argument,  to  assail  the  mort- 
gage deed  on  the  ground  of  fraud,  hut  we  think  altogether  with- 
out success. 

We  think  the  relation  of  the  parties,  and  the  attitude  of  their 
affairs,  at  the  time  of  its  execution,  furnish  no  grounds  for  its  im- 
peachment ;  and  subsequent  events  have  shown  that  on  the 
part  of  complainant,  it  was  an  act  of  just  and  necessary  pre- 
caution. The  decree,  however,  in  omitting  to  direct  an  account 
to  ascertain  the  amount  for  which  the  mortgaged  property  was 
liable,  by  reason  of  the  larger  payments,  on  the  part  of  com- 
plainant, towards  the  partnership  debts,  than  were  made  by 
Trotter  and  in  omitting  to  direct  a  foreclosure  of  the  mortgage 
and  sale  of  the  negroes  and  in  ordering  an  account  to  be  taken 
of  the  value  of  their  hire,  is  clearly  erroneous. 

The  mortgagee  is  not  entitled  to  have  the  slaves  delivered 
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to  him  specifically,  nor  is  he  entitled  to  have  any  account  for 
the  value  of  their  htre«  In  this  court  the  mortgage  is  looked 
upon  as  a  security  only  for  the  debt,  and  the  carpus  of  the  pro- 
perty only,  and  not  its  hire  or  rents  and  profits,  when  the  mort- 
gagee is  out  of  possession,  constitutes  the  fund  for  its  satisfac- 
tion. If  in  possession,  so  far  from  being  entitled  to  the  benefi- 
cial enjoyment  of  hire,  or  rents  and  profits,  he  is  liable  to  ac* 
count  for  them  to  the  mortgagor. 

The  decree  in  favor  of  Jackson  against  Parks,  is  also  clearly 
erroneous.  There  is  no  peculiar  relation  between  them  in  this 
case,  out  of  which  an  equity  in  favor  of  Jackson  against  Parks 
could  arise.  The  executions  of  each  was  levied  upon  the  pro- 
perty and  Jackson  became  the  purchaser.  There  is  no  principle 
which  would  maintain  the  decree  in  this  respect,  unless  we 
were  prepared  to  hold,  that  in  eveiy  instance  of  an  execution 
sale,  the  execution  creditor  is  a  guarantor  to  the  purchaser  of 
the  title  to  property  levied  on  and  sold.  So  to  hold,  would  be 
to  introduce  a  new  principle  in  conflict  with  the  long  establish- 
ed and  well  settled  opinions  on  this  subject,  of  all  our  courts,  of 
the  profession,  and  of  the  community.  The  decree  in  this  par- 
ticular, also,  must  be  reversed. 

The  costs  of  the  complainant,  and  of  Parks,  in  the  court  be- 
low, must  be  paid  by  Parks,  and  the  costs  of  Jackson  by  him- 
self. In  this  court,  the  costs  will  be  paid  out  of  the  mortgage 
fund. 


Sanderlin  vs.  Dandridge. 

A  plea  siace  the  last  continuaace,  is  a  waiver  of  aU  prior  defences  pleaded ;  and  thu 
is  so,  whether  the  plea  last  pleaded  goes  to  the  whole  or  jiart  only  of  plaintiff's  de- 
mand. 

Sanderlin  sued  Dandridge  in  the  circuit  court  of  Shelby  coun- 
ty, on  a  covenant  for  the  payment  of  $  1 000,  half  to  be  paid  by 
a  specified  time  in  *'good  cash  notes,  and  the  other  half  in  lum- 
ber of  merchantable  quality,  at  specified  prices,"  and  the  breach 
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alledgedi  was  the  non-payment  of  the  cash  notes,  and  non-de* 
livery  of  the  lumber. 

The  defendant  pleaded  covenants  performed,  and  two  spe- 
cial pleas,  which  were  demurred  to  and  not  disposed  of.  At 
the  trial  term  the  defendant  pleaded,  in  part  satisfaction  of 
plaintiflPs  demand  for  lumber,  the  delivery  of  a  quantity  of  lum- 
ber, worth,  &c,  &c. 

Issue  was  taken  on  this  plea,  and  on  the  plea  of  covenants 
performed. 

The  jury  were  sworn  to  try  the  plea  alledging  the  delivery  of 
lumber,  and  to  "assess  damages  as  to  the  residue  of  said  claim.*' 
And  upon  the  evidence,  returned  a  verdict,  that  the  defendant 
had  "delivered  twenty-three  and  a  half  cords  of  wood,  worth 
$29  37},  in  part  payment  and  satisfaction  of  his  covenants, 
but  that  he  hath  not  performed  his  covenants  as  to  the  residue  of 
said  cash  notes  and  lumber,  and  do  assess  the  plaintiff*  dam- 
ages, by  reason  of  the  non-payment  of  said  cash  notes,  and 
the  non-delivery  of  the  balance  of  the  lumber  to  the  sum  of 
$471  75." 

On  this  verdict  judgment  was  rendered,  and  the  defendant 
appealed  in  error. 

V.  D.  Barry y  for  Dandridge. 

Turley^  for  Sanderlin. 

Reese,  J.  delivered  the  opinion  of  the  court. 

In  this  case,  g.t  the  appearance  term  three  pleas  were  filed, 
on  one  of  which  issue  was  taken,  and  to  the  others  a  special  de- 
murrer was  filed.  At  the  next  term,  since  the  last  coTUinuanccy 
a  plea  was  filled  in  lieu  of  part  of  the  plaintiflT's  claim  or  de- 
mand, and  the  cause  was  continued  by  aflSdavitof  the  defend- 
ant ;  and  at  the  trial  term  a  jury  were  sworn  to  tiy  the  issue 
joined  on  the  plea  since  the  lust  cantinuancey  and  to  enquire  of 
damages  as  to  so  much  of  the  plaintiBPs  declaration  as  was  not 
answered  by  that  plea.  The  jury  found  a  verdict  as  to  the 
matter  of  that  plea  in  favor  of  defendant,  and  that  the  defend- 
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ant  had  not  performed  the  balance  of  his  covenant ;  and  assess- 
ed the  plaintiff's  damages.  And  the  court  gave  judgment 
thereon  without  noticing  the  demurrer  to  the  plea  first  filed,  and 
the  defendant  has  prosecuted  his  appeal  to  this  court* 

And  here  it  is  conceded  by  the  counsel  of  the  defendant  as 
being  a  question  long  and  weU  settled,  that  a  plea,  since  the  last 
caruinuancej  is  in  general,  a  waiver,  and  in  legal  efiect  a  with- 
drawal of  former  defences.  But  it  is  insisted  that  this  result  is 
not  produced  by  a  plea  since  the  last  continuance^  which  is  not 
in  bar  of  the  plaintiff's  entire  demand.  To  maintain  this  dis- 
tinction no  authority  has  been  produced.  And  it  occurs  to  us 
that  every  ground  of  principle  or  convenience,  which  may  be 
taken  as  the  cause  or  origin  of  the  general  rule  of  waiver,  would 
apply  to  a  plea  since  the  hist  continuance^  answering  to  less  than 
the  whole  demand.  A  waiver  pro  tanto  cannot  in  the  nature 
of  things  exist,  for  its  practical  appUcation  would  in  many  in- 
stances that  can  be  imagined,  produce  the  utmost  confusion. 
It  would,  therefore,  like  a  general  plea,  produce  a  waiver  of 
all  prior  defences,  or  produce  no  effect  whatever.  In  the  ab- 
sence of  ail  authority  to  maintain  the  distinction  referred  to, 
we  incline  to  hold,  on  reason  and  principle,  to  the  far  more 
correct  view,  that  all  prior  defences  are  waived  by  such  par- 
tial plea,  since  the  last  continuance^  and  we  therefore  affirm 
the  judgment. 


Ch£air8  vs.  Slaten. 

1.  The  proeeedwi;  by  garniahment  is  in  the  nature  of  a  Beqneitration  of  the  effects  of  a 
debtor,  and  may  be  used  by  any  tribunal  to  the  extent  of  its  execution  process. 

%.  A  josfice  of  the  peace,  haying  rendered  judgment  against  a  defendant  for  f  197  71, 
had  by  consequence  thereof,  power  to  sequestrate  the  debts  of  the  defendtoit  in  the 
execution  by  garnishment  to  that  amount. 

Averil  and  Cheairs,  merchants  and  partners  in  trade,  suing 
for  the  use  of  Joseph  Cheairs,  instituted  an  action  of  trespass 
on  the  case  in  the  circuit  court  of  Hardeman  county,  on  the  3rd 
day  of  September,  1840,  against  Kenneth  C  Slaten.     The  plain- 
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tiflf  declared  for  goods  sold  and  delivered  aiid  cash  lent  and  ad- 
vanced to  defendant 

The  defendant  by  his  attorney  Fentress,  pleaded  Ist,  non-as- 
sumpsit, 2nd  payment,  and  3d,  that  on  the  4th  day  of  April, 
1840,  one  Cobum  Wilkerson,  obtained  two  judgments  against 
said  Averil  and  Cheairs,  before  Williams,  a  justice  of  the  peace 
for  Hardeman  county,  one  for  $197  71  cents  and  cost  of  suit, 
and  the  other  for  $149  50  and  cost  of  suit,  that  executions 
were  issued  on  the  judgments,  and  came  to  the  hands  of  a  con- 
stable, and  were  by  him  returned  no  property  found;  that  the 
said  constable  notified  defendant  to  appear  before  said  Wil- 
liams justice,  and  say  what  he  was  indebted  to  said  Averil 
and  Cheairs,  that  he  did  appear  and  acknowledge  himself  in- 
debted to  said  Averil  and  Cheairs  the  sum  of  $184  88,  upon 
which  answer  the  said  Williams  rendered  a  judgment  against 
defendant  for  said  sum  of  $184  88  cents,  on  the  10th  day  of 
AprU,  1840,  in  favor  of  said  Wilkerson,  and  that  the  debt  now 
sued  for  was  the  same  for  which  said  judgment  was  rendered 
by  justice  Williams. 

Issues  were  formed  on  these  pleas,  and  they  were  submitted  to 
jury  at  the  September  term,  1841.  The  indebtedness  of  the  de- 
fendant to  Averil  and  Cheairs  being  established  by  the  acknowl- 
edgment of  defendant  to  the  extent  claimed  in  the  declaration, 
the  defendant  then  offered  in  evidence  to  the  jury,  the  judgment 
against  A.  &  C,  the  execution  thereupon,  the  garnishment  sum- 
mons, his  answer  and  the  judgment  against  himself,  all  of  which 
were  objected  by  the  plaintiff,  the  objection  overruled  by  the 
court,  and  they  were  read  to  the  jury.  The  court,  Totten, 
judge,  charged  the  jury  if  the  judgment  were  rendered  as  sub- 
mitted to  them,  it  constituted  a  good  defence  to  the  action. 
A  verdict  was  rendered  in  favor  of  the  defendant,  a  motion  for 
a  new  trial  was  made  and  overruled,  and  judgment  rendered 
from  which  the  plaintiBT  appealed  in  error. 

MiUeTi  for  Cheairs. 

FetUressj  for  Slatcn. 
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TuRLE  Y,  J,  delivered  the  opinion  of  the  court. 

■ 

This  IB  an  action  by  the  plaintiff  to  recover  a  debt  of  $187 
96,  claimed  from  the  defendant  upon  open  account.  De- 
fendant owed  the  money,  but  says  that  previous  to  the  com- 
mencement of  the  suit,  one  Cobum  Wilkerson,  a  creditor  of 
Averil  and  Cheairs,  by  virtue  of  two  judgments  before  a  justice 
of  the  peace,  one  for  $197  71 — ^the  other  for  $149  60,  caused 
him  to  be  summoned  as  a  garnishee  to  state  what  debts  he 
owed  to  said  Averil  and  Cheairs — that  he  appeared  before  the 
justice,  and  on  oath  acknowledged  himself  to  be  indebted  to 
them  in  the  sum  of  $184  88,  for  which  amount  judgment  was 
given  against  him  in  favor  of  said  Cobum  Wilkerson. 

Now  this  suit  having  been  brought  after  the  judgment,  John 
Cheairs  for  whose  use  it  was  brought  can  have  no  greater  right 
against  the  defendant  than  would  Averil  and  Cheairs,  because 
he  obtained  by  a  transfer  only  an  equitable  interest  therein,  which 
cannot  prevail  against  the  legal  right  of  Cobum  Wilkerson, 
provided  his  judgment  be  a  valid  one.  This,  it  is  contended, 
is  not  because  of  its  amount,  which  is  said  to  be  greater  than 
the  justice  of  the  peace  had  jurisdiction  of.  It  is  tme,  that  this 
debt  being  due  by  open  account  is  of  an  amount  greater  than 
the  jurisdiction  of  a  justice  of  the  peace,  if  the  proceedings  had 
been  by  warrant  in  favor  of  Averil  and  Cheairs,  but  the  pro- 
ceeding by  garnishment  is  very  different;  it  is  in  the  nature  of 
a  sequestration  of  the  eiiects  of  a  debtor  in  the  hands  of  his  debt- 
or for  the  payment  of  his  debts,  and  may  be  tried  by  any  tri- 
bunal to  the  extent  of  its  execution  process.  In  this  case 
the  justice  had  the  right  to  issue  the  process  for  the  $197  71 
cents,  and  for  the  $149  50  cents,  and  had  of  consequence  the 
power  to  sequestrate  debts  of  the  defendants  in  the  execution  by 
garnishment  to  that  amount  if  it  be  found.  But  again,  the  judg- 
ment was  rendered  upon  the  written  admission  of  the  defendant 
under  oath  of  his  indebtedness — and  not  upon  the  open  account 
which  rarely  is  as  strong  evidence  of  the  existence  of  the  debt 
as  would  be  a  note,  bill  single,  or  liquidated  account  signed  by 
the  party  to  be  charged.    Let  the  judgment  be  affirmed. 
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Haley  vs.  McPherson. 

I.  Where  a  plaintiff  was  permitted  without  objection  tofwcarto  the  jaitice  of  his  ac- 
count under  the  book  debt  law,  without  beinf  interrogated  as  to  his  ability  to  prove 
his  account  bj  another  witness,  and  his  oath  was  false:  Held,  that  he  was  guilty  of  per- 
2.  If  a  witness  not  strictly  competent  be  examined  without  objection,  it  is  no  ground  of 
reversal. 

3.  A  departure  in  pleading  is  where  a  previous  ground  in  the  pleading  is  abandoned  and 
a  new  ground  assumed. 

4.  The  plaintiff  declared  that  he  proved  his  account  on  oath  under  the  book  debt  law, 
and  that  the  defendant  slandered  him  by  charging  him  vnth  perjury  in  the  taking  of 
such  oath.  The  defendant  pleaded  justification  in  this,  that  said  plaintiff  swore  that 
he  could  not  provehis  account  by  another  witness,  whereas  in  truth  he  could  prove  it 
by  another  witness.  Plaintiff  replied  that  he  did  not  swear  that  he  could  not  prove 
his  aecount  by  another:  Held,  that  this  replication  was  no  departure  from  the  allega- 
tion in  the  declaration  that  plaintiff  proved  his  account  under  the  book  debt  law. 

McPherson  sued  Haley  in  the  circuit  court  of  Perry  in  case 
for  slanderous  words  spoken.  McPherson  swore  to  an  account 
under  the  book  debtlaw  against  Haley  before  ajustice,  and  judg- 
ment was  rendered  in  favor  of  McPherson  and  against  defen- 
dant Haley.  The  justice  in  administering  the  oath  did  not  sub- 
mit the  preliminary  question  whether  he  could  prove  his  ac- 
count by  any  other  person,  but  simply  administered  an  oath  to 
the  plaintiff  in  the  suit  that  his  account  was  just  and  true,  and 
that  he  had  allowed  all  just  credits. 

The  plaintiff  in  his  declaration  set  forth  the  fact  that  he  had 
proven  his  account  under  the  book  debt  law,  and  that  the  de- 
fendant had  charged  him  with  perjury  in  the  taking  such  oath. 

The  defendant  pleaded  not  guilty  and  justification  in  this  that 
the  defendant  swore  that  he  could  not  prove  his  account  but  by 
his  own  oath,  whereas  he  could  prove  it  by  another  witness. 

To  this  the  plaintiff  replied  that  he  did  not  take  an  oath  that 
he  could  not  prove  his  account  by  another  person.  To  this  re- 
plication the  defendant  demurred.  The  court  overruled  the 
demurrer  and  the  defendant  took  issue  on  the  replication. 

It  was  tried  on  the  facts  before  judge  Totten,  and  the  jury  re- 
turned a  verdict  in  favor  of  the  plaintiff  for  the  sum  of  $500. 
A  motion  for  a  new  trial  having  been  made  and  overruled,  and 
judgment  rendered  on  the  verdict,  the  defendant  appealed  in 
error. 
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PamiU  &r  plaintiff  in  error. 

1  •  The  defendant  in  error  could  only  becomelWitness  for  him- 
self by  virtue  of  the  provisions  of  the  act  of  1766,  ch.  4.  This 
act  broke  down  the  fundamental  principles  of  common  law  and 
overturned  to  a  certain  degree  on  the  plea  of  overruling  necessi- 
ty, that  safety  which  is  insured  by  the  fact  that  the  witness 
who  swears  is  disinterested,  is  not  to  be  benefitted  by  the  re- 
covery, and  has  no  motive  to  swerve  from  the  truth. 

The  disinterestedness  of  those  who  furnish  the  evidence  on 
which  courts  of  justice  act,  is  the  foundation  of  all  security  to 
the  laws,  liberty,  and  rights  of  litigants. 

This  act  must  therefore,  in  the  nature  of  things,  be  viewed 
with  a  jealous  eye;  and  those  who  seek  its  benefits  bring  them- 
selves strictly  within  all  its  provisions. 

One  of  the  conditions  upon  which  his  qualification  as  a  wit- 
ness depends,  is  the  important  fact  that  he  can  not  prove  his  book 
account  by  disinterested  testimony. 

If  this  be  not  so,  the  necessi^^  of  dispensing  with  the  safe  rule 
of  the  common  law  does  not  exist,  and  the  defendant  has  a  right 
to  demand  the  disinterested  testimony;  public  policy  requires 
that  it  should  be  produced,  because  it  prevents  the  temptation 
to  perjury,  and  private  justice  requires  it  because  the  safety  of 
the  defendant  is  consulted  and  the  ends  of  truth  most  likely  to 
be  subserved. 

This  certainly  presents  a  much  stronger  ground  for  adhering 
to  a  strict  fulfilment  of  the  conditions  prescribed  by  the  statute 
than  the  ordinary  cases.  He  contended  that  this  was  not  a 
mere  technical  objection  to  the  competency  of  a  witness,  which 
could  be  waived  and  thereby  legalized  on  grounds  of  policy  ra- 
ther than  justice.  The  "book"  was  the  evidence,  and  that 
book  never  could  be  evidence,  it  was  entitled  to  no  weight 
whatever,  until  it  was  made  to  appear  that  no  person  was  in  ex- 
istence by  whom  the  work  and  labor  done,  or  articles  sold  and 
delivered  could  be  proven. 

The  evidence  therefore  was  wholly  and  entirely  extrajudi- 
cial, voluntary  and  immaterial. 

Perjury  could  not  be  assigned  on  such  an  oath.     Hawkins, 

14 
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B.  1,  ch.69,s^9,  1  Binney  542,  act  of  1829,  ch.  23,  sec. 
42.  w 

2.  The  demurrer  to  the  replication  should  have  been  sustained 
because  it  is  a  departure  from  the  grounds  laid  in  the  declara- 
tion. The  declaration  charges  that  plaintiff  took  the  oath  pre- 
scribed by  the  book  debt  law. 

The  book  debt  law  oath  could  not  have  been  taken  according 
to  law  without  swearing  that  he  could  not  prove  his  account  by 
another  person.  He  avers  a  compliance  with  that  law  neces- 
sarily by  force  of  the  terms  used  in  the  declaration. 

He  contended  therefore  that  the  allegation  in  the  replica- 
tion, that  the  plaintiff  did  not  swear  that  he  could  prove  his  ac- 
count by  no  other  person  was  in  direct  contradiction  of  the  al- 
legation in  the  declaration,  an  abandonment  of  the  ground 
there  assumed  and  a  departure  in  pleading.  1  Saunders  Rep. 
116, 119:  2  Sand.  84. 

The  demurrer  should  have  been  sustained. 

BuUock  Sf  Aliens  for  defendants  in  error. 

The  evidence  of  plaintiff  in  the  suit  before  the  justice  could 
not  be  distinguished  from  other  csises  where  it  is  ruled  that  if 
the  objection  is  not  put  forth  in  due  time  it  is  waived  and  the 
evidence  is  legalized.  It  is  not  good  on  motion  for  a  new  trial, 
and  the  party  who  obtained  the  benefit  of  his  swearing  should 
be  held  responsible  criminally  if  he  swear  felsely.  See  2  Hum. 
p.  434. 

There  is  no  departure.  The  declaration  only  sets  forth  that 
McPherson  was  sworn  under  the  book  debt  law.  It  does  not 
undertake  to  set  forth  all  he  swore  and  what  he  did  swear  was 
traversable  matter. 

Oreen,  J.  delivered  the  opinion  of  the  court. 

Thid  is  an  action  of  slander  for  charging  that  the  plaintiff 
swore  a  lie. 
,*  <  ^^®  declaration  alledges  that  the  defendant,  in  speaking  con- 

felNy  ceming  a  suit  that  had  been  pending  and  determined  before 

^  William  Jackson,  a  justice  of  the  peace  for  Perry  county,  in 
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^hich  McPherson  was  plaintiff  and  the  said  Haley  was  defen- 
dant, on  the  trial  of  which  suit  McPherson  was  sworn  under 
the  book  debt  law  and  gave  his  evidence — ^the  said  Haly  pub- 
lished the  defamatory  words  of  and  concerning  the  plaintiff,  to- 
wtf:  "McPherson  swore  a  lie/' 

The  defendant  pleaded  not  guilty,  and  a  plea  of  justifica- 
tion, which  alledges  that  the  plaintiff  was  sworn  in  said  suit  un- 
der the  book  debt  law,  and  that  he  took  an  oath  that  he  could 
not  prove  his  account  except  by  his  own  oath,  and  that  he  had 
given  the  defendant  all  just  credits;  whereas  in  truth  and  in  fact 
the  said  plaintiff  could  prove  a  charge  in  scud  account  of  $17 
l^i  by  another  witness,  if  it  was  true — and  that  he  had  not  giv- 
en all  just  credits — by  means  of  which  swearing,  the  plaintiff 
committed  wilful  and  corrupt  perjury. 

To  this  plea  the  plaintiff  replied  Uiat  the  only  oath  the  jus- 
tice administered  to  him  in  the  suit  aforesaid,  was  "that  his 
said  account  was  just  and  true,  and  that  he  had  given  all  just 
credits,"  and  that  he  did  not  swear  that  he  could  not  prove  his 
account  but  by  his  own  oath — and  concludes  to  the  country. 

To  this  replication  the  defendant  demurred.  The  court  over- 
ruled the  demurrer  and  the  defendant  took  issue  upon  the  rejdi- 
cation.  Upon  the  trial  it  was  proved  that  the  defendant  uttered 
the  words  charged,  and  that  the  plaintiff  was  not  sworn  before 
the  justice  that  he  could  not  prove  his  accoutit  but  by  his  own 
oath. 

Tlie  jury  found  a  verdict  for  the  plaintiff,  which  the  defend- 
ant moved  be  set  aside,  and  that  a  new  trial  be  awarded.  The 
court  refused  to  award  a  new  trial,  and  the  defendant  appealed 
in  error  to  this  court. 

The  plaintiff  in  error  insists  that  the  replication  to  the  plea 
of  justification  is  a  departure  from  the  allegation  in  the  decla- 
ration, and  is  therefore  bad. 

It  is  assumed  that  the  statement  in  the  declaration,  that  the 
plaintiff  was  sworn  as  a  witness  under  the  book  debt  law,  is 
equivsdent  to  an  allegation,  that  he  was  sworn  to  aU  the  facts 
which  the  book  debt  law  requires  a  party  should  state,  before 
the  justice  should  have  permitted  him  to  prove  his  account, 
that  is — ^that  he  had  sworn  that  "the  matter  in  dispute  was  a 
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book  account,  and  that  he  had  no  means  to  prove  the  delivery 
of  the  articles"  he  proposed  to  prove  by  his  own  oath,  or  any 
of  them  but  *'by  his  book,  and  that  such  book  contained  a  tme 
account  of  all  the  dealings  between  them,  and  that  all  the  arti* 
cles  therein  contained  and  by  him  so  proved  were  bone  Jide  de- 
livered, and  that  he  had  given  the  defendant  all  just  credits." 

If  we  were  to  understand  the  declaration  as  containing  an 
allegation  of  all  these  facts,  then  the  plea  containing  an  assign-* 
ment  of  perjury-— that  the  plaintiff  swore  that  his  account  was 
a  book  account,  and  that  he  had  no  other  means  of  proving  said 
account  but  by  his  own  oath,  whereas  in  truth  and  in  fact  he 
could  have  proved  it  by  his  own  sons,  would  have  been  a  good 
defence.  In  that  case  the  replication  traversing  this  statement 
in  the  plea  would  have  been  bad-«*fbr  it  would  contain  a  deni- 
al of  the  facts  alledged  in  the  declaration  also*  It  would  not 
be  a  departure,  strictly  speaking,  for  a  departure  is  where  the 
previous  ground  assumed  in  pleading  is  abandoned  and  a  new 
ground  is  stated. 

But  here  no  new  ground  is  taken,  the  replication  simply  tra- 
versing the  fact  stated  in  the  plea,  and  the  fact  so  denied,  the 
plaintiff  in  error  assumes  had  also  been  stated  in  the  declara- 
tion. This  would  be  absurd,  for  the  issue  would  be  none  other 
than  would  be  made  by  the  plaintiff's  declaration  and  replica- 
tion. The  question  therefore  that  arises  upon  this  part  of  the 
case  is  whether  the  statement  in  the  declaration  that  the  plain- 
tiff was  sworn  under  the  book  debt  law,  contains  in  itself  an 
alleg£|46n,  that  he  made  oath  to  all  the  facts  the  book  debt  law 
requires  he  should  swear  before  his  book  would  become  evi- 
dence. 

When  he  alledges  that  he  was  sworn  under  the  book  debt 
law,  we  think  he  is  to  be  understood  to  mean  only  that  by  vir- 
tue of  this  law  he  became  a  witness  in  his  own  case,  and  that 
as  such  witness  he  gave  the  evidence  in  reference  to  which  the 
slanderous  words  were  spoken.  Whether  the  justice  before 
whom  the  trial  was  pending  asked  him  as  to  every  fact  the  law 
requires  he  should  state,  in  order  that  his  book  might  be  received 
as  evidence  he  does  not  state  in  terms,  and  we  cannot  understand 
him  as  intending,  by  the  simple  statement,  that  he  was  sworn 
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under  the  book  debt  law*  The  replication  very  properly,  in- 
stead of  denying  the  falsehood  of  the  fax^ts  the  plea  alledges  the 
plaintiff  swore,  denies  that  he  made  oath  to  the  facts  themselves 
as  alledged  in  the  plea,  so  thatthe  issue  tendered  is, whether  the 
plaintiff  took  the  oath  alledged.  This  is  no  departure  from  the 
declaration,  is  but  a  simple  traverse  of  the  matters  set  up  in  de- 
fence. 

The  next  question  arises  upon  the  evidence,  and  it  is  this: 
whether  the  failure  of  the  justice  of  the  peace  to  interrogate 
the  witness  as  to  every  preliminary  factthat  the  plaintiff  should 
have  sworn,  in  order  to  make  him  competent  to  prove  his  book 
would  excuse  him  from  the  charge  of  perjury,  had  he  sworn 
fidsely  in  the  evidence  he  did  give;  and  we  think  it  would  not. 

It  was  competent  for  the  plaintiff  to  ofier  himself  as  a  wit- 
ness, and  should  he  answer  several  preliminary  questions  satis- 
faeCorily,  it  was  competent  for  him  to  prove  the  material  facts 
in  the  case  to  which  he  did  make  oath.  But  he  was  received 
without  making  these  preliminary  8tatements;*-does  it  follow 
that  he  cannot  be  guilty  of  perjury?  We  think  not.  This  court 
has  decided  that  if  a  witness,  not  strictly  competent,  be  exam- 
ined without  objection,  it  is  no  ground  of  error  in  this  court. 
Surely  it  cannot  be  assumed  that  if  evidence  thus  given,  upon 
which  the  rights  of  the  parties  are  determined,  ia/alsey  the  wit- 
ness is  to  escape  punishment  merely  on  the  ground  that  he  was 
not  strictly  competent.  Such  a  consequence  would  be  prepos- 
terous.   Let  the  judgment  be  affirmed. 
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KiMBROUGH   VS.   BeNTON  CC  oU* 

1.  Kiuibrough,  Ihe  execution  creditor  of  Benton*  sold  and  purchased  land  as  the  proper- 
ty of  Benton  by  virtue  of  hii  eiecation.  He  instituted  an  action  of  ejectment  against 
Benton,  and  not  being  able  to  prove  that  Benton  had  title  to  the  land,  or  that  he  was 
in  possession  at  the  time  of  sale,  he  was  defeated :  Ueld«  on  bill  filed  by  Kinibrough 
against  Benton  for  title,  that  there  must  be  clear  proof,  that  Benton  had  an  equitable 
title  to  justify  a  decree.  The  court  will  not  presume  from  Benton's  having  claimed 
the  land  and  given  written  directions  for  a  sale  by  lots,  that  he  had  the  title,  and 
therefore  decree  a  divesture.* 

2.  Where  an  execution  creditor  sold  and  purchased,  by  virtue  of  his  execution,  pro- 
perty to  which  the  debtor  had  no  title,  and  the  execution  was  returned  satisfied : 
Held,  that  he  was  not  entitled  to  have  the  satisfaction  set  aside  in  equity,  without 
showing  fraud  or  misconduct  on  the  part  of  the  defendant.  See  WhUwurt  vs.  Parft« 
a*i  Jaeks§H^-AnUt  p.  95. 

At  the  June  term  of  the  circuit  court  for  Shelby  county,  1827, 
Kimbrough  recovered  a  judgment  against  Jesse  Beqton  for  the 
sum  of  $4170.  Execution  was  issued  and  levied  by  the  coro* 
ner  on  a  tract  of  land,  containing  about  1392  acres,  lying  in  Shel- 
by coun^.  It  was  granted  to  Jesse  Steed,  and  claimed  by  J. 
Benton.  In  reference  to  the  sale,  Benton  gave  written  direc- 
tions to  the  coroner,  by  virtue  of  the  act  of  1799,  ch«  14,  sec.  3, 
in  the  following  words: 

"I  hereby  direct  A.  B.  Cass  to  sell  my  interest,  right  and  ti- 
tle to  the  tract  of  land  granted  to  Jesse  Steed,  in  the  manner 
hereafter  specified  and  described,  containing  eleven  lots  of  100 
acres  each,  more  or  less,  except  the  11th  lot,  which  contains 
120  acres  more  than  the  others.  The  lots  marked  Wintors, 
Treadwell's  and  Bolton's  I  have  sold  to  the  said  persons;  and 
I  further  direct  said  Cass  to  begin  with  lot  No.  1,  and  to  sell  un- 
til the  sum  he  is  ordered  to  raise  by  the  execution  is  obtained. 

''If  the  said  A.  B.  Cass  has  not  sufficient  authority  to  sell 

*  Note— Lands  conveyed  by  deed,  which  has  not  been  proved  and  registed,  are 
nevertheless  subject  to  levy  and  sale  by  execution.  Koacc  vs.  Jiie^airf  ct  al§,  3  Yerg. 
171. 

S.  In  such  case  it  is  the  duty  of  the  execution  debtor,  to  have  the  deed  registered,  or 
to  deliver  it  to  the  purchaser  at  the  execution  saie,  and  if  he  withhold  it,  equity  will  di- 
vest his  title,  and  vest  the  legal  title  in  the  purchaaer.—- Do. 

3.  Where  the  bargainee  of  an  unregistered  deed,  sells  or  voluntarily  conveys  the  land 
after  a  levy  and  sale,  the  vendee  or  donee  having  notice,  and  procures  the  original  bar- 
gainee to  make  the  deed  to  his  vendee  or  donee:  Held,  that  this  was  a  fraud  upon  the 
purchaser  at  eiecution  sale,  and  equity  will  divest  the  title  and  vest  it  in  such  pnr- 
chascr.~Z)o. 
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these  lands,  I  then  forbid  his  proceeding.     Witness  my  hand, 
this  19th  day  of  March,  1828.  JESSE  BENTON." 

The  land  was  sold  in  accordance  with  the  directions  of  Ben- 
ton on  the  20th  of  March,  1828,  and  Kimbrough  became  the 
purchaser  of  sundry  lots,  containing  1192  acres,  for  the  sum  of 
$1519,  which  was  entered  as  a  credit  on  the  execution,  and  the 
same  satisfied  to  that  extent  Benton  was  not  in  possession  at 
the  time  of  the  levy  or  at  the  time  of  the  sale.  He  soon  after 
the  sale  took  possession. 

Kimbrough  instituted  an  action  of  ejectment  against  Benton 
in  the  circuit  court  of  Shelby,  and  the  plaintiff  was  defeated  in 
the  supreme  court,  on  the  ground  that  complainant  did  not 
show  that  Benton  had  the  legal  title,  or  that  he  was  in  posses- 
sion at  the  time  of  the  sale  of  the  land  at  execution  sale.  The 
register's  office  showed  no  tide  in  Benton  either  legal  or  equita- 
ble. Benton  sold  the  land  subsequently  to  one  Benjamin  Dun- 
can, who  purchased  without  knowledge  of  Kimbrough's  claim. 
He  acquired  knowledge  of  the  claim  before  he  paid  any  consid- 
erable part  of  the  purchase  money,  and  held  by  tide  bond. 

Kimbrough  thereupon  filed  this  bill  against  Benton  and  Dun- 
can, and  the  securities  in  the  judgment  rendered  against  Ben- 
ton in  1827.  The  prayer  of  the  bill  was,  that  the  tide  to  the 
land  be  divested  out  of  Benton  and  Duncan,  and  vested  in  com- 
plainant, and  if  this,  however,  could  not  be  done,  that  in  that 
event  the  satisfaction  entered  on  said  execution  by  com- 
plainant should  be  vacated,  and  that  execution  at  law  be  oi^ 
dered  to  be  issued.  Sec. 

This  bill  was  taken  pro  canfesso  as  to  Benton,  and  Duncan 
answered,  disclosing  the  facts  in  reference  to  himself  as  above 
stated.  Replication  was  filed  and  proof  taken,  and  it  came  on 
to  be  heard  before  chancellor  McCambell,  at  the  November 
term,  1841,  of  the  chancery  court  at  SommerviUe.  He  being  of 
the  opinion  that  ccxnplainant  was  not  entitied  to  relief,  dismissed 
the  bill  at  the  cost  of  complainant. 

Turleyy  for  complainant. 

It  was  insisted  below,  that  a  court  of  chancery  had  no  juris- 
diction of  this  matter;  that  complainant's  remedy  was  at  law 
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by  action  of  ejectment  and  not  in  equity.  But  I  apprehend  the 
court  will  have  no  difficulty  in  sustaining  the  jurisdiction,  pro- 
vided the  complainant  shows  he  has  any  rights  to  be  enforced. 

A  court  of  chancery  always  entertains  jurisdiction,  where 
the  remedy  at  law  is  not  plain,  unembarrassed,  adequate  and 
complete.  1  Sto.  Eq.  63.  The  jurisdiction  might  also  attax:h 
on  the  ground,  that  this  is  a  trust  fund.  1  Sto.  Eq.  606-6-7, 
Sec.  And  because  the  question  of  Duncan^s  being  a  bona^fide 
and  innocent  purchaser,  is  one  that  is  generally  confined  to  a 
court  of  equity.    3  John.  Dig.  329 :  1  Cow.  622. 

If  complainant  acquired  any  right  or  title  to  this  land  by  vir-, 
tue  of  the  levy  and  sale  by  the  coroner,  we  think  he  is  entitled 
to  have  it  decreed  to  them.  And  if  Benton  had  any  right  or 
title  himself,  complainant  certainly  acquired  that  right  by  vir- 
tue of  the  levy,  sale,  and  coroner's  deed. 

No  man,  who  reads  this  record,  can  doubt  that  Benton  owned 
the  land  in  controversy  at  the  time  of  the  levy  and  sale.  He 
had  previously  leased  it  out  to  complainant.  He  always  held 
himself  out  as  the  owner.  In  fact,  always  said  he  was  the 
owner.  He  had  previously  to  the  levy  and  sale  by  the  coroner, 
sold  and  conveyed  parts  of  it  himself  to  different  purchasers. 
He  divided  it  into  lots  and  directs  how  they  shall  be  sold — 
shows  which  belongs  to  him  and  which  not,  and  which  he  had 
sold  to  others;  and  states  that  another  tract  levied  on  by  the 
coroner  was  not  his  and  never  had  been.  He  is  afterwards  in 
possession  and  sells  out  to  defendant,  Duncan,  without  showing 
or  pretending  to  have  acquired  any  subsequent  title,  and  shows 
none  up  to  this  time,  but  permits  this  bill  to  be  taken  as  con- 
fessed against  him. 

From  these  and  other  circumstances,  it  is  manifest  he  did 
own  this  land  at  the  time  of  the  levy  and  sale  by  the  coroner. 
But  when  this  case  was  before  the  court  in  1834,  it  was  held, 
these  were  equitable  circumstances^  which  could  not  be  noticed 
in  action  of  ejectment — that  the  court  could  not  look  beyond 
the  judgment,  execution,  levy,  sale  and  coroner's  deed  in  an 
action  at  law.    See  Kimbraugh  vs.  Benton^  in  appendix. 

In  a  court  of  chancery  we  insist,  he  and  those  claiming  un- 
der him  are  now  estopped  from  denjring  his  title.    If  a  man  even 
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dtand  by  and  see  another  sell  his  estate  without  objecting  or 
making  known  his  title,  it  has  been  repeatedly  held,  that  he  is 
estopped,  and  shall  never  afterwards  be  permitted  to  assert  his 
title.  How  much  more  then  shall  he  be  estopped  when  he  en- 
courages and  promotes  the  sale  and  purchase,  as  was  done  in 
this  instance? 

It  is  fair,  we  think,  to  presume  then,  that  the  only  defect  in 
Benton's  title  was  the  want  of  registration  of  his  title  papers. 
If  there  had  been  any  other  defect,  he  would  have  stated  it  in 
his  answer  and  shown  it  by  the  proof.  But  this  he  has  not 
done. 

Supposing  then  that  the  only  defect  in  his  title  was,  that  his 
title  papers  were  not  registered,  still  it  was  subject  to  execution 
sale,  being  an  imperfect,  inchoate,  legal  title.  3  Yerg.  171 :  10 
Yerg.  1.  And  the  sale  by  the  coroner  and  his  deed  passed 
that  title. — Ibid.  And  although  it  is  an  imperfect,  inchoate  le- 
gal title,  yet  Benton's  withholding  and  suppressing  his  title  and 
afterwards  conveying  the  same  to  defendant  Duncan,  will  give 
this  court  jurisdiction  and  the  complainant  a  right  to  resort 
there  for  reUef  andto  have  the  title  decreed  to  him.  3  Yerg. 
171,  Vance  vs.  McNairy :  1  Hawkes  Rep.  87,  Price  vs.  Sykes. 
I  can  see  no  difference,  in  efiect,  between  Benton's  convey- 
ing, himself,  to  Duncan  and  getting  some  third  person  to  do  so, 
as  was  the  case  in  3  Yerg.  171.  Armstrong  sold  and  convey- 
ed to  Brown;  by  that  conveyance  his  title  passed  to  Brown 
and  was  subject  to  execution  sale,  and  by  the  sale  became  vest- 
ed in  McNairy;  no  title  legal  or  equitable  remained  in  Arm- 
strong; yet  he  made  the  conveyance  afterwards  to  Vance  with 
notice,  and  the  court  upon  these  facts  divested  the  title. 

We  ask  the  court  to  apply  the  principles  of  that  case  to  the 
one  now  before  them,  and  in  like  manner  to  divest  out  of  these 
defendants  their  titl^  and  vest  the  same  in  complainant.  But 
suppose  Benton  at  the  time  of  the  levy  and  sale  had  nothing 
more  than  an  equitable  title,  it  still  might  be  subject  to  execu- 
tion sale  by  virtue  of  the  statute  of  Charles  2d  and  George  2d. 
At  all  events,  Benton's  conduct  at  the  sale  would  constitute  the 
complainant  his  assignee  in  equity  and  entitle  him  to  call  for  the 

legal  title.     1  Hawkes  Rep.  87,  Price  vs.  Sykes.    In  this  case 
15 
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Price  purchased  60  acres  of  land  at  execution  sale  against 
Sykes,  when  Sykes  had  but  an  equitable  title  to  30  acres  of  it, 
and  it  was  held  that  Sykes'  conduct  at  the  sale  constituted 
Price  his  equitable  assignee  as  to  those  30  acres,  and  entitled 
him  to  call  for  the  legal  title.  Sykes  said  that  the  land  was  his; 
and  the  jury  found  that  Price  bought  with  Sykes'  cansenU  And 
that  was  held  enough  to  entitle  Price  to  relief.  The  sheriff  in 
such  sales  acts  as  the  agent  of  the  defendant  authorized  by  law 
to  sell  his  lands.  3  Wash.  C.  C.  R.  6i^:  10  Yerg.  620:  8 
T.  R.  2. 

But  if  we  are  mistaken  in  this  view  of  the  case,  and  Benton 
actually  had  no  title  legal  or  equitable,  then  we  say,  that 
was  a  fact  well  known  to  him,  and  he  practised  a  palpable 
fraud  on  complainant  by  inducing  him  to  buy  lands  to  which 
he  had  no  title.  And  the  rule  is  that  fraud  constitutes  the  per- 
son guilty  of  it  a  trustee  for  the  person  defrauded.  5  Yerg. 
215:  2  John.  Rep.  673:  11  John.  Rep.  666:  Sug.  Vend.  622. 
And  being  a  trustee,  equity  will  grant  relief  in  favor  of  the 
ceHtii  que  trust  and  divest  the  title. 

Unless  defendant,  Duncan,  stands  in  a  better  situation  than 
Benton,  (and  we  say  he  does  not,)  he  is  not  an  innocent  pur- 
cJiaser  for  a  valuable  consideration  without  notice. 

1st.  Because  complainant's  deed  was  registered  long  before 

he  purchased;  and  registration  is  equivalent  to  notice.    It  is  in 

^act  constructive  notice.    Fonb.  Eq.  207,  note:  ibid^  139,  note: 

2  John.  Rep.  670:  4  John.  Ch.  Rep.  70:  Fonb.  Eq.  418,  note: 

1  John.  Ch.  Rep.  298,  398:  Sug.  Vend.  608,  639:  3  Cond. 
Rep.  146:  1  John.  Ch.  Rep.  676. 

2.  Becanse  lis  pendens  is  notice.  This  judgment,  execution, 
levy,  and  sale  were  matters  of  record,  and  he  was  bound  to  take 
notice  of  them.    Fonb.  Eq.  418:  1  John.  Ch.  Rep.  666,  676: 

2  Hid,  168:  1  Hum.  491:  4  John.  Ch.  Rep.  43:  2  ibid,  166: 
Cook's  Rep.  119,  126. 

3.  Because  he  held  only  by  title  bond,  as  he  says  in  his  an- 
swer, when  he  had  notice,  and  had  not  paid  the  purchase  mo- 
ney. 6  Yeig.  108:  10  Yerg.  636:  1  Hum.  491.  And  being 
a  purchaser  from  a  trustee,  with  notice  of  the  trust,  he  becomes 
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ip$o  /ado  a  trustee.  1  Yerg.  296:  2  Yerg.  193:  Bug.  Vend. 
508,  53&-39:  Sand.  Us.  &  T.  319. 

But  if  the  court  should  be  of  opuiion,  that  complainant  is  not 
entitled  to  the  land;  then  we  insist  the  satisCaction  entered  on 
the  ^.  /(u  should  be  set  aside,  and  another  execution  ordered 
to  issue  against  the  principal  and  his  securities  for  the  appeaL 

Courts  of  equity  grant  leUef  as  fully  against  the  security  or 
guarantee  as  they  do  against  the  principal.  1  8to.  £q.  178, 
and  authorities  cited.  It  will  also  correct  judgments  and  other 
matters  of  record.    1  Sto.  Eq.  179:  and  authorities  cited. 

Barrtfj  for  defendant 

1.  In  this  case  the  defendants  insist  that  the  complainant  has 
shown  no  ground  whatever,  on  which  to  obtain  the  relief  pray- 
ed. The  proof  does  not  disclose  that  the  complainant  had  any 
tide  to  the  land,  either  legal  or  equitable,  but  rather  shows  the 
contiary. 

2.  Benton  is  not  shown  to  have  represented  himself  as  having 
any  title  to,  or  interest  in  the  land.  All  that  he  is  proved  to 
have  said  or  done  in  relation  to  the  case,  is  consistent  with  the 
idea  that  he  had  no  interest  in  the  land.  The  purchaser  then 
was  not  necessarily  or  probably  misled  by  him,  and  therefore 
the  rule  ^^caoeat  emptof'^  fully  applies.  See  Hendenfm  vs.  Owr- 
ftwK  2  Yerg.  896. 

3.  It  is  not  pretended  that  the  judgment  under  which  the  land 
was  sold  is  void.  Therefore,  there  being  no  fraud,  the  court 
cannot  order  the  purchase  money  to  be  refunded  or  satisfaction 
set  aside,  which  is  the  same  thing.    2  Yerg.  396. 

Green,  J.  delivered  the  opinion  of  the  court. 

The  bill  alledges  that  James  Kimbrough  obtained  judgment 
against  Jesse  Benton  for  upwards  of  three  thousand  dollars, 
issued  an  execution,  and  caused  it  to  be  levied  on  a  tractof  land, 
in  Shelby  county,  as  the  property  of  Benton,  which  land  was 
sold  by  the  coroner,  and  Kimbrough  became  the  purchaser,  and 
the  execution  was  returned  satisfied.  Kimbrough  obtained  a 
deed  from  the  coroner,  and  prosecuted  an  action  of  ejectment 
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against  Benton,  to  recover  possession  of  the  land,  but  ivas  de- 
feated in  his  action,  because  he  could  not  show  that  Benton  had 
such  a  tide  as  would  subject  said  land  to  be  sold  by  a  fi.fa.^  nor 
nor  did  he  show,  that  Benton  was  in  possession  of  the  land  at 
the  time  it  was  sold  as  his  property,  so  as  to  estop  him  from 
requiring  the  plaintiff  to  show  tide  in  himself. 

1.  It  is  now  contended  by  the  complainant,  in  the  first  place, 
that  the  land  ought  to  be  decreed  to  him,  because,  as  he  insists» 
Benton  may  be  presumed  to  have  had  an  inchoate  legal  tide, 
which  he  did  not  choose  to  perfect,  by  the  registration  of  his 
deed.  But  upon  this  subject  there  is  an  entire  absence  of  evi- 
dence; we  are  unable  to  perceive  whether  Benton  had  any  title 
to  this  land,  legal  or  equitable;  and  as  there  is  no  tide  upon  the 
records  of  the  country,  the  proof  that  he  had  a  deed,  which  he 
refused  to  register,  ought  to  be  very  clear,  before  this  court 
would  decree  the  title  to  the  complainant,  upon  the  ground  as- 
sumed in  the  case  of  Vance  vs.  McNairyj  3  Yerg.  Rep.  We 
are  not  permitted  to  guess,  from  his  possession  and  claim  to  the 
land,  that  he  had  such  tide. 

2.  In  the  next  place,  it  is  insisted  the  land  ought  to  be  decreed 
because  Benton  laid  off  lots,  in  which  he  directed  the  coroner 
to  make  the  sale;  and  it  is  contended,  he  thereby  assisted  in, 
and  promoted  the  sale,  and  was  thus  guilty  of  defrauding  the 
complainant.  We  jdo  not  think  the  evidence  shows  any  such  in- 
terference, as  was  calculated  to  induce  persons  to  purchase,  or 
that  had  any  tendency  to  deceive  them  as  to  the  tide.  It  is  true, 
he  laid  off  the  tract  in  lots,  as  by  the  statute  he  had  a  right  to 
do.  But  this  did  not  indicate  that  he  had  the  legal  tide.  On 
the  contrary,  after  directing  the  coroner  how  to  sell  the  land,  he 
adds  in  the  same  memorandum  the  following  sentence,  '<If  A.  B. 
Cass  has  not  sufficient  authority  to  sell  these  lands,  I  then  forbid 
his  proceeding."  This  was  putting  purchasers  upon  their 
guard,  and  warning  them  to  look  to  the  tide  they  were  pur- 
chasing, and  so  far  from  inducing  them  to  bid,  was  calculated  to 
create  caution,  and  induce  an  examination  of  the  title.  Upon 
neither  of  the  foregoing  grounds,  therefore,  as  we  think,  has 
the  complainant  ah  equitable  right  to  this  land. 

3.  But  the  complainant  insists  that  if  Benton  had  no  t  itlc,  either 
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legal  or  equitable,  and  practiced  no  fraudy  90  as  to  authorize  a 
decree  for  the  land,  the  complainant  is  entitled  to  have  the  sat- 
isfaction which  was  entered  upon  the  execution  set  aside,  that 
he  may  proceed  at  law  to  enforce  satisfaction  of  his  judgment. 

In  the  case  of  Whkmore  vs.  ParJcs^  determined  at  the  present 
term,  it  was  decided  that  the  purchaser  at  sheriff's  sale,  could  not 
recover  back  his  purchase  money,  although  he  might  acquire 
no  title  to  the  property  purchased.  We  do  not  perceive  that  the 
fact,  that  the  plaintiff  in  the  execution  becoming  the  purchaser, 
places  him  in  any  better  situation,  in  this  respect,  than  any  oth- 
er person  would  be.  If  a  plaintiff  were  permitted  to  sell  pro- 
perty without  any  regard  to  the  title  of  the  debtor  in  the  execu- 
tion, ai^i  then  failing  to  hold  it,  he  was  allowed  to  come  into 
equity  and  set  aside  the  satisfaction,  without  showing  fraud  or 
misconduct  on  part  of  the  defendant,  the  greatest  mischief 
would  result;  such  a  practice  cannot  be  tolerated.  Upon  the 
\yhole,  the  decree  must  be  affirmed,  and  the  bill  dismissed 
with  costs. 

See  Kimbrough  vs.  Benton^  Appendix,  po$t. 
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1 .  A  deed  of  marriage  seltlement  conveying  slaves  was  required  in  1814,  by  the  laws  of 
North  Carolina,  to  be  registered  in  the  county  in  which  they  were  situated  at  the 
date  of  the  conveyance. 

2.  A  deed  of  narriage  tettlemeDt  made  alter  marriage,  based  upon  a  parol  contract 
and  made  in  contemplation  of  marriage,  cannot  be  sustained  as  against  creditors 
on  the  ground  of  the  valuable  consideration  having  intervened,  the  parol  contract 
being  void  by  the  sUtnte  of  frauds.  Rud  vi.  Livte/^Coa  3i  J.  C.  Rep.  488,  Atltcarley 
488. 

3.  The  husband  may  after  marriage  settle  his  own  property  on  his  wife  by  the  interven- 
tion of  a  trustee  if  not  indebted  at  the  time  of  making  the  settlement,  to  an  amount 
sufficient  to  have  the  effect  of  delaying  and  defeating  existing  erediton,  and  such 
aettlemeat  will  be  good  against  subsequent  creditors.  In  such  case  vag«e  and  gen- 
eral proof  a  of  prior  indebtedness  and  embarrasment  will  not  suffice.  There  must  be 
direct  and  positive  proof  of  the  existence  of  a  specific  debt.  3  J.  C.  R.  488. 

4.  Lea  died,  leaving  by  will  his  estate  to  his  wife  Mary  during  her  natural  life,  and 
at  her  death  to  his  daughter  Ann.  Ann  intermarried  with  Smith,  her  mother  Mary 
still  living  and  holding  the  estate.  Mary,  thereupon  relinquished  her  life  estate, 
upon  condition  that  the  property  should  be  settled  upon  her  daughter,  and  Smith  ac- 
cordingly executed  a  deed  convejring  the  estate  to  trustees  for  the  benefit  of  his  wife  and 
her  heirs.  Held*  that  this  estate  was  not  any  time  the  estate  of  Smith,  and  tkat  the 
deed  made  such  disposition  of  it  as  a  court  of  chancery  would  have  done  if  applied 
to,  and  more  especially  if  the  husband  was  embarrased.    5  J.  C.  R-  464, 6  J.  C.  R.22. 

This  bill  was  filed  inchanceiy  at  Sommerville,  by  Ann  Smith 
by  her  next  friend,  against  her  husband  Thomas  B.  Smith  and 
Thomas  J.  Greer,  a  judgment  creditor  of  her  said  husband, 
for  the  purpose*of  restraining  by  injunction  the  sale  of  a  slave 
which  her  bill  alledged  was  secured  to  her  and  her  children  by 
the  will  of  her  father,  and  a  deed  of  settlement  made  by  her 
husband  after  marriage. 

The  facts  of  the  case  are  detailed  in  the  opinion  of  the  court. 
It  was  tried  before  chancellor  McCambell  at  the  May  term. 
1S40,  on  bill,  answer,  replication  and  proof,  and  a  perpetual  in- 
junction awarded  to  complainant.    Greer  appealed. 

W.  H.  Humphreys^  for  complainant. 

V.  2>.  Barry  J  for  defendant  Greer. 

1.  A  settlement  after  marriage,  by  one  indebted  at  the  time, 
is  void  against  creditors,  unless  made  in  pursuance  of  previous 
articles:  and  neithet  the  recital  in  the  settlement,  nor  parol 
proof  will  suffice  to  sbo  y  the  existence  of  such  articles,  nor 
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what  they  were.  Atherly  on  Mar.  Sett.  120,  note  3:  3  Vin. 
Abr.  363,  AMhiwrton  vs.  Rooke:  12  Ves.  74  Randall  vs.  M&rgan:  3 
J.  C.  R.  491,  Reade  vs.  Litmgstan:  12  Yes.  156,  Kidney  vs. 
CStnumolen  5  Yes.  886,  Montague  vs.  L<2.  Sandwich  note:  I  Atk. 
Rep.  93,  fFdfcr  vs.  Burromi  1  Eq.  Cas.  Abr.  148: 12  Serg. 
and  Raw.  448,  Tlumpton  vs.  Dougherty:  1  Swan.  Rep.  106, 
BatterAee  vs.  Farringtoni  2  Bac.  Abr.  Fraud  C:  2  Kent  Com- 
173—1  Stoiy  Eq.  367,  S.  374,  1  Ch.  Eq.  Dig.  299—2  do. 
1217. 

2.  To  render  a  conveyance  fraudulent  within  the  statute,  the 
party  at  the  time  of  making  it,  need  not  be  indebted  to  the  ex- 
tent of  insolvency.  3  J.  C.  R.  500,  Supra:  4  do.  450  Bayard  vs. 
Hoffman:  12  Yes.  136,  Sup.  2  Eq.  Cas.  Abr.  260:  4  Cond.  E. 
C  R.  264  Richardson  vs.  SnuzUtvood:  Atherly  on  Mar.  Sett.  217. 
At  all  events  the  proof  of  solvency  is  on  complainant. 

The  proof  shews  general  reputation  of  insolvency  at  the 
time  of  marriage  and  ever  since. 

One  witness  says  he  was  "much  embarrassed."  Ed.  Smith 
says  he  believes  he  could  not  have  paid  his  debts  without  this 
property. 

GiBBS,  special  J.  delivered  the  opinion  of  the  court. 

In  this  case  it  appears  from  the  pleadings  and  evidence,  that 
Joseph  Lea  of  Chatham  county.  North  CaroUna,  on  the  25th 
August,  1804,  executed  his  last  will  and  testament,  which  was 
proven  and  registered  in  said  county,  in  February  1805,  and 
that  James  Taylor,  Joseph  Lea  and  John  Lea  his  sons,  were  ap- 
pointed executors.  The  said  will  among  other  things  pro- 
vides as  follows: 

'^I  lend  to  my  wife  Mary  during  her  life,  all  my  property  not 
specially  bequeathed,  consisting  of  six  negroes,  viz:  Ben,  Jim, 
Bob,  FHUm^  Ursula,  and  Juno,  together  with  my  stock  of 
horses,  cattle,  sheep  and  hogs,  also,  my  farming  utensils  of  every 
kind  with  all  my  household  and  kitchen  furniture  not  before 
disposed  of^  and  at  her  death,  my  will  is,  that  so  much  of  said 
property  should  be  sold  as  shall  amount  to  three  hundred  and 
fifty  dollars,  and  the  remainder  of  every  kind,  and  the  increase 
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be  divided  between   my  son  Joseph,  and  my  daughter  Anti, 
and  my  sons  John  and  Woodson,  and  the  heirs  &c." 

At  some  period  between  1816,  and  1814,  the  complain- 
ant Ann  intermarried  with  Thomas  B.  Smith,  in  Chatham 
county,  in  the  state  of  North  Carolina,  said  Smith  being  a  citi- 
zen of  Mechlenburgh  county  in  said  State.  Upon  the  22d  Janu- 
ary, 1814,  a  deed  purporting  to  be  a  marriage  settlement  was 
executed,  signed  by  the  said  husband  of  the  one  part;  and  the 
said  Joseph  Lea,  the  executor,  and  Robert  Smith  the  brother 
of  said  Thomas,  were  the  other  parties,  and  by  said  deed  were 
constituted  trustees,  to  hold  said  property  mentioned  in  said 
deed  for  the  use  and  benefit  of  the  complainant,  for  and  during 
the  joint  lives  of  her  and  her  husband,  remainder  to  be  convey- 
ed to  the  children  of  said  Ann.  This  deed  recites  that  it  was 
executed  in  performance  of  an  agreement  before  marrisige — ^that 
all  the  property  of  Ann  derived,  or  what  might  be  derived  un- 
der the  will  of  her  father  should  be  so  settled,  and  that  said 
trustees,  should  pay  over  the  hire  of  said  slaves  to  said  hus- 
band and  wife,  or  allow  them  to  take  their  labour. 

In  July  1833,  the  defendant  Thomas  J.  Greer  recovered  two 
judgments  in  the  county  court  of  Shelby,  State  of  Tennessee, 
amounting  to  about  two  hundred  and  twenty  dollars,  which 
judgments  were  aifirmed  in  the  circuit  court  of  Shelby,  and 
executions  issued,  and  the  negro  Ursula  seized  by  the  sheriff,  as 
the  property  of  said  Thomas  B.  Smith,  upon  which  the  com- 
plainant filed  her  bill,  and  obtained  an  injunction.  The  cause 
was  tried  upon  the  bill,  answers,  replication,  and  proof  in 
the  chancery  court.  A  decree  was  made  in  favour  of  complain- 
ants, the  injunction  made  perpetual,  and  an  appeal  to  this  court. 
The  counsel  for  the  defendant  has  submitted  two  propositions 
upon  which  they  insist  the  decree  of  the  court  below  should  be 
reversed,  let,  that  the  deed  of  settlement  is  not  proven  and 
registered  in  the  proper  county.  2nd,  if  proven  and  registered 
in  the  proper  county,  yet  it  cannot  be  set  up  as  a  conveyance 
for  valuable  consideration,  so  as  to  prevent  creditors  from  seizing 
the  property  in  satisfaction  of  their  debts.  As  to  the  first  ques- 
tion, the  court  are  satisfied  that  the  registration  was  propw. 
The  act  1788,;  sec.  1,  requires  marriage  settlements  to  be  pro- 
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ven  in  the  same  manner  as  other  deeds,  and  registered  in  the 
proper  county.  The  proper  county  by  former  acts  is  the 
county  where  the  property  was  at  the  date  of  the  conveyance. 
This  negro  Ursula,  it  s^pears  from  the  will,  was  one  of  the 
negroes  belonging  to  the  father  of  complainant,  and  embraced  in 
the  claim  before  referred  to,  and  was  deeded  to  the  mother  of 
complainant  for  life,  who  resided  in  Chatham  county.  The  pos- 
session, by  law,  first  vested  in  the  executors  who  also  resided  in 
that  county;  and  there  is  no  proof  that  said  negro  was  removed 
from  that  county,  until  after  the  execution  of  that  deed.  The 
second  position  assumed  by  the  defendant's  coimsel  will  be  con* 
sidered,  first,  as  to  its  validity  as  a  settlement  for  valuable  con- 
sideration— and  secondly,  as  to  its  validity  as  a  voluntary  set- 
tlement A  deed  of  marriage  settlement  cannot  be  sustained, 
as  founded  upon  a  marriage  contract  by  parol,  made  in  view 
of  an  intended  marriage,  if  such  deed  were  executed  after  the 
marriage  had  taken  e£fect,  although  the  deed  recites  such  previ- 
ous contract;  nor  could  the  court  give  effect  to  proof  of  such 
contract  unless  in  writing,  without  disregarding  the  injunctions 
of  the  statute  of  fratidi  and  perfuries'^Bnd  also  the  setded  de- 
terminations of  the  courts  in  the  cases  of  C(wns  and  wife  vs. 
Marleyf  2  Yerg.  582,  and  Potion  vs.  McClure,  M.  &  Yerg.  333, 
which  we  thijikwere  correcdy  adjudged.  The  question  then 
arises,  can  the  deed  be  sustained  against  the  present  defendants 
as  a  post-nuptial  setdement,  and,  therefore,  a  voluntary  convey- 
ance for  the  benefit  of  the  complainant  and  her  children.  The 
husband  may  after  marriage  settle  his  own  property  upon 
his  wife  by  the  intervention  of  a  trustee,  if  not  indebted  at  the 
time  of  making  the  setdement.  The  statute  of  13th  Elizabeth, 
does  not  declare  voluntary  settlements  void  against,  creditors, 
but  merely  declares  that  a  fraudulent  deed  shall  be  void  against 
them.  If  a  man  be  indebted  at  the  time  of  making  a  volun- 
tary deed  of  setdement,  it  does  not  follow  that  it  is  void  for  that 
reason  alone;  it  is  only  a  presmnption  of  fraud.  See  Lenham 
vs.  MtdlinSf  1  Atk.  15 :  HoUoway  vs.  Millard^  1  Maddox,  Ch. 
Rep.  414.  To  invalidate  a  post-nuptial  setdement,  the  hus- 
band must  not  only  be  indebted,  but  he  must  be  indebted  at  the 

time  to  an  amount  sufficient  to  have  the  efiects  of  delaying  and 
16 
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defeating  creditors.  3  Kent,  81:  Beaumont  vs.  TAarp^  1  Ves.  Sr. 
In  the  case  of  Lu$k  vs.  Wilkinson^  reported  in  5th  Yes.,  the 
husband  at  the  time  of  making  the  settlement  was  indebted  in 
two  sums  secured  by  mortgage  and  .£100  besides.  This  set- 
tlement was  attempted  to  be  impeached  by  a  subsequent 
creditor,  upon  the  ground  of  its  being  voluntary,  and,  therefore, 
void  against  creditors.  The  bill  charged  that  he  was  indebted 
to  several  persons  and  insolvent.  Lord  Alvanly  decided,  ^'that 
in  order  for  a  subsequent  creditor  to  obtain  a  reference  for  en- 
quiry into  prior  debts,  for  the  purpose  of  invalidating  a  volunta- 
ry settlement,  proof  should  be  made  of  an  antecedent  debt;"  and 
he  further  observed,  in  Stephem  vs.  AUetif  that  Lord  Kenyon 
seemed  to  think  that  without  an  antecedent  debt  proved,  there 
was  no  such  right,  and  the  creditor's  bill  was  dismissed. 
From  these  adjudications  it  is  manifest  that  any  post-nuptual 
settlement  out  of  the  husband's  estate,  upon  the  wife  is  not 
void,  against  subsequent  creditors;  but  only  such  as  was  made, 
when  the  husband  was  indebted  at  the  time  to  a  considerable 
amount,  so  as  to  raise  the  presumption  of  fraud;  and,  in  as 
much  as  the  subsequent  creditor  can  only  efiect  a  voluntary 
settlement  through  the  medium  of  debts  owing  by  the  debtor 
at  the  time  said  deed  was  made,  it  becomes  indispensible  to 
show  the  existence  of  prior  debts,  at  the  date  of  t|ie  settlement, 
to  enable  the  subsequent  creditor  to  invalidate  the  deed. 

This  leads  to  the  important  enquiry  in  this  case,  has  the  de- 
fendant proved  the  existence  of  one  prior  debt,  at  the  date  of 
dis  deed.  This  court  thinks  the  defendant  has  firiled  upon 
this  part  of  the  case.  He  has,  it  is  true,  taken  the  depositions 
of  two  witnesses  in  North  Carolina,  in  the  neighborhood  where 
the  husband  of  the  complainant  lived,  from  1810,  perhaps,  up 
to  1828;  they  say  that  their  understanding  was,  that  he  was  em- 
barrassed, and  that  he  would  have  been  unable  to  pay  his  debts 
without  the  use  of  part  or  all  of  the  property  embraced  in  the 
deed  of  settlement.  They  specify  no  particular  debt,  no  pajr- 
ticular  amount,  no  particular  person  to  whom  owing.  In  the 
answer  no  particular  indebtedness  is  charged;  all  is  left  to  rest 
upon  uncertainty  and  hearsay.  If  a  debt  or  debts  had  been 
specified,  then  the  complainant  might  have  shown,  perhaps. 
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tbat  such  dtebt  had  been  secured  by  mortgagey  as  in  the  case  of 
HoUoway  vs.  MUlard^  1  Mad.  Rep.  418,  and  a  case  in  2n  Ch. 
Ca.  90,  referred  to  in  30  vol.  Law  Lib.  191:  or  he  might  have 
shown  that  the  debts  had  been  discharged  before  the  making  of 
the  deed.     The  necessity  of  specific  proof  of  some  particular 
debt  is  increased  from  the  circumstance  of  the  great  length  of 
time  that  the  husband  lived  in  the  county  of  Meclenburg,  with- 
out any  complaint,  or  suit  by  any  of  these  ancient  creditors,  (some 
fifteen  or  twenty  years)  and  as  to  the  debt,  the  only  one  of 
which  the  court  are  furnished  with  any  specified  information, 
some  twenty  years  elapsed  after  the  making  of  the  settlement, 
before  it  seems  to  have  had  an  existence.     But  there  is  another 
important  consideration,  which  places  the  validity  of  this  set- 
tlement beyond  the  reach  of  this  defendant's  judgment,  and 
distinguishes  this  case  from  the  ordinary  cases  of  marriage  set- 
tlements, executed  after  the  marriage  has  taken  place,  and  it 
is  this,  the  property  never  was  the  property  of  the  husband, 
because  it  never  came  to  his  possession,  so  as  to  enable  him  to 
convey  any  legal  title  to  any  body,  or  to  render  it  subject  to  his 
debts.    By  the  will,  the  possession  of  the  negro  passed  to  the 
executors,  and  by  their  assent,  (if  it  was  ever  given,)  to  Mary 
Lea,  who  had  an  estate  for  life.    Consequently,  in  1814,  when 
this  deed  was  executed,  the  said  Thomas  B.  Smith  in  right  of 
his  wife,  had  no  interest  except  a  reversionary  interest  consequent 
upon  his  surviving  Mary  Lea,  an  event  which  had  not  happened 
in  1814,  and  for  aught  the  court  can  know,  from  theevidence  in  the 
cause,  has  not  yet  happened.     The  property  being  in  this  situa- 
tion, a  family  arrangement  seems  to  have  been  entered  into  that 
resulted  in  the  execution  of  this  deed.    That  the  mother  gave  up 
her  estate  for  life,  is  to  be  inferred  from  the  fact  of  the  posses- 
sion according  to  the  settlement,  having  been  delivered  and 
continued  ever   since.     The  assent  of  the  executor,  Joseph 
Lea,  is  satisfactorily  proven  by  his  having  received  and  proved 
the  deed,  being  a  party  thereto;  and  from  the  fact  of  his  giving 
up  his  undivided  interest  to  satisfy  the  provisbns  of  the  deed 
of  settlement.     And  the  said  Thomas  B.  Smith  relinquished  the 
contingent  interest  that  might  by  probability  vest  in  him  in  the 
legacy  of  his  wife  in  futurOf  as  proved  by  the  execution  of  said 
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deed.    This  arrangement  was  both  legal  and  equitable,  and  lio 
one  would  have  a  right  to  complain  of  it,  unless  it  should  be  the 
wife.     The  settlement  of  the  wife's  estate  upon  her  accords 
with  the  spirit  of  the  provisions  of  the  act  of  assembly,  N.  C  •  1785, 
and  it  is  precisely  what  a  court  of  chancery  would  have  done 
if  brought  before  it  in  any  shape,  and  more  particularly  if  the 
husband  had  been  embarrassed  in  his  circumstances*    And 
this  is  the  uniform  decision  and  practice  of  the  court,  in  cases 
where  the  husband  has  a  present  interest  in  a  legacy  in  right  of 
his  wife.    But  in  such  cases  as  the  present,  where  the  interest 
is  in  future  and  contingent  as  to  the  husband,  a  court  of  equity 
would  not  permit  the  wife  to  consent  in  court  to  a  transfer  of 
her  right  by  survivorship'to  her  reversionary  interest.    In  the 
oase  of  Pickard  vs.  Roberts^  12  Vez.  174,  where  the  wife  be- 
ing entitled  to  a  sum  of  money  upon  the  death  of  her  mother  to 
whom  the  interest  was  payable  during  life,  the  mother,  the 
daughter,  and  the  husband  petitioned  the  court  that  the  rever- 
sionaiy  interest  to  which  the  wife  would  be  entided  upon  the 
death  of  her  mother,  might  be  paid  to  her  husband,  the  mother 
having  made  a  gifl  of  her  life  interest  to  him.    But  the  vice- 
chancellor  refused  the  prayer  of  the  petition,  saying  that  his 
opinion  was,  that  a  wife  by  her  consent  could  not  part  with  that 
interest,  which  is  the  creature  of  a  court  of  equity,  the  right 
which  she  has  in  a  court  of  equity  to  claim  a  portion  by  way  of 
settlement  on  herself  and  children  out  of  that  property  which 
the  husband,  at  law,  would  take  in  her  right.     That  if  the  wife 
by  her  consent  in  court,  could  pass  a  remainder  or  reversion  in 
personal  property  to  the  husband,  she  would  not  only  part  with 
a  future  possible  equity  but  with  the  chance  of  possessing  the 
whole  property  by  surviving  her  husband.  The  wife  cannot  trans- 
fer a  reversionary  interest  by  deed  so  as  to  bar  her  right  of  sur- 
vivorship.    See  5  Mad.  Ch.  Cases  157.    In  the  case  of  Hansly 
vs.  Lea  etaly^  Mad.  C.  C.  16,'  Sir  Thomas  Plumer  adjudged 
that  a  deed  made  by  husband  and  wife,  for  valuable  consider- 
ation, of  a  reversionary  interest  in  stock,  did  not  bar  the  right  of 
the  wife  to  the  fund  by  survivorship,  and  he  says  in  delivering 
his  opinion,  that  the  husband  has  a  right  to  his  wife's  choses  in 
action,  provided  he  reduces  them  to  possession  in  his  lifetime. 
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That  a  deed  assigning  a  reversionary  interest  is  not  an  actual 
reduction  to  possession,  because  it  is  impossible  to  reduce  a  re» 
versionary  interest  to  possessicm.  In  the  case  of  Perdew  vs.  Jack- 
soHi  1  Russel's  Ch.  Cases  1,  before  the  same  judge,  the  correct* 
ness  of  the  case  of  Hously  vs.  Xea,  was  questioned,  and  the 
principle  reviewed  with  great  care,  when  he  reaffirmed  the  de- 
cision, and  his  honor  asks  this  unanswerable  question  in  de^ 
livering  his  opinion:  Can  the  husband  bar  the  right  of  the  wife 
by  survivorship  by  an  act  which  is  not  a  reduction  into  posses- 
sion, and  that  too  at  a  time  when  it  is  impossible,  from  the  re- 
versionary nature  of  the  chose  in  action  that  it  should  be  re- 
duced into  possession? 

These  cases  demonstrate  that  the  possession  never  was  and 
never  could  have  been  in  Smith,  the  husband,  and  therefore  a 
judgment  creditor  never  could  reach  it  by  execution,  and  the 
marriage  settlement,  although  post-nuptial,  would  not  be  dis- 
turbed except  in  favor  of  the  wife  after  the  death  of  her  hus- 
band, which  it  is  admitted,  has  taken  place,  and  after  the  death 
of  Mary  Lea  who  had  the  life  estate,  upon  her  own  application. 

Let  ^e  decree  be  affirmed. 


McNbil  vs.  Wtatt. 

1.  A  branch  bank  has  a  dirtiact  corporate  existence  by  which  it  may  contract  for  and 
acqaire  the  ownership  of  property. 

2.  The  branch  of  Planters  Bank  at  Lagran^  porchased  a  bill  of  Wyatt.  The  bill  was 
transmitted  to  Watson,  president  of  the  principal  bank  at  Nashville,  and  by  him  en- 
dorsed to  Merchants'  and  Traders*  Bank  at  £4ew  Orleans  for  collection.  It  was  pro- 
tested and  a  notice  of  protest  transmitted  to  Watson:  Held,  that  Watson  had  the 
same  time  to  give  notice  to  the  Branch  Bank  at  Lagrange  as  though  he  were  the  owner 
of  the  bill,  and  that  the  Branch  Bank  at  Lagrange  had  the  same  time  to  give  notice 
to  Wyatt.  and  Wyatt  to  McNeil ,  prior  endorser. 

This  action  of  assumpsit  was  instituted  in  the  circuit  court 
of  Fayette  county  by  Wyatt,  the  last  endorser  of  a  bill  of  ex- 
change against  McNeil,  a  prior  endorser.  It  was  submitted  to 
a  jury  on  the  plea  of  nonassumpsit  at  the  Januaiy  term  of  1842, 
Dunlap,  judge,  presiding.     The  jury  rendered  a  verdict  in  fa- 
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vor  of  the  plaintiff  for  the  sum  of  $2^83  76  damages.  The 
defendant  moved  the  court  for  a  new  trial.  This  motion  was 
overruled  and  judgment  rendered  on  the  verdict  for  the  plain- 
tiff. 

Defendant  appealed.    All  the  facts  are  stated  in  the  opinion 
of  the  court. 

A.  MiUer  Sf  Meigs  for  plaintiff  in  error. 

J.  J.  PottSy  for  the  defendant. 

GreeNi  J.  delivered  the  opinion  of  the  court. 

This  suit  was  brought  in  the  circuit  court  of  Fayette  county 
on  a  bill  of  exchange  drawn  by  James  Hunter  on  Lawrence 
&  Chalmers  of  New  Orleans  in  favor  of  Samuel  Hunter,  and 
endorsed  by  Samuel  Hunter,  Jno.  Hunter,  E.  W.  Tipton,  Alex- 
ander McNeil  and  (xeorge  H.  Wyatt,  and  then  negotiated  at 
the  Branch  of  the  Planters'  Bank  of  Tennessee,  at  Lagrange. 
The  biU  was  then  placed  in  the  hands  of  Matthew  Watson, 
president  of  the  principal  bank,  for  collection,  and  by  him  en- 
dorsed to  Samuel  C.  Bell,  cashier  of  the  Merchants'  and  Tra- 
ders' Bank  at  New  Orleans.  The  bill  was  presented  and  pro- 
tested for  non-payment  the  27th  of  February,  1889,  of  which 
Bell  advised  Watson,  by  letter,  immediately,  which  was  re- 
ceived by  Watson  on  the  7th  of  March.  On  the  same  day 
Watson  wrote  to  Smith,  cashier  of  the  Branch  Bank  at  La- 
grange, advising  him  of  the  protest.  This  letter  was  received 
on  the  13th  of  March:  on  the  14th  Smith  placed  notices  to  all  the 
parties  in  Gloster's  hands  to  be  served.  Gloster  served  Wyatt 
with  notice  on  the  14th,  and  McNeil  on  the  15th  of  March.  The 
notice  served  on  McNeil  was  written  and  signed  by  Smith,  cash- 
ier of  the  Branch  Bank  at  Lagrange,  and  was  not  placed  in 
Gloster's  hands  by  Wyatt,  nor  did  he  tell  Gloster  to  notify  Mc- 
Neil in  this  particular  case*— but  he  had  before  requested  Glos^ 
ter  to  notify  all  parties  to  any  paper  on  which  he  might  be  an 
endorser.  Wyatt  has  paid  the  bill  at  the  Branch  Bank  at  La- 
grange.   Upon  this  state  of  facts,  the  two  principal  questions 
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are,  first,  whether  the  Branch  Baak  at  Lagrange  was  or  could 
be  the  holder  of  this  bill — and  secondly,  if  so,  whether  it  had 
a  day  to  give  notices,  in  addition  to  the  day  allowed  by  the  par- 
ties whose  names  were  on  the  bill  as  endorsers?  1.  As  to  the 
first  question:  there  can  be  no  doubt  but  that  a  Branch  Bank 
is  the  owner  and  holder  of  bills  purchased,  and  notes  and  bills 
discounted  by  it  It  has  a  distinct  corporate  existence  by  which 
it  may  contract  for  and  acquire  the  ownership  of  property. 
The  evidence  in  this  case  is  conclusive  that  this  bill  was  pur- 
chased by  the  Branch  Bank  at  Lagrange  from  Wyatt,  and 
transmitted  to  New  Orleans  through  Matthew  Watson,  presi- 
dent of  the  principal  bank  for  collection  merely;  Watson, 
therefore,  and  the  Merchants'  and  Traders'  Bank  at  New  Or- 
leans were  only  agents  of  the  Branch  Bank  at  Lagrange,  which 
Branch  Bank  was  the  true  owner  and  holder  of  the  bUl  at  the 
time  of  its  dishonor.  This  view  of  the  case  is  supported  by  the 
case  of  Ckurch  vs.  Barlow,  9  Pick.  Rep.  647,  where  it  was  de- 
termined that  *^if  a  note  endorsed  by  the  defendants  and  the 
plainti£fs  and  discounted  at  a  bank  in  Connecticut,  was  en- 
dorsed by  the  cashier  of  a  bank  in  New  York,  where  the  maker 
lived,  and  there  a  notary  sent  a  notice  of  non-payment  to  the 
cashier  of  the  Connecticut  Bank,  who  immediately  sent  notices 
to  the  defendants  and  the  plaintiffs,  and  the  plaintiffs  paid  the 
note  at  that  bank — these  facts  showed  that  the  Connecticut 
Baok  was  the  holder  of  the  note  at  the  time  of  its  dishonor,  and 
that  the  notary  was  their  agent."  Chitty  on  Bills,  8th  ed.  app'x 
811. 

2.  It  is  next  to  be  considered  whether  the  Bank  at  Lagrange 
after  being  notified  of  the  dishonor  of  the  bill  by  its  agent, 
Watson,  was  entitled  to  a  day  to  give  notice  to  the  endorsers. 
We  think  it  was  so  entitled.  It  is  laid  down  by  Smith  on  Mer- 
cantile Lawj  p.  149,  (15  Law  Lib.  89)  that  "a  banker  presenting 
a  biU  for  his  customer,  has  the  same  time  to  give  notice  to  his 
customer,  as  if  he,  the  banker  were  the  holder  for  his  own  ben- 
efit, and  the  customer  has  the  same  time  as  if  such  had  been 
the  case,  to  transmit  the  notice  to  the  former  parties;"  so  that 
in  this  case  Watson  had  the  same  time  to  give  the  Branch  Bank 
at  Lagrange  notice  as  though  he  had  been  the  holder — ^and 
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then  the  Bank  at  Lagrange  had  the  same  time  to  give  notice  to 
Wyatt,  the  endorser.  Therefore  the  notice  to  Wyatt  was  in 
time,  and  he  was  bound  to  pay  the  bill. 

It  is  objected  that  McNeil  was  not  notified  by  Wyatt,  but  by 
the  bank.  The  court  left  it  to  the  jury,  to  say  from  the  evi- 
dence, whether  Gloster,  who  served  the  notice,  was  not  Wyatt's 
agent  as  well  as  the  agent  of  the  bank — ^and  if  he  was,  then 
the  notice  to  McNeil  on  the  16th,  one  day  after  Wyatt  re-, 
ceived  notice,  was  sufl&cient.  We  think  there  is  no  error  in 
this  direction,  and  that  the  jury  were  authorized  to  find  that  Glos- 
ter was  Wyatt's  agent.  The  fact  that  Wyatt  had  given  him  no 
directions  about  that  particular  notice  can  make  no  difference- 
He  had  received  general  instructions  to  give  notice  in  all  such 
cases.  This  would  constitute  him  an  agent  in  this  case  as  ef* 
fectually  as  though  he  had  been  instructed  as  to  this  case  par- 
ticularly.   Judgment  affirmed. 


APPENDIX. 
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KlBIBROUGH  VS.  BbNTON. 

1.  The  well  settled  rule  'm  ao  action  of  ejectment  ii,  that  the  plaintiff  must  make  out  a 
connected  legal  title,  and  ihow  he  has  an  estate  and  the  present  right  of  possession. 

3:  To  this  rale  there  is  one  exception.  A  sheriff's  deed,  sastained  bjr  judgment,  exe- 
cation»and  sale,  will  authorixe  a  verdict  against  the  execution  debtor  in  possession  at 
the  time  of  levy  and  sale;  and  this  is  grounded  upon  the  presumption,  that  the  debtor 
bad  a  legal  estate  subject  te  levy  and  sale. 

R.  C  McAlpint  for  the  plaintiff. 
W.  H.  Humphreys^  for  the  defendant 

Catbon,  J.  delivered  the  opinion  of  the  court. 

On  the  21st  January,  1828,  an  execution  at  the  instance  of  the 
lessor  was  levied  upon  the  land  as  that  of  the  defendant,  and 
on  the  20th  of  March  it  vtras  sold  and  purchased  by  the  lessor. 
At  the  time  of  the  conveyance  and  sale  Benton  was  not  in  pos- 
session of  the  land;  but  resided  in  another  county.  This  action 
was  brought  the  9th  of  May,  1832,  at  which  time  Benton  was 
in  possession.  For  the  plaintiff  was  read  a  grant  for  the  land 
to  Jesse  Steed,  and  then  the  judgment,  execution  and  sherifTs 
deed.  Here  the  plaintiff  rested  his  cause.  The  defendant 
introduced  no  evidence.  The  court  instructed  the  jury  that 
the  plaintiff  was  not  entitled  to  recover,  having  shown  no  suf- 
ficient title. 

1st.  Benton  gave  written  instruction  to  the  sheriff  to  sell  by 

lots,  and  it  is  insisted  he  is  now  estoped  to  say  he  had  no  title, 

as  he  states  he  had  title  in  the  instructions.     The  instructions 

were  given  pursuant  to  the  act  of  1799,  ch.  14,  sec.  3;  the  whole 

land  would  have  been  sold  together  had  no  directions  been 

given.    It  is  by  force  of  the  record  and  sale,  the  sheriff's  deed 
17 
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can  be  noticed  in  ejectment.    At  law  the  equitable  circum- 
stances supposed  to  exist  cannot  be  noticed. 

3d,  It  is  insisted  the  defendant  to  the  execution,  whose  land 
is  sold,  will  not  be  permitted  to  show  a  title  in  another,  that  he 
holds  as  tenant  at  will  to  the  purchaser,  and  cannot  dispute  bis 
landlord's  title.  To  sustain  this  position,  3  Cains'  Rep.  188, 
1  John.  45,  2  John.  53,  and  4  John.  233,  are  relied  upon. 

In  New  York  the  equitable  estate,  as  well  as  legal,  is  subject 
to  sale  by  execution  at  law.  The  defendant  cannot  have 
any  interest  after  the  sale,  and  hence  the  strictness  of  treating 
him  as  the  tenant  of  the  purchaser.  Just  such  tide  as  the  debt- 
or has,  the  purchaser  acquires.  With  us  these  decisions  must 
be  admitted  with  great  caution,  lest  with  the  adjudications  of  a 
sister  state,  we  adopt  her  statutes.  The  well  settled  rule  is, 
that  the  plaintiff  mustmake  out  a  connected  legal  title,  and 
show  he  has  an  estate;  and  the  then  right  of  possession  in 
himself.  To  this  rule  an  exception  was  made  by  the  old  su- 
perior court  in  1807,  in  TUlery  vs.  Wilsojij  1  Ten.  Rep.  236,  in 
case  of  the  purchaser  at  sheriff's  sale  against  the  debtor  in 
possession  at  the  time  of  the  levy  and  sale.  It  was  holden  that 
the  sheriff's  deed  sustained  by  the  record  of  recovery  would  au- 
thorize a  verdict,  and  judgment  for  the  plaintiff,  upon  the  pre- 
sumption that  the  defendant  held  a  legal  estate  subject  to  levy 
and  sale.  This  of  course  would  throw  upon  defendant  the  burthen 
of  repelling  the  presumption  and  prima  facie  evidence  of  a  right 
to  recover,  by  showing  he  had  no  estate  on  which  the  lien  of  a 
judgment  and  an  execution  could  attach.  This  case  inflicts 
no  hardship,  as  the  tide  papers  are  in  the  defendant's  possession, 
and  peculiarly  with  his  knowledge,  which  must  have  been  the 
prominent  reason  for  the  exception  to  the  general  rule  of  re- 
quiring the  plaintiff  to  show  a  connected  chain  of  title.  Fur- 
ther than  this,  the  case  of  TUlery  vs.  Wilson  has  not  gone,  and 
we  are  unwilling  to  extend  the  doctrine.  Were  we  to  do  so, 
the  purchaser  under  the  execution  could  turn  out  the  de- 
fendant holding  by  virtue  of  a  title  bond,  or  by  force  of  an  oc- 
cupant claim,  or  as  a  naked  trespasser  upon  the  land  of  another, 
when  no  interest  was  or  could  be  acquired  by  the  purchaser, 
and  when  an  entry  on  the  premises  recovered  would  be  a  tres- 
pass in  the  sheriff  executing  the  writ  of  possession.    If  no  estate 
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is  acquired  by  the  purchase,  it  is  not  possible  to  hold  that  the 
purchaser  has  a  right  to  recover  the  land. 

The  presumption  of  title  in  the  defendant  to  an  execution 
arises  because  of  his  possession  of  the  land  at  the  time  of  the 
levy  and  sale;  but  if  he  be  not  in  possession,  there  is  no  estate 
pnma/acie  for  the  judgment  and  execution  to  operate  upon. 
And  it  lies  on  the  purchaser  to  show  he  acquired  a  title  by  the 
purchase,  that  will  authorize  a  recovery  of  the  land  by  an  eject- 
ment. It  matters  not  who  is  the  defendant — ^the  plaintiff  must 
recover  by  the  strength  of  his  own  title.  This  record  shows 
the  legal  title  to  the  land  sold  outstanding  in  Jesse  Steed,  and 
that  no  interest  was  taken  by  the  purchase*  Therefore,  judg- 
ment must  be  affirmed. 


See  Kimhrmfk  vs.  BMi^w—Ante,  p,  110. 
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GnvDBNS  et  al.  vs.  Lba  et  (U. 


1.  A  note  given  npon  a  fuming  consideration  is  void  in  its  inception,  and  a  full,  adequate 
and  anembarrassed  defence  at  law  exists  against  a  recovery  on  such  a  note. 

2.  Where  a  party  has  a  foil,  adequate  and  unembarrassed  defence  at  law,  and  no  de- 
fence  was  made  at  law,  and  no  reason  given  for  a  neglect  to  make  it,  a  court  of  chan- 
ceiy  has  no  power  to  relieve. 

The  facts  of  this  case,  as 'ascertained  from  the  bill  and  an- 
swer, ore  as  follows:  Giddens  on  the  29th  day  of  October,  1840, 
made  a  bet  with  Lea  and  Calloway,  that  the  majority  of  W.  H. 
Harrison  over  M.  Van  Buren  candidates  for  the  chief  magis- 
tracy of  the  United  States,  would  not  exceed  two  tl^ousand 
votes  in  East  Tennessee.  Upon  this  wager  Giddens  with 
Cheek  as  security  executed  his  note,  payable  to  P.  Lea  for  the 
sum  of  $100,  due  one  day  after  date,  and  Calloway  and  A. 
Lea  executed  their  note  payable  to  Giddens  for  the  sum  of  $50. 
These  notes  were  deposited  inrthe  hands  of  one  Carter,  to  be 
deUvered  to  the  winning  par^.  Calloway  and  A.  Lea  won  the 
bet,  and  the  notes  were  accordingly  delivered  to  them  by  Car- 
ter. P.  Lea  having  no  agency  in  the  transaction  or  interest  in 
it,  assigned  the  note  of  Giddens  and  Cheek  to  Calloway  and 
A.  Lea,  without  recourse  on  him. 

Calloway  and  Lea  Instituted  a  suit  against  Giddens  and 
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Cheek  before  a  justice  of  the  peace  in  the  county  of  Bradley. 
The  defendants  were  duly  notified,  appeared  at  the  time  of 
trial  according  to  citation,  and  making  no  defence  a  judgment 
was  rendered  against  them  for  the  amount  of  the  note  and  in- 
terest, on  the  8th  day  of  March,  1841.  The  defendants  did  not 
stay  the  judgment  or  appeal  therefrom.  At  a  subsequent  day 
the  plaintiffs  took  out  a  fi.  fa.  against  the  defendants,  which 
was  placed  in  the  hands  of  a  constable  of  the  county,  and  le- 
vied on  the  property  of  Giddens. 

On  the  28th  April,  1841,  Giddens  and  Cheek  presented  a 
bill  to  judge  Keith,  setting  forth  the  above  facts  and  praying 
an  injunction  against  the  judgment.  An  injunction  was  order- 
ed and  the  bill  filed  in  the  chancery  court  at  Cleveland. 

The  defendants  demurred  to  the  bill,  and  the  demurrer  was 
argued  before  Ridley  chancellor,  at  the  March  term,  1841,  and 
overruled.  ,  The  defendants,  thereupon,  had  leave  to  answer,  and 
filed  a  joint  answer  admitting  the  fact  that  the  note  was  found- 
ed on  a  gaming  consideration,  and  urging  that  complainants  had 
full,  ample  and  unembarrassed  remedy  at  law,  and  had  not 
made  any  defence,  and  that  a  court  of  chancery  had  no  jurisdic- 
tion to  give  relief. 

The  case  was  heard  before  Ridley,  chancellor,  at  the  Sep- 
tember term,  1841,  and  a  decree  rendered,  ordering  a  per- 
petual injunction  against  the  judgment.  The  defendants  ap- 
pealed to  the  supreme  court. 

Coffe^y  for  complainants,  cited  2  Kent,  466:  14  Mass.  322: 
5  John.  327;  8  Wheat,  204.    . 

Gawf,  for  defendants.     1  Story  Eq.  S.   117, 106:  8  Yerger, 
238:  3  Yerger,  187:  3  John.,  Ch.  Rep.  99,  Ihmcan  vs.  lAfon. 

TuRj-BY,  J.  delivered  the  opinion  of  the  court. 

This  IS  a  bill  filed  to  enjoin  a  judgment  at  law,  obtained  by 
defendants  against  complainants,  upon  a  note  executed  by 
them,  the  consideration  of  which  was  a  wager  upon  the  result  of 
the  last  election  for  the  presidency  in  the  State  of  Tennessee; 
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this  consideration  was  both  illegal  and  immoral,  and  vitiated 
the  note  in  its  inception,  and  constituted  a  complete  and  unem- 
barrassed defence  at  law.  It  was  not  made,  and  no  reason  is 
assigned  for  the  neglect.  We  will  not  encumber  the  chancery 
court  with  the  trial  of  such  cases;  there  is  no  necessity  for  such 
jurisdiction.  If  a  party  will  neglect  to  make  the  defence  at 
law,  and  is  not  prevented  by  extraordinary  circumstances  from 
doing  so,  he  must  abide  the  consequences  as  the  result  of  his 
own  laches.     Decree  reversed  and  bill  dismissed. 


Brown  vs.  Patton  &  Jordan. 

1.  If  the  wife  abandon  tbe  hnsband  without  just  cante,  the  hosband  cannot  be  made  lia- 
ble for  aeceMariet  furnished  her  by  third  persons. 

2.  Where,  howerer,  there  was  a  proposition  made  by  the  hnsband  to  her  son-in-law, 
after  the  wife  had  abandoned  her  hnsband*  to  supply  her  with  necwsaries  in  u  par" 
tieular  wimmer,  and  she  was  attacked  with  feTer«  and  the  son-in-law  procured  the  ser- 
Tices  of  physicians:  Held,  that  he  was  bound  for  those  services,  having  expressed  a 
general  wish  that  she  should  be  supplied  with  necessaries. 

Jordan  &  Patton  instituted  an  action  of  assumpsit  in  the 
Circuit  Court  of  Roane  county,  on  the  6th  January,  •  1841, 
against  John  Brown. 

The  plaintiff  declared  for  medical  services  rendered  to  the 
wife  of  defendant  at  his  request.  The  defendant  pleaded  non- 
assumpsit,  and  the  case  was  submitted  to  a  jury  at  the  Octo- 
ber term,  1841.    £d.  Scott,  J.  presiding. 

It  appeared  in  evidence  that  the  wife  of  Brown  (the  defend- 
ant) abandoned  him  without  any  cause,  and  went  to  tlie 
house  of  one  Nicholas,  the  son-in-law  of  the  wife.  Whilst  at 
the  house  of  Nicholas,  Brown  addressed  a  letter  to  him,  in 
which,  after  stating  that  the  difficulties  in  which  she  was  in- 
volved, were  of  her  own  seeking,  he  uses  the  following  lan- 
guage— "I  wish  her  comfortably  provided  for  until  these  pain- 
ful difficulties  are  terminated;  I  expect  she  will  be  safer  and 
better  contented  with  her  daughter,  your  lady,  than  any  where 
else.    If  you  and  she  will  accept  of  it  as  a  freewill  oflfering  for 
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her  support  and  maintenance,  you  can  have  the  rents  and  pro- 
fits of  the  Point  place  the  present  year,  and  as  soon  as  Allison's 
term  expires,  and  that  of  others  who  are  on  the  place,  which 
will  be  in  June  next,  you  and  Mrs.  Brown  can  have  the  entire 
possession  of  the  place  and  all  the  household  furniture  that  is 
there,  and  aU  profits  arising  from  the  same,  to  be  surrendered 
up  at  the  termination  of  the  suit  now  pending.  Your  written 
answer  to  this  is  desired  in  ten  days,  as  it  will  afibrd  me  some 
pleasure  to  learn  that  her  friends  are  satisfied  that  she  is  not  to 
suffer  or  want  for  a  comfortable  support,  until  she  can  again 
take  her  destiny  in  her  own  hands." 

This  proposition  was  rejected. 

In  a  short  time  after  this  letter  was  written,  Mrs.  Brown 
was  attacked  with  a  malignant  fever,  which  continued  for  some 
time,  and  the  plaintiffs,  Jordan  and  Patton,  practising  physi- 
cians, were  sent  for  by  Nicholas,  who  attended  on  Mrs.  Brown 
about  sixty  days,  and  from  time  to  time  administered  to  her 
necessary  medicines.  There  was  proof  introduced  in  reference 
to  the  value  of  the  services. 

Scott,  presiding  Judge,  charged  the  juiy  "that  if  the  wife 
abandons  her  husband  without  just  cause,  such  as  fear  of  per- 
sonal violence,  the  husband  cannot  be  made  liable  for  even  ne- 
cessaries furnished  to  her.  If,  however,  the  defendant  in  this 
case  authorised  any  person  to  procure  necessaries  for  her,  and 
a  physician  was  called  to  visit  her  when  sick,  and  requiring 
medical  attention,  that  he  would  be  chargeable  with  the  value 
of  such  services  so  rendered." 

The  jury  rendered  a  verdict  for  the  plaintiffs  for  the  sum  of 
seventy  dollars.  A  motion  for  a  new.  trial  was  made,  and  be- 
ing overruled,  the  defendant  appealed  in  error. 

Chnrckwdlf  for  the  plaintiff  in  error. 

Jamegauy  for  the  defendants  in  error. 

Green,  J.  delivered  the  opinion  of  the  court. 

This  is  an  action  of  assumpsit  by  the  defendants  in  error^ 
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who  are  practising  physicians,  for  medical  services  rendered  to  the 
defendant's  wife  while  she  was  living  separate  from  him.  No  ob- 
jection is  made  to  the  charge  of  the  court,  but  it  is  insisted  the 
verdict  of  the  jury  is  against  the  evidence,  and  ought  to  have 
been  set  aside.  The  evidence  is  satisfactory  that  the  wife  of 
the  defendant  abandoned  him  without  sufficient  cause — ^but  a 
letter  of  the  defendant  to  his  wife's  son-in-law,  expressing  sym- 
pathy for  Mrs.  Brown,  and  a  desire  that  her  wants  should  be 
supplied,  and  that  she  should  have  a  comfortable  support,  was 
read  to  the  jury.  Although  the  proposition  as  to  the  manner  of 
compensating  the  son-in-law  was  not  acceded  to  by  him,  still 
the  letter  may  be  understood  as  an  understanding  to  pay  for 
necessaries.  The  sympathy  expressed  in  the  letter,  the  wish 
that  her  wants  should  be  supplied,  &c.,  evinced  a  willingness 
to  supply  those  comforts,  and  ought  not  to  be  restricted  to  a 
particular  mode  of  paying  for  them.  Let  the  judgment  be  af- 
firmed. 


Note. — See  Manby  vs.  Scott,  Smith's  Leading  cases.  Bacon,  Title  Baron  ft  Feme: 
11th  Johnson.  281:  3,  B.  &  Cress,  631 :  3  Binrh,  127:  12  Johnson,  293:  3  Pick,  289. 
See  2  Kent  Com,  4th  ed.  146. 


Adaib  vs,  Davis. 

1 .  The  act  of  1835,  ch.  17,  allows  two  days  within  which  a  parly  dissatisfied  with  the  jadgp- 
nient  of  a  justice  of  the  peace  may  appeal,  and  therefore  a  statement  in  a  petition  for 
a  certiorari  that  the  party  was  not  able  at  the  time  of  the  rendition  of  the  judgment  to 
give  secarity  for  the  appeal,  is  not  asuficient  reason  for  not  having  appealed.  The 
petitioner  sboald  have  stated  that  he  could  not  give  the  security  during  the  time  al- 
lowed by  law.    See  2  Hum.  32. 

2.  Where  a  par^  purchased  and  executed  a  note  for  the  share  of  an  heir  of  the 
real  estate  of  a  supposed  intestate,  and  after  the  execution  of  the  note,  but  before 
judgment  thereupon,  the  maker  of  the  note  ascertained  that  the  deceased  had  made 
a  will  devising  the  estate  and  defeating  the  title  of  the  payee:  Held,  that  knowing 
the  existence  of  the  will  at  the  time  of  the  rendition  of  the  judgment,  a  state- 
ment in  a  petition  for  a  certiorari  that  he  did  not  know  of  the  probate  of  the  will  at 
that  time,  is  an  insufficient  reason  for  not  having  appealed. 

This  is  an  appeal  in  error  from  the  circuit  court  of  Cocke 

county.    All  the  material  facts  are  stated  in  the  opinion  of  the 

court. 

18 
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Peckj  for  the  plaintiff  in  error. 
Hindsy  for  the  defendant  in  error. 

Green,  J.  delivered  the  opinion  of  the  court* 

In  this  case  the  petitioner  for  a  certiorari  states  that  the  pe- 
titioner had  purchased  of  Davis  one-fourth  of  the  tract  of  land 
of  which  Davis's  father  died  seized,  and  gave  his  note  for  $30, 
taking  Davis's  covenant  to  transfer  said  land  to  him.  Before 
the  said  note  was  given,  it  was  discovered  that  the  father  of  Da- 
vis had  made  a  vnlL  which  has  since  been  proved,  whereby  he 
has  devised  the  land  to  others.  On  the  same  day  the  note  was 
executed  suit  was  brought  upon  it  and  judgment  obtained. 
Petitioner  had  it  not  in  his  power  at  the  time  the  judgment  was 
obtained  to  give  security  for  the  appeal — ^thinks  that  he  could 
have  settled  it  but  for  the  interference  of  others,  and  did  not 
know  at  that  time  of  the  probate  of  the  wilL  The  cerHarari 
was  dismissed  by  the  circuit  court,  and  the  petitioner  appealed 
to  this  court.  We  think  there  is  not  sufficient  reason  given  for 
not  appealing.  If  the  petitioner  was  not  prepared  with  securi- 
ty the  day  the  judgment  was  rendered,  he  might,  for  aught  that 
appears,  have  given  it  afterwards.  The  statute  allows  two 
days  within  which  to  take  an  appeal.  The  fact  that  others  in- 
terfered to  prevent  a  settlement  constitutes  no  reason  for  not  ap- 
pealing, nor  does  the  fact  that  he  did  not  know  of  the  probate 
of  the  will.  He  knew  of  the  existence  of  the  will  and  bought 
the  land  upon  a  speculation,  relying  on  Davis's  covenant  for  his 
indemnity.  In  fact  the  statement  of  these  grounds  for  not  ap- 
pealing shows  that  the  first  ground  stated,  that  he  could  not 
give  security,  is  a  mere  pretence.  He  manifestly  did  not  wish 
to  appeal.  If  he  had  desired  to  do  so,  there  was  nothing  to 
prevent  it.    Let  the  judgment  be  affirmed. 
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Green  vs,  Shaveb. 

1.  An  atUchmeot  is  a  proceedings  to  enforce  the  appearance  of  the  debtor.  It  ii  not  a 
proceeding  in  r«m,  and  where  the  debtor  died  after  the  levy  of  an  attachment  and 
before  judgment,  no  judgment  could  be  rendered  till  hit  personal  represen^ttve  waa 
made  a  partj. 

f.  Green  levied  his  attachment  on  the  real  estate  of  Hickman,  a  non-resident.  Hick- 
man died,  and  Green  obtained  judgment  ptmdc  aceUnint  against  the  administrator; 
and  thereupon  moved  the  court  for  an  order  for  the  sale  of  the  estate  levied  on:  Held, 
that  the  land  descended  to  the  heirs  of  Hickman  at  his  death,  notwithstanding  the 
levy ;  and  that  said  heira  having  the  right  to  enforce  the  application  of  the  personal 
estate  to  the  satisfaction  of  the  judgment,  no  order  of  sale  could  be  rendered  till  thej 
were  regularly  made  parties  to  the  suit. 

Hickman,  a  resident  o(  the  State  of  Virginia,  owed  Green,  a 
resident  of  Sullivan  county,  Tennessee,  thfee  hundred  and  twen- 
ty-six dollars  and  fifty  cents.  Hickman  had  land  lying  in  Sul- 
livan county.  On  the  20th  day  of  January,  1840,  Green  ap- 
peared before  a  justice  of  the  peace  for  the  county  of  Sullivan, 
and  having  filed  an  affidavit  alledging  the  non-residence  of 
Hickman,  and  stating  the  amount  of  his  debt,  and  having  given 
a  bond  in  accordance  with  the  provisions  of  the  act  of  1794, 
ch.  1,  procured  an  attachment  against  the  estate  of  Hickman. 
This  process  came  to  the  hands  of  the  sheriff  of  Sullivan,  who 
made  return  thereupon  to  the  circuit  court,  that  no  personal  es- 
tate of  the  defendant  having  been  found  in  his  county,  he  had 
levied  it  on  a  tract  of  land,  of  822  acres,  belonging  to  defend- 
ant and  lying  in  Sullivan  county.  At  the  March  term,  1840, 
the  plaintiff  filed  his  declaration  against  Hickman.  At  the 
same  term  an  order  was  made,  that  the  proceedings,  being  a- 
gainst  a  non-resident,  should  be  stayed  eight  months,  thai  the 
defendant  **may  have  time  to  appear,  replevy  the  property  at- 
tached and  plead."     Sec.  26  of  act  of  1794,  ch.  2. 

At  the  November  term,  the  death  of  the  defendant  was  sug- 
gested. David  Shaver  administered  on  the  estate  of  the  de- 
ceased, and  on  motion  of  the  plaintiff's  attorney,  a  scire  facias 
issued  against  Shaver  as  administrator.  Shaver  was  duly  no- 
tified on  30th  January,  1841.  At  the  March  term  ensuing,  the 
plaintiff  moved  the  court  for  judgment  by  default.  This  was 
refused  by  the  court  on  the  ground  that  the  defendant  was  dead, 
and  that  the  suit  had  not  been  renewed  against  him. 
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At  a  subsequent  day  in  the  same  terni)  the  suit  was  renewed 
against  Shaver  the  administrator,  and  the  plaintiff  thereupon 
moved  the  court  for  judgment  against  Shaver.  The  record  re- 
cites, that  '/David  Shaver  being  personally  present  in  court, 
and  refusing  to  replevy  the  property  attached  in  this  case,  and 
waving  his  right  to  make  any  defence  to  the  suit,  and  it  being 
admitted  by  the  plainliflPs  counsel,  that  no  assets  of  Peter 
Hickman  have  ever  come  into  the  hands  of  said  defendant  to 
be  administered.  It  is,  therefore,  considered  by  the  court  that 
the  plaintiff  recover  from  the  defendant  the  sum  of  $318  86 
with  interest,  and  to  be  levied  of  the  goods  and  chattels, 
&c.  &c.  of  said  Peter  Hickman  deceased,  which  may  hereafter 
come  to  the  hands  of'  said  defendant  to  be  administered." 

At  the  same  term,  the  plaintiff  moved  the  court  ''to  render 
judgment  against  the  land  attached,  and  to  award  an  order  of 
sale  of  said  land  in  satisfaction  of  said  judgment."  This  the 
court  refused. 

The  case  was  brought  up  by  appeal  in  the  nature  of  a  writ 
of  error. 

Lucky ^  for  the  plaintiff. 

T.  NeUoHj  for  the  defendant. 

Green,  J.  delivered  the  opinion  of  the  court. 

On  the  20th  January,  1840,  an  attachment  issued  at  the  suit 
of  the  plaintiff.  Green,  against  Peter  Hickman,  a  resident*  of 
Virginia,  for  $326  61,  and  was  levied  on  a  tract  of  land,  belong- 
ing to  Hickman,  lying  in  Sullivan  county.  At  November  term, 
of  the  Sullivan  circuit  court,  the  death  of  Hickman  was  sug- 
gested. At  March  term,  1841,  the  plaintiff  moved  for  a  judg- 
ment by  default,  but  the  court  refused  to  render  said  judgment, 
()ccause  the  death  of  Hickman  had  been  suggested,  and  the  suit 
iiad  not  been  revived. 

David  Shaver  administered  on  the  estate  of  Hickman,  and 
a  scire  facias  having  been  served  on  him,  the  suit  was  revived. 
No  plea  was  put  in  by  the  administrator,  and  judgment   was 
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rendered  againt  him  for  $318  85,  to  be  levied  of  the  goods  of 
Hickman,  which  might,  thereafter,  come  into  the  hands  of  the 
administrator:  the  plaintiff  admitting  that  no  assets  of  the  es- 
tate of  Peter  Hickman  had  ever  come  to  said  administrator's 

hands. 

The  plaintiff  then  moved  the  court  to  render  judgment 
against  the  lands  attached,  and  to  award  an  order  of  sale  of 
said  lands,  for  the  satisfaction  of  said  judgment,  which  the 
court  refused  to  do.  It  is  now  insisted  that  the  court  below 
erred  in  refusing  to  render  judgment  against  the  land,  before 
the  suit  was  revived  a^nst  the  administrator,  and  that  it  also 
erred  in  refusing  an  order  of  sale  of  said  lands,  after  the  suit 
had  been  revived  and  the  administrator  failed  to  replevy. 

The  proceeding  by  attachment,  is  not  a  proceeding  in  rem 
as  the  counsel  for  the  plaintiff  in  error  insists  so  as  to  authorise 
a  judgment,  condemning  the  property  levied  on,  without  any 
judgment  against  the  party  indebted.  True,  the  property  is  in 
the  custody  of  the  law,  and  will  be  held  for  the  satisfaction  of 
the  debt,  if  the  party  indebted  does  not  appear  Euid  replevy. 
But  the  suit  is  against  the  debtor;  and  the  attachment  is  a 
means  adopted  for  the  security  of  the  creditor,  and  for  en- 
forcing the  appearance  of  the  debtor.  The  declaration  is  filed 
against  the  debtor,  and  judgment  must  be  rendered  against 
him,  before  the  property  can  be  condemned  to  be  sold. 

After  Hickman  died,  therefore,  there  was  no  person  against 
whom  a  judgment  could  be  rendered  until  Shaver  administer- 
ed, and  the  suit  was  revived  against  him;  and  had  a  judgment 
been  rendered,  when  there  was  no  party  before  the  court  a- 
gainst  whom  to  pronounce  it,  no  rights  could  have  been  acquir- 
ed under  it     Such  judgment  would  have  been  void. 

After  the  death  of  Hickman,  his  land  descended  to  his  heirs, 
and  the  title  to  the  tract  this  attachment  was  levied  on  vested 
in  them,  notwithstanding  the  lien  created  by  the  levy  of  the 
attachment.  No  judgment  could  be  rendered  condemning  the 
land,  imtil  the  heirs  were  before  the  court.  Notwithstanding  the 
attachment  had  been  levied  on  the  land,  they  would  have  a 
right  to  require  that  the  judgment  of  the  plaintiff  should  be 
satisfied  out  of  the  personal  estate  in  the  hands  of  the  adminis- 
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trator,  if  there  were  any;  and  having  this  right,  th/sy  must  be 
brought  regularly  before  the  court,  that  they  may  see  that  the 
personal  assets  have  been  regularly  and  fully  ^administered. 
There  was,  therefore,  no  error  in  the  court  refus(ing  to  order  a 
sale  of  the  land,  after  the  cause  was  revived  against  the  ad* 
ministrator.    Let  the  judgment  be  affirmed. 

Nc/TE — In  reference  to  the  Tien  of  attachments,  see  Cook  254:  2  Ten.  273:  2  Hnmp. 

In  reference  to  proceedings  against  hetm  for  sabjection  of  real  estate,  see  act  of  1784, 
ch.  11:  2  Hay.  299: 5  Ha  J.  152,240:  2  Yerg.  12:  4Yerg.lO:  1  Yerg.  285 : 5  Hay.  9:  4 
Yerg.218:  5  Yerg.  197:  Cook,  60:  Mar.  &  Yerg.:353. 


Wilson  vs.  Hoss. 


1.  Letters  of  administration  iiuprovidently  granted  to  a  person  not  entitled  thereto,  may 
be  recalled  by  the  county  court  upon  the  application  of  the  next  of  kin,  and  citation 
of  such  administrator. 

3.  The  appearance  of  an  administrator  improvidently  appointed,  and  the  submission  of 
the  matters  in  dispute  to  the  county  court,  is  a  wairer  of  the  necessity  of  such  cita- 
tion. 

3.  When  the  county  court  appoints  any  one  administrator,  such  appointment  is  prim* 
fhcU  evidence  of  his  being  entitled  thereto.  The  allegations  of  the  petition  for  esr. 
ti^ari,  are  no  evidence  in  fiivor  of  the  applicant*  and  none  other  being  introduced  the 
petition  should  be  dismissed. 

William  L.  Wilson  died  in  Mississippi,  and  James  Caruth- 
ers,  in  that  State,  administered  on  his  estate.  At  the  April  ses- 
sion of  the  county  court  of  Washington  county,  Landon  C. 
Hoss  obtained  letters  of  administration  upon  the  estate  of  de* 
ceased.  At  the  May  session  of  the  said  court,  David  J.  Wil- 
son presented  a  petition  to  the  county  court,  praying  that  the 
letters  granted  to  L.  C.  Hoss  be  recalled  and  himself  appointed 
instead  of  him.  This  petition  stated,  that  petitioner  was  the 
brother  of  deceased,  who  died  in  Mississippi  possessed  of  a  con- 
siderable personal  estate,  consisting  of  slaves  and  other  person- 
al property,  and  that  he  died  largely  indebted  to  petitioner. 
It  also  stated  that  a  portion  of  the  said  slaves  were  in  the  coun- 
ty of  Washington;  that  at  the  April  term  of  the  county  court, 
he  as  next  of  kin,  and  as  largest  creditor,  appUed  for  letters  of 
administration  upon  the  part  of  theb  estate  of  deceased  in  this 
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State,  that  his  application  was  refused,  and  that  said  court 
granted  the  letters  to  L.  C.  Hoss,  who  was  neither  next  of  kin 
nor  a  creditor,  and  that  said  Hoss  was  willing  to  resign,  &c.  &c. 
This  petition  was  sworn  to  by  petitioner. 

This  petition  was  resisted  on  behalf  of  Canithers,  the  ad- 
ministrator in  the  State  of  Mississippi,  and  E.  Wilson  the  wi- 
dow of  the  deceased.  Hoss  came  into  court  and  handed  to  the 
court  the  following  statement  in  writing: 

<'I  accepted  the  administration  of  the  estate  of  Wilson  upon 
a  mutual  agreement  of  the  parties,  and  am  willing  to  resign  it 
if  it  affects  the  interest  of  the  same." 

There  was  no  proof  introduced  and  the  court  dismissed  the 
petition.    The  petitioner  appealed  to  the  circuit  court. 

This  cause  came  on  to  be  heard  at  the  June  term,  1842,  of 
the  circuit  court  of  Washington ,  Lucky,  judge,  presiding. 
The  judgment  of  the  county  court  was  affirmed,  and  the  peti- 
tioner appealed  in  error  to  the  supreme  court. 

J.  A.  McKinneyj  for  petitioner. 

jR.  J.  McKinneyj  contra. 

Green,  J.  delivered  the  opinion  of  the  court. 

The  records  in  this  case  shows  the  following  state  of  facts. 
At  April  term,  1842,  administration  on  the  estate  of  Willian  L. 
Wilson  was  granted  to  Landon  C.  Hoss,  by  the  county  court  of 
Washington  county.  At  the  May  term  thereafter,  David  J. 
Wilson,  the  plaintiff  in  error,  presented  his  petition  to  said 
court,  stating  that  he  was  the  next  of  kin  to  the  deceased,  Wil- 
liam L.  Wilson;  that  said  Hoss  was  not  of  kin  to  the  deceased, 
nor  a  creditor  of  his  estate,  and  praying  that  the  letters  of  ad- 
ministration granted  to  Hoss  be  recalled,  and  that  administra- 
tion be  granted  to  the  petitioner. 

Hoss,  the  administrator,  came  into  court  and  stated  that  he 
had  accepted  the  administration  upon  a  mutual  agreement  be- 
tween the  parties,  and  that  he  was  willing  to  resign  the  office  if 
it  affected  their  interests. 
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There  was  no  evidence  offered  of  the  truth  of  the  facts  stat- 
ed in  the  petition;  and  it  does  not  appear,  otherwise  than  by 
said  petition,  that  the  plaintiff  in  error  is  next  of  kin  of  the  de- 
ceased. 

The  county  court  refused  the  application,  'and  a  bill  of  ex- 
ceptions embodying  the  above  facts  was  sealed,  and  an  appeal 
was  granted  to  the  circuit  court.  In  the  circuit  court  the 
cause  came  on  upon  the  facts  stated  in  the  bill  of  exceptions  on- 
ly, and  the  court  affirmed  the  judgment  of  the  county  court. 
From  this  judgment  an  appeal  in  error  is  prosecuted  to  this 
court 

We  do  not  doubt  but  that  letters  of  administration  improvi- 
dently  granted  to  a  person  not  entitled  thereto,  may  be  recalled 
by  the  county  court  upon  the  application  of  the  next  of  kin  and 
citation  of  such  administrator.  In  this  case  there  was  no  cita- 
tion, though  the  appearance  of  Hoss  in  court,  and  the  submis- 
sion of  the  matter  to  the  court  was  a  waiver  of  the  necessity 
therefor.  But  the  county  court  having  granted  administra- 
tion, prima  facie,  the  person  to  whom  it  was  granted  was  entitled 
thereto.  The  court  should  not  have  removed  the  administrator 
and  recalled  his  letters  without  evidence  that  he  was  not  en- 
titled to  the  administration,  and  that  the  applicant  was.  We 
do  not  think  the  petition  of  the  party  applying  was  to  be  re- 
garded as  evidence  of  the  facts  it  contained.  Its  only  office 
was  to  initiate  the  proceedings  in  court,  and  to  induce  the  issu- 
ance of  a  citation.  When  the  cause  came  on  the  facts  necessa- 
ry to  induce  the  court  to  act  should  have  been  made  appear  by 
other  proof.  None  having  been  offered,  the  court  was  right  in 
refusing  the  application;  of  course  the  judgment  of  the  circuit 
court  was  correct.    Let  the  judgment  be  affirmed. 
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A  itatemeat  in  «  petition  for  a  eertiorari  by  a  defendant,  that  he  appeared  at  the  time 
and  place  citfedi  and  that  the  officer  retarded  the  warrant  after  siin  down  on  the  day 
he  was  cited,  and  judgment  was  rendered  against  him  without  his  knowledge,  and 
that  he  was  not  informed  of  said  return  and  judgment  until  after  the  time  allowed  by 
law  for  appealing  had  expired,  is  a  sufficient  reason  for  not  having  appealed. 

Appeal  in  error  from  the  circuit  court  of  Bradley;  Keith, 
judge,  presiding. 

Gauty  for  Angelly. 

Jamaginy  for  Donoho. 

Grebn,  J,  delivered  the  opinion  of  the  court 

The  petition  for  certiorari  in  this  case  states,  that  Charles 
Donoho  sued  out  a  warrant,  from  a  justice  of  the  peace,  against 
the  petitioner,  Angelly,  which  was  served  by  James  Donoho, 
deputy  sheriff;  that  he  attended  the  place  appointed  for  trial, 
but  the  warrant  was  not  returned;  that  he  was  afterwards  no- 
tified to  attend  before  justice  Mitchell,  on  the  16th  of  October, 
and  did  attend,  remained  until  late  in  the  evening,  and  said 
deputy  sheriff  not  appearing  to  return  said  warrant,  petitioner 
went  home,  but  that,  as  he  is  informed,  said  warrant  was  re- 
turned after  sun  down  with  a  note  that  he  has  long  since  paid, 
and  that  judgment  was  rendered  against  him  on  said  unjust 
claim.  The  petitioner  further  states,  that  he  was  not  advised  of 
the  fact  that  the  judgment  had  been  rendered  against  him  until 
after  the  time  allowed  by  law  for  appealing  had  expired.  The 
circuit  court  dismissed  the  certiorari,  and  gave  judgment  a- 
gainst  the  defendant,  from  which  this  appeal  in  error  is  prose- 
cuted. 

"We  think  the  court  erred  in  dismissing  the  certiorari  in  this 
case.  The  excuse  for  not  being  present  to  appeal,  is,  we  think 
reasonable.  The  defendant  had  once  before  been  notified, 
and  the  officer  failed  to  attend.  He  had  a  right  to  think  that 
he  intended  to  pursue  the  same  course,  as  he  remained  late, 
and  the  return  was  not  made  until  after  sun  down.  This  course 
19 
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was  doubtless  taken  with  a  view  to  deceive  him,  and  prevent  his 
attendance.  It  is  true,  he  would  have  a  remedy  against  the  sheriff 
for  any  misconduct  of  his  deputy,  whereby  an  injury  has  ac- 
crued to  him.  But  why  turn  him  over  to  a  troublesome  and  ex- 
pensive action  against  the  sheriff,  and  permit  the  plaintiff  be- 
low to  reap  the  fruits  of  his  unjust  judgment,  when  the  whole 
matter  can  be  setded  by  a  trial  of  this  cause  in  the  circuit 
courU^ 

The  question  is,  has  a  reasonable  excuse  been  given  for  not 
appealing?  And  we  think  it  has.  Reverse  the  judgment  and 
remand  the  cause  to  the  circuit  court  of  Bradley  county. 


MoBOAN,  adm^r.  vs.  McCarty,  adnCr. 

1.  The  nceiviDg  of  a  plea  or  replication  by  the  court,  cannot  be  assigned  as  error. 
The  final  action  of  the  conrt  on  snch  plea  or  replication,  only,  can  be  regarded  as 
the  determination  of  the  court  in  regard  thereto. 

2.  Where  a  plea  in  abatement  was  filed  and  a  replication  thereto  received  by  the  court  af- 
ter demirrrcr  filed  to  the  plea  and  OTernrled,  and  no  subsequent  action  had  on  it :  Held, 
that  the  filing  of  a  plea  to  the  merits,  was  a  waiver  of  the  plea  in  abatement. 

3.  Where  there  is  evidence  to  snstam  a  verdict  in  a  civil  action,  and  the  presiding  judge 
refuses  to  disturb  it,  the  revising  court  will  not  grant  a  new  trial. 

This  action  of  detinue  was  tried  before  judge  Keith  and  a 
jury  of  Bradley  county,  at  the  August  term,  1841,  on  the  plea 
of  not  guilty,  and  the  statute  of  limitations.  A  verdict  and 
judgment  were  rendered  for  the  plaintiff  McCarty,  from  which 
an  appeal  in  error  was  prosecuted  by  Morgan. 

Jamaginj  for  Moigan* 

Vandyke^  for  McCarty- 


Reesb,  J.  delivered  the  opinion  of  the  court. 

The  defendant  in  error  brought  this  action  of  detinue,  to  re* 
cover  certain  slaves,  in  the  circuit  court  for  Bradley  county 
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against  the  intestate  of  plaintiff  in  error.  The  latter  pleaded  in 
abatement  the  commencement  and  pending  of  another  suit  by 
the  defendant  in  error  against  her  for  the  same  cause,  in  the  cir- 
cuit court  of  McMinn  county.  The  defendant  in  error  demur- 
red to  the  plea  in  abatement  This  demurrer  was  on  argument 
overruled;  and  thereupon,  on  application  and  affidavit  of  defend- 
ant in  error  leave  was  given  to  him  to  file  a  replication  to  said 
plea,  stating  that  since  the  plea  was  filed  he  had  dismissed  his 
suit  in  the  circuit  court  of  McMinn  county.  The  intestate  of 
the  plaintiff  in  error,  objected  to  the  reception  of  the  replication 
by  the  court,  but  it  was  received  by  the  court  and  ordered  to  be 
filed.  The  plaintiff's  intestate,  took  no  further  notice  of  the  re- 
plication, no  demurrer  was  filed  to  it,  nor  was  issue  taken  there- 
on, nor  was  there  any  further  order  of  the  court  on  said  proceed- 
ings in  abatement.  Said  replication  was  neither  sustained  nor 
overruled.  There  was  no  judgment  of  respandecU  ouster.  But 
the  intestate  of  the  plaintiff  in  error  in  this  state  of  things  did 
plead  over  to  the  action,  "not  guilty  of  the  alledged  detainer," 
and  the  statute  of  limitations,  upon  which  issue  was  taken  and 
the  cause  tried  upon  its  merits,  and  a  verdict  and  judgment  ren- 
dered for  the  plaintiff  below,  the  defendant  here. 

It  is  not  necessary  here  to  determine  whether  the  replication 
to  the  plea  in  abatement,  which  the  circuit  court  permitted  to  be 
filed,  ought  to  have  been  overruled  or  sustained  if  it  had  been 
demurred  to.  There  is  some  conflict  in  the  authorities  on  the 
subject;  and  that  conflict  made  the  reception  of  the  replication  for 
the  present  not  improper  in  order  to  a  more  solenm  discussion 
of  the  law  arising  thereon  upon  demurrer,  if  the  opposing  party 
should  choose  to  demur.  A  court  in  permitting  a  plea  or  repli- 
cation to  be  filed,  does  not  pledge  itself  to  the  ultimate  main- 
tenance of  such  plea  or  replication;  and  the  final  action  of  the 
court  on  such  plea  or  replication,  and  not  the  permission  given 
to  file  it,  must  constitute  in  the  court  above  the  ground  upon 
which  the  assignment  of  error  must  be  placed.  Here  the  party 
pleaded  over  to  the  action  voluntarily;  for  the  reception  of  the 
replication  was  no  legal  compulsion  to  plead  over.  There  be- 
ing no  judgment  of  respondeat  ouster ^  there  could  be  no  such 
legal  compulsion.     And,  therefore,  the  whole  proceeding  in 
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abatement  was  voluntarily  waived,  and  whatever  error  may 
have  intervened  in  such  proceedings,  it  cannot  be  here  assigned 
for  the  reversal  of  a  judgment  rendered  in  a  case  where  the 
parties  abandoning  their  controversy  about  the  writ  without  any 
final  judgment  of  the  court  thereon,  choose,  themselves,  to 
place  the  controversy  between  them  upon  the  action  itself. 

The  facts  shown  in  the  record  with  a  view  to  a  new  trial  ta- 
ken all  together,  do  not  make  out  a  case  which  calls  upon  this 
court  to  interfere. 

There  was  evidence  to  sustain  the  verdict;  it  was  sustained 
by  the  judge  presiding,  and  we  will  not  disturb  it.  Affirm  the 
judgment. 


Moss  and  JiiCKsoN  vs.  Collins. 

1.  A  statement  io  a  petition  for  writs  of  certiorari  and  supercedeas^  that  the  plaintifls 
were  absent  from  the  place  of  trial,  and  did  not  know  within  the  time  allowed  bj  law 
for  appealing,  that  a  set  off  had  been  pleaded  and  sustained,  is  insufficient  excuse 
for  not  having  appealed. 

2.  The  fact,  that  the  set  off  had  been  pleaded  to  an  account  which  had  been  verified  by 
the  oath  of  plaintiffs,  and  authenticated  according  to  the  provisions  of  the  act  of  1 819, 
ch.  25,  sec.  1,  and  sent  to  another  county,  presents  no  reason  for  taking  this  case  out 
of  the  above  rule. 

Moss  &  Jackson  stated  in  a  petition  for  a  writ  of  certiorari^ 
that  they,  merchants  and  partners  in  the  county  of  McMinn, 
sold  and  delivered  coffee  to  Collins,  a  resident  of  Rhea  county, 
of  the 'value  of  S32.  That  said  sum  being  due,  they  verified 
the  said  account  by  affidavit  and  had  it  authenticated  according 
totheactof  1819,  ch.26,  sec.  1,  and  sent  it  to  their  agent  Bean, 
a  constable  in  the  county  of  Rhea  for  suit.  That  Bean  institut- 
ed suit  by  warrant  against  Collins  before  Waterhouse,  a  justice 
of  the  peace  for  Rhea  county;  that  on  the  10th  day  of  April, 
1841,  the  suit  was  tried;  that  defendant  brought  forward  as  a 
set  off"  against  plaintiffs  an  account  for  fifty  gallons  of  whisky 
sold  and  delivered  to  plaintiffs,  at  fifty  cents  per  gallon;  that 
this  account  was  a  false  account,  but  that  it  was  allowed  by  the 
justice,  and  a  judgment  rendered  in  favor  of  the  plaintiffe  for  the 
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sum  of  $4  10  only;  that  the  constable  did  not  appeal  for  them,  and 
they  were  not  informed  of  the  allowance  of  this  false  and  fraud- 
ulent account  as  a  set  off  until  the  two  days  allowed  by  law  for 
appealing  had  expired. 

Upon  these  statements,  Keith,  judge  of  the  third  circuit,  or- 
dered the  issuance  of  the  writ  petitioned  for,  and  the  case  was 
accordingly  certified  to  the  circuit  court  for  Rhea  county. 

At  the  July  term,  1841,  a  motion  was  made  by  the  counsel 
of  defendant  to  dismiss  the  petition.  This  motion  prevailed, 
and  the  petition  was  dismissed.     The  plaintiff  appealed. 

Jamaginj  for  petitioners. 
VanDyJce,  for  defendant. 


Reese,  J.  delivered  the  opinion  of  the  court. 

Moss  and  Jackson  verified  their  account  by  oath,  and  an- 
nexing the  authentications  required  by  the  act  of  assembly,  trans- 
mitted it  to  another  county;  suit  was  brought  thereon  before  a 
justice,  and  the  defendant,  on  trial,  claimed  and  obtained  a  set 
off,  and  judgment  was  given  against  them.  They  presented 
a  petition  for  a  certiorari^  showing  that  the  set  off  was  impro- 
perly allowed,  and  stating  their  absence  from  the  place  of  trial, 
and  want  of  knowledge  that  the  set  off  had  been  allowed,  as 
the  reasons  for  not  appealing.  In  the  circuit  court  the  writ  was 
dismissed.  In  the  case  of  Por^  vs.  WhecUon^  5  Yerg.  108,  it  was 
held  that  the  statement  of  a  plaintiff,  that  he  had  no  notice  of 
the  time  and  place  of  trial,  and  that  he  did  not  know  of  the 
cross  claim  set  up  by  the  defendant,  was  insufficient  as  a  rea- 
son for  not  appealing.  These  and  like  cases  determined  by 
this  court  must  govern  the  present.  It  is  said,  a  different  rule 
ought  to  prevail  in  cases  of  accounts  verified  according  to  act 
of  assembly.  We  are  at  a  loss  to  see  wherefore;  the  account 
thus  verified,  like  a  bill  single,  will  be  taken  as  true,  unless  de- 
nied on  oath  by  the  other  party.  But  they  may  each  be  denied 
on  oath  by  the  defendant,  and  if  that  be  not  done,  they  are 
each  subject  to  be  resisted  by  various  defences  such  as  payment. 
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set  off,  &c.  The  chamctcr  of  the  testimony,  as  being  more  or 
less  conclusive,  upon  which  the  plaintiff  relies  for  recovery, 
cannot  change  the  legal  consequences  of  his  neglect  to  attend 
to  his  suit  by  himself  or  his  agent.  The  writ  was  properly  dis- 
missed in  this  case,  and  we  aflirm  the  judgment. 


Whitesides  vs.  Lafferty. 

Whitetidea  &  L&ffertj  were  partners.  A  bill  was  filed  for  en  account.  This  was  or- 
dered, and  Lafferty  appointed  receiver.  Lafferty  used  the  money  collected,  in 
trade,  and  made  a  profit  thereon  -.  Held,  that  Whitesides  was  not  entitled  to  a  share  of 
such  profits,  Lafferty  holding  the  money,  not  as  partner,  but  as  receiver. 

This  is  a  supplemental  bill  filed  at  Tazewell,  in  June  1838, 
by  Whitesides  against  Lafferty,  for  an  account .  The  cause 
was  heard  at  the  December  term,  1840,  on  bill,  answer  and  re- 
plication, before  chancellor  Williams. 

The  bill  was  dismissed,  and  complainant  appealed.  All  the 
material  allegations  of  bill  and  answer  axe  found  in  the  opinion 
of  the  court 

J.  A*  McKinneyj  for  the  complainant 

jR.  X  McKiamey^  for  the  defendant 

TuRLET,  J.  delivered  the  opinion  of  the  court 

Complainant  and  defendant  were  partners  in  trade,  and  a  bill 
had  been  filed  by  complainant  for  a  settlement  of  the  partner- 
ship transactions.  Pending  the  proceedings  the  defendant  was 
appointed  receiver,  and  gave  bond  and  security  for  a  faithful  per- 
formance of  his  duties  as  such;  with  a  portion  of  the  money  in 
his  hands  as  receiver,  between  two  terms  of  the  court,  he  pur- 
chased a  drove  of  hogs,  made  them  into  bacon,  which  he  sold 
at  a  considerable  profit,  and  this  bill  is  filed  for  a  division  of 
those  profits,  upon  the  allegation,  that  they  were  made  out  of 
partnership  effects,  and  in  equity  and  good  conscience,  should 
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belong  equally  to  the  partners.  The  answer  of  defendant  ad- 
mits the  speculation,  but  not  the  amount  charged;  but  says  that 
the  greater  part  of  the  money  used  was  his  own  share  of  the 
amount  on  hand,  and  that  the  whole  was  returned  within  a  short 
period  after  it  was  used,  with  six  per  cent,  interest  thereon,  and 
denies  the  complainant's  right  to  a  division  of  the  profits  of  the 
speculation.  There  is  no  pietence  for  saying  that  the  com- 
plainant is  entitled  to  this  division,  upon  the  ground  that  it  was 
a  partnership  transaction;  the  relation  of  partners  did  not  exist 
between  the  parties  at  the  time;  it  had  been  dissolved,  and  de- 
fendant held  the  moneys  not  as  partner,  but  as  receiver.  We 
know  of  no  principle  which  creates  such  a  relation  between  a 
receiver  and  a  party  to  a  suit,  as  makes  him  liable  for  profits 
made  by  an  use  of  the  money  during  the  continuance  of  his  re- 
ceivership; he  is  an  officer  appointed  by  the  court,  responsible 
to  the  court  for  the  discharge  of  his  duties,  and  personally  lia- 
ble for  any  loss  of  the  fund  in  his  hands*  There  is  no  similan- 
ty  between  his  case  and  that  of  a  guardian,  who  is  prohibited 
by  law,  as  a  matter  of  public  policy,  from  speculating  on  the 
estate  of  his  ward. 

The  decree  of  the  chancellor,  dismissing  the  bill,  will  there- 
fore  be  affinned. 


Johnson  m.  Billingslby. 

1.  Co  yroimdi  of  pabltc  poUcj  the  proceediogt  of  jiuticei  of  lh«  peaee  must  b«  saitaiiiF 
ed,  and  objectioat  to  alledged  defective  eotries  of  them  overruled  if  pontble. 

2.  Aod,  therefore,  where  the  justicet  docket  book  was  ruled  off  nearly  in  accordance- 
with  the  form  prcMribed  io  the  17th  tectioa  of  the  act  of  1835,  ch.  17,  (N.  ft  C.  49fi,) 
and  the  date  of  the  retom  of  a  warrant  ioone  column,  the  statement  of  the  cause  bj 
the  names  of  the  parties  in  a  second,  the  amount  of  the  judgment  in  fibres  (and 
that  too  according  to  the  form  prescribed)  in  a  third,  and  the  word  confessed, 
Ac.  in  a  fourth :  Held,  that  although  the  directory  maDdatee  of  tins  itatute  were  aoC 
entirely  and  completely  carried  out  by  the  prefixing  of  a  caption  to  the  docket  book, 
yet  such  judgment  was  not  void  for  uncertainty,  when  attacked  by  a  third  person. 

Johnson  brought  an  action  of  trover  against  Billingsley  in  the 
circuit  court  of  Bledsoe  county,  for  nineteen  head  of  hogs.    It 
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was  tried  at  the  November  term.  1841,  before  judge  Keith,  on 
the  plea  of  not  guilty. 

It  appeared  that  Bridgman  had  recovered  a  judgment  against 
Mooneyham  for  the  sum  of  $43  16  on  the  18th  October,  1839, 
before  Kirkland,  a  justice  of  the  peace  of  Bledsoe  county.  Fi. 
fa.  issued  on  the  10th  April,  1840.  It  was  placed  in  the  hands 
of  plaintiff  Johnson,  who  levied  it  on  nine  head  of  hogs  in  the 
possession  of  and  belonging  to  Mooneyham.  Johnson  drove 
the  hogs  to  his  house  and  confined  them.  They  were  after- 
wards found  in  the  possession  of  Billingsley.  Johnson  de- 
manded them,  and  Billingsley  refused  to  deliver,  and  by  me- 
naces prevented  the  plaintiff  from  getting  them. 

On  the  trial,  the  plaintiff  produced  and  ofiered  as  evidence 
the  docket  book  of  justice  Kirkland,  which  was  without  caption, 
ruled  in  the  form  following,  and  various  other  causes  stated  on 
the  same  page  and  containing  the  following  memoranda. 


October  18, 
No.  TBS. 


B.  F.  Bridgmas, 
ThcMPM  Moonejham, 


43  15 
43  15 


Relumed  Sib 
May,  1840. 
Gr.  $8Sa| 


Cooraaied. 


A.  Ift.  iMved  %0 

the  nit'ff.  10th 

AprtlV  1840. 


The  plaintiff  then  introduced  Kirkland,  who  proved  that  the 
book  introduced  was  his  docket  of  cases  tried  and  determined. 
That  MocHieyham  had  confessed  a  judgment  before  him,  and 
that  he  had  thereupon  ordered  the  above  memoranda  to  be  en- 
tered on  his  docket  book,  which  was  accordingly  done  in  his 
presence.  The  plantiff  then  produced  the  ^.  fa.  which  was 
issued  on  said  judgment,  and  ro^d  it  to  the  jury. 

Keith,  judge,  presiding,  charged  the  jury,  that  tlie  record  and 
proceeding  of  justice  Kirkland  were  informal  and  irregular,  but 
were  not  void.  That  strangers  and  third  persons  could  not 
take  advantage  of  errors  in  judicial  proceedings,  when  the  party 
in  interest  had  acquiesced  in  them,  unless  they  were  absolutely 
void,  which  was  not  the  case  in  these. 

The  jury  rendered  a  verdict  for  the  plaintiff  for  the  sum  of 
thirty  dollars,  and  a  motion  for  a  new  trial  having  been  made 
and  overruled,  and  judgment  rendered  on  the  verdict,  the  de- 
fendant appealed  in  error. 

BrazeaUy  for  the  plaintiff  in  error. 


Jamagiiij  for  the  defendant  in  error. 


JULY  TERM,  1842.  163 

[Johmon  vs.  BtUlagaly  ] 

Reese,  J.  delivered  the  opinion  of  the  court. 

The  only  question  in  this  case  is,  whether  a  judgment  render- 
ed by  a  justice,  and  placed  on  his  docket  book,  is  so  defective 
in  substance  as  to  be  void.  The  columns  of  his  docket  book 
are  ruled  off  pretty  much  according  to  the  form  given  in  the 
statute.  He  gives  the  date  of  the  return  in  one  column,  the 
statement  of  the  cause  by  the  names  of  the  parties  inr  anoth- 
er, the  amount  of  the  judgment  in  cubic  figures  (that,  too,  ac- 
cording to  the  statutory  form)  in  a  third,  in  a  fourth  the  word 
confessed,  &c.  But  a  caption  to  the  columns  of  his  docket 
seems  to  be  wanting.  That  docket  contained  many  cases.  Shall 
all  these  cases  go  for  nothing?  The  caption  may  have  been 
lost;  but  if  not,  the  coincidence  of  the  columnar  arrangement 
with  the  statutory  form^  makes  these  vezy  columns,  the  very 
ruling  off  according  to  law,  legally  significant,  and  supplies 
much  that,  under  a  different  system,  might  require  expression 
in  words.  Besides,  this  judgment  is  attacked,  not  by  any  party 
to  it,  but  by  a  third  person.  Our  courts  have  always  anxiously 
sought  to  support  the  proceedings  of  justices,  a  class  of  officers, 
who  from  patriotism  and  public  spirit  merely  take  upon  them- 
selves functions  to  the  performance  of  which,  in  many  instan- 
ces, they  bring  good  purposes  and  right  intentions,  rather  than 
skill  and  knowledge.  On  grounds  of  public  policy,  of  necessi- 
ty almost,  their  proceedings  must  be  upheld  whenever  possible. 
We  affirm  the  judgment. 

20 
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Gasaway  vs.  Smith. 

1.  The  act  of  T819,  ch.  43,  sec.  1.  gives  to  the  plaintiff  aod  defendant  each  a  right  (a 
change  the  venae  once  only. 

3.  Where  Che  circoit  covrC  on  motion  for  a  change  of  venae  based  upon  the  affidavit  of 
the  plaintiff  and  three  other  persons overniled  such  motion:  Held,  that  the  circuit 
court  having  discretion  vested  in  it  hj  the  terms  of  the  act  of  1825,  ch.  78,  sec.  1,  to 
determine  whether  "the  cause"  assigned  *«i8good**  or  "the  troth  thereof  evident  and 
credibly  supported**  the  supreme  court  will  not  supervise  the  exercise  of  such  dis- 
cretion. 

This  action  on  the  case  was  instituted  in  the  circuit  court  of 
Bradley  county  by  Gasaway  against  Smith,  on  the  30th  day  of 
August,  1839.  The  declaration  sets  forth  as  ground  of  action 
a  malicious  prosecution  of  the  plaintiff  by  the  defendant  for 
larceny.  The  defendant  pleaded  not  guilty  and  issue  was  joined 
thereupon.  At  the  December  term,  1840,  an  appUcation  was 
made  by  the  defendant  to  change  the  venue.  With  this  view 
the  defendant  filed  his  affidavit,  in  which  he  stated  that  owing  • 
to  the  contrivance  of  the  plaintiff,  or  from  some  other  cause,  the 
people  of  Bradley  county  had  become  so  prejudiced  against 
him  that  he  could  not  get  justice  done  him.  He  therefore  pray- 
ed that  the  case  "be  removed  from  Bradley  county." 

He  also  presented  the  affidavits  of  three  individuals  which 
set  forth  that  they  believed  the  affidavit  of  defendant  was  true. 

Thereupon  an  order  was  made  as  follows:  "it  appearing  to 
the  satisfaction  of  the  court  from  the  affidavit  of  the  defend- 
ant and  three  respectable  persons,  that  the  venue  should  be 
changed  from  the  county  of  Bradley,  it  is  ordered  that  it  be 
transferred  to  the  county  of  Polk,  and  that  the  clerk  of  the  cir- 
cuit court  of  Bradley  send  a  fxill  and  perfect  transcript  of  the 
record  to  the  clerk  of  the  circuit  court  of  Polk."  The  record 
was  accordingly  certified  and  transmitted  to  the  clerk  of  Polk 
county.  At  the  February  term  1841,  the  case  was  continued  by 
the  plaintiff.  At  the  June  term  1841,  the  cause  was  submitted  to 
ajuryof  Polk  county.  The  jury  not  being  able  to  agree,  a 
mistrial  was  entered.  At  the  February  term  1842,  the  case  was 
again  submitted  to  a  jury  and  they  not  being  able  to  agree,  a 
mistrial  was  entered  by  consent  of  parties. 

At  the  same  term,  on  a  subsequent  day,  the  plaintiff  moved 
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the  court  for  a  change  of  venue,  and  filed  his  affidavit  and  the 
affidavit  of  three  other  individuals  in  support  of  his  motion. 

His  affidavit  stated  that  the  venue  was  changed  by  the  de- 
fendant without  his  consent,  to  the  county  of  Polk;  that  he  was 
absent  at  the  time  the  venue  was  changed  to  said  county,  that 
the  defendant  resided  in  Polk  county,  near  the  seat  of  jus- 
tice and  also  the  chief  witnesses  of  the  defendant,  and  that  he 
was  well  satisfied  that  he  could  not  get  a  fair  and  impartial 
trial  of  his  case  in  that  county. 

Henry,  Towns,  and  Westfield  made  an  affidavit  in  the  fol- 
lowing words:  "We  the  undersigned,  freeholders  of  the  coim- 
ty  of  Polk,  and  not  interested  in  the  case  of  Gasaway  vs.  Smith, 
make  oath  that  from  what  we  have  heard  and  seen  amongst 
the  citizens  of  Polk  county,  that  we  believe  the  grounds 
stated  in  the  affidavit  of  Gasaway  for  a  change  of  venue  is 
true." 

The  motion  was  argued  and  after  argument  the  court  over- 
ruled the  motion.  The  ground  on  which  the  court  overruled 
the  motion  is  not  stated  in  the  record  or  bill  of  exceptions  to  the 
opinion  of  the  court  overruling  the  motion. 

The  case  was  thereupon  submitted  to  ajury ,  and  much  testimo- 
ny adduced  of  a  conflicting  character  in  reference  to  the  cow, 
which  was  the  subject  of  the  alledged  larceny.  Smith  and  Gas- 
away each  claiming  to  have  purchased  her  from  Cherokee  In- 
dians, which  it  is  not  necessary  here  to  set  forth.  The  jury  ren- 
dered a  verdict  in  favor  of  the  defendant,  and  motion  for  a 
new  trial  was  made,  which,  Keith,  the  presiding  judge,  over- 
ruled, and  rendered  judgment  thereupon.  The  plaintifi*  ap- 
pealed in  error. 

TrewkiUf  for  the  plaintiff. 

JamagiUf  for  the  defendant. 

RbeI^e,  J.  delivered  the  opinion  of  the  court 

This  is  an  action  in  the  case  for  a  malicious  prosecution  com- 
menced in  the  county  of  Bradley,  and  in  which,  on  the  applica- 


166  KNOXVILLE : 

[GasawBy««.  Bmith.j 

tion  and  affidavit  of  the  defendant,  verified  by  the  oath  of  three 
other  persons,  the  venue  was  changed  to  the  county  of  Polk. 
After  the  cause  had  been  for  some  time  depending  in  the  latter 
county,  application  was  made  by  the  plaintiff  to  change  the 
venue  from  that  county.     The  grounds  of  public  prejudice 
stated  in  his  affidavit  as  calculated  to  prevent  h.  fair  and  im- 
partial trial,  are  verified  by  the  oaths  of  three  other  persons 
who  state  themselves  to  be  disinterested,  and  to  be  freeholders 
of  Polk  county.     The  change  of  venue  asked  for  was  refused 
by  the  circuit  court,  but  whether  the  refusal  took  place  because 
of  a  supposed  defect  of  power  on  the  part  of  the  court  to  grant 
a  second  change  of  venue  in  the  same  cause,  or  because  the 
court  was  of  opinion  that  the  ground  stated  was  not  good,  or  if 
good,  that  the  truth  thereof  was  not  evident  and  creditably  sup- 
ported, we  are  unable  to  learn  from  the  bill  of  exceptions, 
which  states  only  that  the  application  was  refused.    It  is  ar- 
gued, however,  that  the  couiiJ;  had  no  power,  although  satisfied 
of  the  truth  and  sufficiency  of  the  grounds  stated  in  the  appli- 
cation to  grant  a  second  change  of  venue.     The  act  of  1819, 
ch.  43,  provides  *'that  in  all  criminal  cases,  the  defendant  or  de- 
fendants shall  be  entitled  to  only  one  change  of  venue,  and 
that  in  all  civil  causes  neittier  party  shall  be  entided  to  change 
the  venue,  but  once  only."     The  clause,  "neither  party  shall  be 
entitled  to  change  the  venue  but  once  only,"  has  been  made 
the  theme  of  verbal  criticism  and  of  grammatical  construc- 
tion somewhat  nice,  namely,  that  the  words  "neither  party," 
as  here  used,  have  a  collective  sense,  and  that  the  negation  of 
more  than  one  trial  is  predicable  of  the  plaintiff  and  defendant 
conjointly,  the  clause  in  meaning  being  equivalent  to  the  pro- 
vision that  in  no  civil  cause  shall  more  than  one  change  of  ve- 
nue be  allowed.     If  such  had  been  the  purpose  of  the  legisla- 
ture it  could  have  been  easily  and  distinctly  expressed.    We 
take  the  sense  to  be,  that  in  a  criminal  case  the  defendant  can 
claim  but  one  change  of  venue,  and  the  defendant  in  a  civil 
case  can  claim  no  more,  and  tlie  rights  of  the  plaintiff  are  no 
greater;  he  can  claim  no  more;  a  conjoint  right  of  change  of 
venue,  limited  to  one  instance,  it  would  be  a  little  absurd  to 
concede  to  adversary  parties  struggling  with  each  other  on 
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that  very  subject.  But  it  does  not  appear  that  the  circuit  court 
so  thought  or  so  ruled.  The  act  of  1825.  sec.  78,  provides  that 
of  the  ^'cause  or  causes  for  change  of  venue,  made  and  sup- 
ported as  aforesaid,  the  judge  presiding  on  the  cause  shaRcotir 
sideTf  and  if  in  his  opinion  the  cause^b  good,  and  the  truth  there- 
of evident  and  credibly  supported,  he  may*  and  aball  allow  the 
change  praved  for."  How  shall  we  say,  in  such  a  case^  that 
the  circuit  court  when  comidering  of  this  application,  erred  in 
believing  the  cause  assigned  not  to  be  good,  or  the  truth  evi- 
dent, and  credibly  supported.  There  certainty  are  many 
things  which  the  discretion  of  the  circuit  court  must  determine 
and  which  may  be  safely  lefl  to  be  determined  by  it;  there  are 
many  things  done  and  transacted  there,  as  to  which,  from  their 
very  nature,  the  supervision  of  this  court  would  be  difficult  and 
could  not  be  made  effective.  This  we  think  is  one  of  them. 
Let  the  judgment  be  affirmed. 


Habvet  vs.  Jones. 

1 .  Persons  who  have  improved  rtiGant  land  io  the  Oeoee  District,  without  residing^  on 
it,  are  entitled  to  compensation  from  an  enterer  by  virtue  of  the  10th  section  of  the 
act  of  1837-8,  ch.  2,  although  such  persons  be  not  occupants  of  the  premises  under 
the  statute)  and  may  have  secured  an  occupant  claim. 

2.  The  cases  of  Ellidge  ««.  Todd,  1  Humph.  43,  and  Bennett  vt.  Baker,  1  Humph. 
Rep.  399,  cited  and  approved. 

Jeremiah  Jones  resided  at  the  passage  of  the  act  of  1837-8, 
ch.  2,  on  the  southeast  quarter  of  section  9,  range  2,  town* 
ship  If  in  the  Ocoee  district.  He  had  made  improvements  on 
this  quarter  section,  and  after  the  opening  of  the  office  for  the 
reception  of  entries,  he  entered  it  by  virtue  of  the  fifth  section 
of  the  act.  He  had  also  made,  prior  to  the  passage  of  the  act, 
improvements  of  a  valuable  character  on  the  quarter  section 
adjoining  the  one  on  which  he  resided. 

Lemuel  Harvey  entered  the  quarter  section  of  land  on  which 
Jones  had  made  the  improvements,  and  on  which  Jones  did 
not  reside,  and  obtained  a  grant  therefor  from  the  State.    Jones 
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applied  to  Luke  Lea,  by  letter,  to  appoint^  in  accordance  with 
tlic  provisions  of  the  sixth  section  of  the  act  of  1837-5,  two  dis- 
interested persons  to  value  improvements  which  he  had  placed 
on  the  quarter  section  entered  by  Harvey,  he  and  Harvey  not 
being  able  to  agiee  in  reference  to  the  value  tliercof. 

Lea  appointed  Lyon  and  Everett  to  ascertam  the  value  of 
the  improvements  of  Jones.  They  investigated  the  matter 
and  awarded  to  Jones  the  sum  of  $405. 

Harvey  not  having  prayed  an  appeal,  as  provided  by  stat- 
ute in  such  cases,  at  a  subsequent  period  presented  his  petition 
of  certiorari  to  Judge  Scott  for  a  writ  of  certiorari j  charging  fi-aud 
and  injustice  in  the  award,  and  that  he  was  not  apprized  of  the 
award  having  been  rendered  in  time  to  take  his  appeaL  This 
writ  was  ordered,  was  issued  by  the  clerk  of  the  circuit  court 
of  Hamilton  countjr,  and  the  proceedings  of  the  commissioners 
certified  to  the  circuit  court. 

A  motion  was  made  to  dismiss  the  petition.  This  was  over- 
ruled and  the  cause  was  submitted  to  a  jury  of  Hamilton  coun- 
ty, Keith,  judge,  presiding,  on  the  facts.  His  honor  charged 
the  jury  that  Jones  was  entitled  to  the  value  of  such  improve- 
ments as  he  put  up  on  the  quarter  section  granted  to  Harvey, 
though  he  may  not  have  resided  thereupon  and  may  have  en- 
tered another  quarter  section,  by  virtue  of  an  occupant  claim. 

The  jury  returned  a  verdict  in  favor  of  Jones,  the  petitioner, 
for  the  sum  of  $340.  A  motion  was  made  for  a  new  trial  on 
the  general  merits  of  the  case,  as  also  upon  grounds  stated  in 
aifidavits  impeaching  the  mode  practised  by  the  jury  in  ascer- 
taining the  amount  of  the  verdict  returned.  This  motion  was 
overruled,  igid  judgment  rendered  on  the  verdict.  Harvey  ap- 
pealed in  error. 

Braaeale^  for  Harvey. 
Janta^»,  for  Jones. 

TuELBY,  J.  delivered  the  opinion  of  the  court. 

Plaintiff"  in  error  entered  a  quarter  section  of  land  in  the 
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Ocoee  District,  under  the  provisions  of  the  Act  of  1837,  chap. 
2,  session  acts  6.  Upon  this  tract  of  land  some  improvements 
had  been  previously  made  by  Jeremiah  Jones,  the  defendant, 
who  claimed  compensation  therefor,  under  the  10th  section  of 
said  act.  Defendant  was  an  occupant  of  another  quarter  section 
adjoining  the  section  entered  by  plaintiff,  and  had  secured  the 
sanie  under  the  provisions  of  the  act  in  favor  of  occupant  set- 
tlers. Commissioners  were  appointed  by  the  Entry-Taker  of 
the  District,  to  assess  the  value  of  the  improvements  made  by 
the  defendant  upon  the  quarter  section  entered  by  the  plaintiff, 
who  fixed  the  amount  at  $405.  The  award  thus  made  by  the 
commissioners  under  the  act,  was  removed  upon  the  petition 
of  the  plaintiff  by  a  writ  of  certiorari  into  the  Circuit  Court  of 
Hamilton  county,  where  the  matters  in  dispute  were  submitted 
to  a  jury,  who  found  a  verdict  for  the  defendant  in  error,  for 
the  sum  of  three  hundred  and  forty  dollars,  for  which  amount 
judgment  was  rendered.  Plaintifi  in  error  moved  the  court  for 
a  new  trial,  and  based  his  application  upon  the  affidavits  of  two 
of  the  jurors,  which  states  in  substance,  that  the  jury  not  being 
able  to  agree  upon  a  particular  amount  as  the  value  of  the  im- 
provements, it  was  proposed  by  some  of  the  jurors,  that  each 
juror  should  place  the  amount  he  was  willing  to  give  upon  pa- 
per, that  the  highest  and  lowest  should  be  added  together  and 
divided  by  twelve,  that  this  was  done  and  the  result  was  the 
amount  of  the  verdict,  that  the  experiment  gave  a  much  larger 
sum  than  had  been  expected  by  the  affiants  and  some  others 
of  the  jury,  but  that  the  balance  of  the  jurors  wished  them  to 
stand  to  the  proposition,  which  they  agreed  to,  though  much 
dissatisfied  and  believing  the  amount  to  be  excessive.  The 
court  overruled  the  motion  for  a  new  trial  and  thereupon  the 
plaintiff  moved  an  arrest  of  judgment,  which  was  also  over- 
ruled and  an  appeal  in  the  nature  of  a  writ  of  error  was  there- 
upon prosecuted  to  this  court. 

Two  questions  are  made:  1st.  Ought  a  new  trial  to  have 
been  granted  on  the  affidavits  of  the  two  jurors  who  were  dis- 
satisfied with  the  verdict.  We  think  not.  This  court  has  re- 
peatedly had  occasion  to  conmient  upon  the  danger  of  setting 
aside  verdicts  upon  the  affidavits  of  jurors,  and  to  declare  that 
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it  will  be  done  only  in  extraordinary  cases,  and  then  with  great 
caution.  Upon  the  branch  of  this  subject  connected  with  this 
case,  the  court  said  in  the  case  of  Baker  vs.  Bennett  "that  a  ju-. 
ry  shall  not  agree  amongst  themselves  that  each  shall  specify 
the  Eunount  for  which  he  is  willing  to  find  a  verdict,  divide  the 
whole  by  twelve,  and  return  the  sum  thus  produced  as  the 
amount  of  their  deliberations,  because  it  is  in  the  nature  of 
gambling  for  a  verdict,  and  places  it  in  the  power  of  one  juror 
to  make  the  amoimt  unreasonably  great  or  small."  Yet  in  that 
case  a  new  trial  was  refused  because  the  court  was  of  opinion 
that  no  such  agreement  had  been  made,  the  proposition  being  to 
resort  to  this  mode  of  proceeding  with  the  view  to  ascertain 
what  the  amount  would  be,  and  then  whether  it  would  be  satis- 
factory to  the  jurors.  In  the  case  of  EUidge  vs.  Toddy  1  Hum* 
Rep.  43,  the  affidavit  of  one  of  the  jurors  declared  the  fact  that 
the  jurors  never  could  have  agreed  upon  the  verdict  retmned 
but  for  the  fact  of  having  previously  agreed  that  each  member 
of  the  jury  should  set  down  a  sum,  that  the  several  sums  should 
be  then  added  together,  the  aggregate  divided  by  twelve  and 
the  result  be  their  verdict.  This  the  court  held  to  be  within  the 
principle  laid  down  in  Baker  vs.  Bennett j  or  gambUng  for  a  ver- 
dict, and  reversed  the  judgment  and  granted  a  new  trial. 

The  result  of  these  cases  is  that  a  jury  may  make  the  experi- 
ment with  a  view  to  ascertain  what  the  amount  will  be,  and  if 
the  amount  produced  give  satisfaction,  they  may  return  it  as 
their  verdict;  but  that  they  cannot  agree  before  the  amount 
is  ascertained  that  they  will  abide  by  it,  and  if  they  do,  it 
is  an  error  for  which  a  new  trial  wiU  be  granted.  Now,  under 
which  category  does  this  case  fall?  Clearly  under  the  first. 
Thei^  was  no  agreement  that  the  amount  to  be  ascertained  in 
the  mode  prescribed  should  be  the  verdict;  on  the  contrary,  the 
affidavit  states  that  it  was  resorted  to  as  an  experiment,  and 
from  which,  of  course,  any  juror  might  and  ought  to  have  re- 
pented if  dissatisfied  therewith,  without  fear  of  being  accused 
by  his  fellow  jurors  of  having  violated  an  agreement.  We  will 
here  say  for  the  benefit  of  jurors,  that  such  agreements  are  not 
only  illegal,  but  exceedingly  dangerous  and  improper,  and  ought 
never  to  be  resorted  to. 
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2.  Ought  the  judgment  to  have  been  arrested?  We  think 
not.  It  is  argued  for  the  plaintiff  in  error,  that  inasmuch  as  the 
defendant  had,  under  the  provision  of  the  act,  secured  to  him- 
self a  quarter  section  of  land  as  an  occupant  enterer,  he  is  not 
entitled  to  remuneration  for  improvements  made  by  him  on  any 
other  unappropriated  land  in  the  district,  which  might  be  subse- 
quently entered.  This  question  depends  upon  the  provision  of 
the  statute.  The  fifth  section  provides  that  all  persons  in  the 
actual  possession  of,  and  residing  upon  any  piece  of  vacant  and 
unappropriated  land  at  the  time  of  the  passage  of  the  act,  or 
their  assignees,  shall  for  the  space  of  three  months  have  priori- 
ty of  entry  for  one  hundred  and  sixty  acres  of  land,  including 
their  dwelling  and  improvements,  provided  the  same  can  be 
done  by  beginning  at  one  comer  of  a  quarter  section  and  run- 
ning with  the  lines  thereof.  Under  this  provision  the  defendant 
entered  the  section  on  which  he  lived.  Section  sixth  provides 
that  when  any  person  has  settled  upon  vacant  land  in  the  Ocoee 
District  and  shall  have  valuable  improvements  thereon,  and 
shall  not  enter  or  transfer  the  same  as  provided  for  in  the  fifth 
section,  and  said  improvements  shall  be  entered  by  any  other 
person,  such  possession  shall  not  be  surrendered  until  the  value 
of  such  improvements  is  paid.  Under  this  section,  if  the  occu- 
pant does  not  choose  to  enter  the  land  or  to  sell  his  right  of  en- 
try, he  is  entitled  to  demand  compensation  for  his  improve- 
ments from  whoever  does,  before  he  shall  be  compelled  to  sur- 
render the  possession. 

The  tenth  section  provides  "that  when  any  valuable  im- 
provements may  be  entered,  which  do  not  under  the  provision 
of  this  act  give  a  preference  of  entry  to  the  owner  thereof,  the 
person  or  persons  so  entering  such  improvements  shall  pay  the^ 
value  thereof  to  the  persons  owning  the  same."  Under  this 
section,  persons  who  have  improved  vacant  land  without  resid- 
ing on  it,  are  entitled  to  compensation  firom  an  enterer,  although 
they  be  no  occupants  under  the  statute,  and  entitled  to  no  pre- 
ference; that  is  this  case;  improvements  were  made  by  defend- 
ant on  a  piece  pf  vacant  land  upon  which  he  did  not  reside;  it 
has  been  entered  by  the  plaintiff,  and  under  the  express  pro- 
visions of  the  statute,  he  must  pay  the  value  thereof.  The 
21 
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amount  has  been  assessed  by  the  jury,  ancj  we  see  no  legal  rea- 
son for  setting  aside  the  verdict.    Let  the  judgment  be  affirmed. 


NoE  vs.  Hoi>aBS. 


1.  On  a  contract  for  the  deliverj  of  bog^,  in  which  no  time  or  place  of  delivery  ia  ipe- 
cified,  a  demand  at  the  reiidence  of  the  payor  is  lufficient  withonl  ten  days  previous 
notice  thereof,  naderthe  provision!  of  the  act  of  1807,  ch.  95,  sec.  1. 

2.  An  offer  to  pay  in  bank  notes  is  a  good  tender,  if  not  objected  for  that  cause,  and  an 
objection  urged  on  other  and  different  grounds  is  an  implied  waiver  of  the  objection 
to  the  character  of  the  currency  offered  in  payment. 

3.  Where  a  contract  was  made  in  writing  (but  not  under  seal)  to  pay  In  dollars:  Held, 
that  the  admission  of  parole  evidence  to  prove  that  it  was  ag^ed  between  the  parties, 
that  bank  notes  should  be  receivable  in  discharge  thereof,  was  in  violation  of  the 
great  principle,  that  parole  evidence  shall  not  be  heard  to  add  to  or  vary  a  written 
contract,  and  therefore  erroneous. 

4.  To  bind  a  party  it  is  not  necessary  that  his  name  should  be  sig^ned  to  the  instrument 
in  the  usual  style.  It  is  sufficient  if  it  appear  in  the  body  of  the  instmment,  such  in- 
strument having  been  reduced  (o  writing  by  him. 

On  the  16th  July,  1836,  Joseph  Noe  bound  himself  by  writ- 
ten contract,  to  deliver  to  Eli  Hodges  one  hundred  hogs,  each 
to  weigh  two  hundred  pounds  of  pork  gross  weight,  for  the  sum 
of  $3  76  per  hundred.  The  money  was  to  be  paid  when  the 
hogs  should  be  delivered.  No  time  or  place  was  specified  in 
the  writing  at  which  the  hogs  should  be  delivered.  The  par- 
ties resided  in  the  county  of  Grainger.  It  was  agreed  at  the 
time  that  the  hogs  should  be  delivered  between  the  10th  and 
15th  days  of  the  ensuing  November  at  the  house  of  defendant 
Noe.  They  were  to  be  paid  for  in  the  common  bank  note  cur- 
rency of  the  State  of  Tennessee.  These  particulars  were, 
however,  not  inserted  in  the  contract.  Before  the  month  of  No- 
vember, pork  hogs  rose  to  five  dollars  per  hundred  weight  gross. 
At  the  agreed  time,  in  the  month  of  November,  Hodges  appli- 
ed at  the  house  of  Noe  for  the  hogs.  Noe  refused  to  deliver 
the  hogs,  unless  Hodges  would  pay  him  five  doU^trs  per  hundred. 
Hodges  refused  to  give  him  this  amount,  but  tendered  him  the 
amount  necessary  to  discharge  the  obligation  for  100  hogs  at 
$3  76,  in  Virginia,  Tennessee  or  Kentucky  bank  notes.    Noe 
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refused  to  receive  the  money  or  to  deliver  the  hogs.  He  made 
no  objection  to  the  description  of  the  currency  at  the  time  of 
the  demand. 

On  tlie  30th  December,  1836,  Hodges  instituted  an  action 
of  trespass  on  the  case  against  Noe,  in  the  circuit  court  of 
Grainger  county. 

The  plaintiff  declared,  that  on  the  16th  July,  1836,  in  con- 
sideration, that  the  plaintiff  at  the  request  of  defendant  had 
agreed  to  purchase  of  defendant  one  hundred  head  of  hogs, 
each  to  weigh  200  lbs.  gross  weight,  for  the  price  of  $3  75  per 
hundred  weight,  to  be  paid  on  delivery,  the  defendant  in 
consideration  thereof,  bsurgained  and  sold  and  agreed  to  deliv- 
er to  the  plaintiff  said  one  hundred  head  of  hogs,  of  the  weight 
aforesaid,  and  at  the  price  aforesaid,  to  be  paid  on  delivej-y  and 
that  said  delivery  was  agreed  to  be  made  at  the  residence  of 
defendant  Noe  between  the  15th  and  20th  days  of  November, 
1836,  and  that  plaintiff  was  ready  at  the  time  and  place  men- 
tioned, to  receive  said  hogs.  That  plaintiff  on  the  11th  Jxily, 
1836,  entered  into  an  agreement  with  the  defendant  as  follows, 
(here  plaintiff  set  forth  the  agreement)  and  that  plaintiff  was  al- 
ways ready  and  offered  to  do  all  things  on  his  part  required  by 
said  agreement,  and  that  on  the  —  day  of  November,  1836,  he 
attended  at  the  residence  of  Noe,  and  demanded  the  said  hogs, 
and  offered  then  and  there  to  pay  said  Noe.  for  said  hogs,  at  the 
rates,  &c.  &c. 

The  defendant  pleaded  non-assumpsit,  and  the  cause  was 
submitted  to  a  jury  at  the  April  term,  1842,  after  repeated  con- 
tinuances, upon  the  facts  and  pleadings  above  set  forth,  Robert 
M.  Anderson,  judge,  presiding. 

Hodges  introduced  pr6of  to  show,  that  the  contract  was,  that 
the  debt  contracted  on  his  part  for  the  hogs  was  to  be  discharg- 
ed in  the  common  bank  note  currency  of  the  State  of  Tennessee. 
This  was  objected  to.  The  objection  overruled  and  the  testi- 
mony submitted  to  the  jury.     The  judge  charged  the  jury: 

1.  That  evidence  was  admissible  to  show  that  bank  notes 
were  agreed  to  be  taken  in  discharge  of  the  debt  contracted, 
and  not  gold  and  silver. 

2.  That  if  bank  notes  were  tendered  and  were  not  objected 
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by  defendant  on  that  ground,  but  upon  the  ground  that  he  must 
have  a  larger  sum  than  the  amount  tendered,  it  was  a  good 

tenden 

3,  That  if  the  demand  was  made  at  the  defendant's  resi- 
dence ten  days  before  suit  was  brought,  it  would  be  sufficient. 

The  jury  rendered  a  verdict  for  the  sum  of  $330.  A  mo- 
tion for  a  new  trial  was  made  and  overruled,  and  judgment 
rendered.    The  defendant  appealed  in  error. 

J.  A.  McKinneyy  for  plaintiff  in  error. 

R.  J.  McKinneyj  for  defendant  in  error. 


TuKLBY,  J.  delivered  the  opinion  of  the  court. 

This  is  an  action  on  the  case  brought  by  defendant  in  error, 
against  the  plaintiff,  to  recover  damages  for  a  breach  of  con- 
tract. It  appears  from  the  proof  that  on  the  16th  day  of 
July,  1836,  Joseph  Noe  entered  into  a  written  contract  with 
Eli  Hodges,  in  the  words  and  figures  following,  to  wit: 

"July  16th,  1836 — Joseph  Noe,  jr.,  sells  Eli  Hodges  one 
hundred  hogs,  to  weigh  two  hundred  pounds  pork,  gross,  which 
said  Eli  Hodges  doth  agree  to  give  to  said  Noe  three  hundred 
and  seventy-five  cents  per  hundred,  pay  when  the  hogs  are 
delivered." 

The  proof  shows  that  some  time  in  the  month  of  November 
following  the  hogs  were  demanded  by  Hodges  from  Noe  at  his 
residence,  and  pay  at  $3  76  per  hundred  gross  was  tendered 
him,  in  either  Tennessee,  Virginia,  South  Carolina  or  Kentucky 
bank  notes,  as  might  suit  him,  but  he  refused  to  deliver  the 
hogs  and  take  the  money,  unless  more  was  paid  than  $3  75  per 
hundred,  but  did  not  object  to  the  character  of  the  money  ten- 
dered. Between  the  time  of  making  the  contract  and  the  de- 
mand, ihe  price  of  hogs  had  risen  from  $3  75  per  hundred,  gross, 
to  $6.  Hodges  introduced  proof  to  show,  that  by  the  terms  of 
the  contract  he  was  to  pay  Noe  in  the  common  currency  of 
Tennessee.  This  was  objected  to,  but  the  objection  was  over- 
ruled by  the  court  and  testimony  received. 
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The  jury  found  a  verdict  for  the  plaintiff  for  the  sum  of  $330, 
for  which  judgment  was  given;  and  thereupon  a  writ  of  error 
is  prosecuted  to  this  court.     Three  points  are  argued: 

1st.  Is  the  demand  of  the  hogs  at  the  house  of  defendant  in 
November,  sufficient  demand  to  charge  him  upon  a  refusal  or 
neglect  to  deliver?  We  think  it  is.  It  is  argued,  that  in  as 
much  as  neither  time  nor  place  is  specified  in  the  contract  for 
delivery,  a  demand  at  the  residence  of  the  defendant  is  not 
good  without  ten  days  previous  notice  thereof,  under  the  pro- 
visions of  the  act  of  1807,  ch.  96,  sec.  1.  Such  is  not  the  con- 
struction of  that  statute.  It  provides,  that  no  action  shall  be 
brought  upon  any  contract  for  the  payment  or  delivery  of  pro- 
perty, when  the  time  and  place  or  either  is  not  ascertained  in 
the  contract,  until  ten  days  notice  of  time  or  place,  or  both,  (as 
the  case  may  be,)  required  for  the  payment  or  delivery  of  such 
property,  and  if  no  such  notice  be  given,  the  property  shall 
be  payable  at  the  place  of  residence  of  the  payor,  where  de- 
mand must  be  made  before  action  brought.  That  is,  if  time 
and  place  are  specified,  the  contract  must  be  performed  at  the 
time  and  place;  if  time  be  specified  and  not  place,  payee  must 
give  ten  days  notice  of  the  place,  if  he  wishes  it  to  be  a  diflferent 
one  from  that  of  the  residence  of  the  payor;  if  place  is  speci- 
fied but  not  time,  he  must  give  ten  days  notice  of  the  time;  if 
neither  time  nor  place  be  specified,  he  must  give  ten  days  no- 
tice of  both;  and  if  he  does  not  do  this,  the  contract  is  payable 
at  the  place  of  residence  of  the  payor,  where  a  demand  must  be 
made  before  suit  is  brought.  The  demand  at  Noe's  house  was 
all  that  was  necessary  on  this  point  of  the  case. 

2d.  Was  the  tender  made  by  the  plaintiff  at  the  time  of  the 
demand,  good  in  law?  We  have  seen  that  it  was  Tennessee 
bank  notes,  Virginia  bank  notes.  South  Carolina  bank  notes,  or 
Kentucky  bank  notes,  at  the  election  of  the  defendant;  that  the 
character  of  the  money  was  not  objected  to,  but  the  amount. 
Indeed  the  deposition  says  he  was  willing  to  receive  the  mo- 
ney, but  demanded  more  than  S3  75  per  hundred,  which  by 
his  contract  he  had  agreed  to  take.  This  certainly  is  binding 
upon  him,  and  prevents  his  insisting  upon  trial,  that  gold  or  sil- 
ver should  have  been  tendered  in  payment. 
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It  has  always  been  held,  that  a  tender  of  bank  notes  is  good, 
if  not  objected  to;  not  because  they  may  be  as  good  as  gold  oi 
silver,  but  because  the  not  objecting  for  that  cause,  is  an  implied 
admission  of  a  willingness  to  receive  in  such  currency,  and 
this  the  more  so  if  (as  in  this  case)  the  objection  be  rested  upon 
another  and  difierent  ground* 

3d.  Was  the  parole  testimony,  showing  that  the  contract  was 
to  be  discharged  in  the  common  currency  of  Tennessee  legiti- 
mate.^ We  think  not.  The  terms  of  the  contract  were  reduced  to 
writing.  By  theseterms,  plaintiff  was  to  pay  $3  75  per  hundred 
for  the  hogs.  This  is  legal  currency,  and  not  bank  notes,  and  to 
permit  parole  testimony  to  prove  that  bank  notes  were  contracted 
for,  and  not  gold  and  silver,  would  in  our  estimation  be  a  gross 
violation  of  the  great  legal  principle,  that  parole  proof  shall  not 
be  heard  to  add  to  or  vary  a  written  contract,  with  certain  ex- 
ceptions, of  which  this  is  not  one.  We  cannot  do  so.  It  would 
be  of  very  dangerous  tendency,  perhaps  striking  a  fatal  blow  at 
the  credit  of  all  written  money  contracts  not  expressed  to  be  for 
gold  and  silver.  For  if  you  may  prove  that  bank  notes  were  con- 
tracted for,  you  may  prove  what  kind;  and  in  our  country  their 
value  is  as  variant  and  as  jQuctuating  as  can  be  conceived  of. 

But  it  is  said,  this  written  contract  is  not  signed  by  the  de- 
fendant, and  therefore  is  not  within  the  rule  of  law  referred  to. 
It  is  proven  to  be  in  his  own  hand  writing  and  his  name  is  in 
the  body  of  the  instrument.  This  has  been  held  to  be  a  sufficient 
signature  of  will,  and  will  certainly  make  a  good  contract  in 
writing  and  obligatory  upon  the  party  making  it. 

Judgment  of  the  circuit  court  reversed,  and  case  remanded 
for  a  new  trial. 
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Green  ei  ah.  vs.  Broyles. 

A.  Broyl«t  made  upon  good  connderation  a  covenant,  that  the  heirs  of  Reuben  Broyles 
shonld  participate  equally  with  his  own  children  in  the  distribution  of  his  estate  at 
his  death,  and  that  he  would  make  a  will  to  that  effect:  Held,  that  this  was  a  cov- 
enant which  was  enforceable  in  a  court  of  chancery;  and  should  the  covenantor  fail 
to  make  such  a  will,  the  court  would  direct  a  distribution  of  the  estate  in  accordance 
with  the  terms  of  the  covenant;  or  if  during^  his  life  he  manifested  a  determined 
purpose  to  defeat  his  covenant  by  a  sale  or  removal  of  the  estate  stipulated  to  be  dis- 
tributed, the  court  would  require  of  the  covenantor  sureties  for  the  fulfilment  of  the 
covenant. 

jR.  J.  McKinney^  for  the  complainant. 
/.  -4.  McKinneyt  for  the  defendant. 

GsEEN)  J.  delivered  the  opinion  of  the  court. 

A.  Broyles,  the  defendant,  married  the  widow  of  R.  Broyles, 
who  had  four  daughters,  two  of  them  the  complainants  in  this 
cause.  Reuben  Broyles  died  seized  of  a  tract  of  land  of  forty- 
six  acres,  and  was  part  owner  of  a  mill.  When  his  children, 
who  were  step-children  of  the  defendant,  became  of  age,  they 
conveyed  all  their  interest  in  this  land  and  mill  to  the  defend- 
ant, in  consideration  of  which,  he  executed  to  them  a  penal 
bond,  conditioned,  that  at  his  death  he  would  make  the  said 
step-children  equal  with  his  own  children  in  the  distribution  of 
his  estate.  And  to  this  end,  he  would  execute  a  wiU  making 
said  bequests,  and  which  will,  he  covenanted  that  he  would 
not  revoke. 

The  condition  to  said  bond  further  stipulated,  that  said  Adam 
would  not  sell  or  convey  any  of  his  estate  during  his  life,  so  as 
to  defraud,  or  defeat  the  before  mentioned  persons,  except  for 
the  necessary  support  of  himself  and  family.  He  further  bound 
himself,  that  he  would  at  no  time  give  to  his  own  children  more 
of  his  estate  than  to  his  sstid  step-children.  This  bond  is  dated 
in  1817. 

The  complainants  Green  and  wife,  and  Vaught  and  wife  ex- 
hibit this  biU,  alledging  that  the  defendant  has  expended  much 
more  money  upon  his  own  children,  in  rearing  and  educating 
them,  than  he  did  upon  the  complainants.     That  he  has  ad- 
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vanced  money  to  a  considerable  amount  to  set  his  sons  up  in 
business;  and  that  he  has  recently  threatened  that  he  would  sell 
all  his  estate  and  move  away,  and  so  squander  it,  as  to  defeat 
any  right  complainants  may  have  under  the  aforesaid  bond. 

The  bill  prays  that  said  Broyles  be  enjoined  from  selling  or 
disposing  of  any  of  his  property  by  which  the  rights  of  the  com- 
plainants might  be  prejudiced.  That  he  shall  be  compelled  to 
give  sufficient  security  for  the  performance  of  his  said  undertak- 
ing; or  that  the  said  contract  be  rescinded,  and  the  parties  restor- 
ed to  all  their  rights  as  if  the  same  had  never  been  made.  The 
answer  of  the  defendant,  admits  the  execution  of  the  bond,  and 
that  it  is  obligatory  on  him.  But  denies  that  he  has  violated 
any  of  its  stipulations.  Denies  that  he  has  given  to  any  of  his 
own  children  more  property  than  the  complainants  received. 
Denies  that  he  had  ever  said  that  he  would  divest  himself  of 
his  property,  for  the  purpose  of  defeating  the  rights  of  the  com-, 
plainants;  and  states,  that  defendant  has  always  intended,  and 
now  intends  to  fulfil  his  engagement  in  its  letter  and  spirit. 

Many  depositions  have  been  taken  in  this  cause,  which  it  is 
needless  to  notice  particularly;  but  the  general  tenor  of  which 
supports  the  statements  of  the  answer. 

The  defendant  was  kind  and  parental  towards  his  step-chil- 
dren while  he  was  rearing  them;  and  since  they  have  been 
married,  has  contributed  to  their  comfort  and  support.  He  has 
treated  his  own  children  as  he  did  the  complainants,  with  some 
slight  exceptions,  which  accidental  circumstances  may  have  in- 
duced; and  with  the  exception,  that  the  facilities  for  affording 
instruction  to  his  children  have  been  greater  than  existed  when 
the  complainants  were  young,  and  consequently  they  have  re- 
ceived a  better  education  than  complainants.  The  defendant 
has  been  industrious  and  thrifty,  and  has  greatly  increased  his 
estate,  and  is  managing  it  well  for  all  concerned.  He  has  not 
made  donations  to  his  own  children  greater  than  those  made  to 
his  step-children,  with  the  exception  of  complainant  Green,  who 
has  refused  to  receive  contributions  from  the  defendant. 

The  court  is  of  opinion,  that  the  defendant  has  exhibited  no 
serious  purpose  to  sell  and  squander  his  estate,  with  a  view  to 
defeat  the  complainants'  rights.     That  the  expressions  indicat- 
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ing  such  purpose,  ^hich  were  uttered  to  one  witness,  were  used 
in  a  moment  of  irritation,  excited  by  what  he  considered  the 
misconduct  of  the  complainant  Green,  and  are  not  of  a  char- 
acter to  establish  the  existence  of  such  purpose,  so  as  to  author- 
ize the  interference  of  this  court.  This  conclusion  is  the  more 
satisfactory,  because  the  whole  tenor  of  his  conduct  and  con- 
versation on  the  subject,  has  evinced  a  disposition  on  the  part 
of  the  defendant  to  comply  faithfully  with  the  stipulations  of  his 
agreement* 

We  think  this  agreement  confers  upon  the  complainants  a 
right  to  an  equal  participation  with  the  defendant's  children,  in 
the  estate  of  the  defendant  after  his  death,  which  right  may  be 
enforced  in  a  court  of  equity,  should  the  defendant  fail  to  make 
a  will  according  to  its  terms.  And,  therefore,  there  is  noground 
for  rescinding  the  agreement  between  the  parties,  and  vesting 
in  the  complainants  the  land  conveyed  by  their  deed  to  the  de- 
fendant. The  decree  is  therefore  affirmed,  and  the  bill  di^ 
missed. 


Ross  vs.  McCarty  et  ai* 

A  coort  of  cbiDcery  has  no  power  to  correct  the  taxation  of  costs  b^  a  coitfrt  of  law. 
A  coart  of  law  may  order  a  retaxation  of  costs  if  proper;  and  if  necessary  nwy  award 
a  tufrMtieaa  to  stay  the  collection  of  a  bill  of  cost  incorrectly  taxed. 

R.  jr.  McKinneyy  for  the  complainant. 
CocJcCf  for  the  defendants. 

Rbbsb,  J.  delivered  the  opinion  of  the  court. 

This  is  a  bill  filed  for  an  injunction,  and  to  have  the  costs 
correctly  taxed  in  an  action  of  ejectment  between  complainant 
and  others  finally  determined  in  the  supreme  court  at  Nashville, 
upon  an  appeal  in  error  from  the  circuit  court  for  White  coun- 
ty, where  it  had  been  for  a  considerable  time  depending. 
While  it  was  so  depending  in  the  last  named  court,  several 
22 
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continuances  took  place  at  the  instance  of  the  complainant, 
which  were  granted  on  the  condition  of  his  paying  the  costs  of 
the  term,  and  judgments  were  rendered  against  him  for  such 
costs.  These  costs,  the  bill  alledges,  were  paid,  but  the  clerk  of 
the  circuit  court  for  White  county  blended  the  taxation  of  them 
with  the  costs  of  the  principal  judgment,  and  sent  them  all  up 
together  as  unpaid  to  the  supreme  court  in  the  final  transcript 
from  his  court  The  answers  of  the  defendants,  who  were  liti- 
gant with  the  complainant  in  the  action  of  ejectment,  admit  the 
payment  of  the  costs  of  those  incidental  judgments,  but  deny 
that  they  were  sent  up  as  unpaid  in  the  transcript  of  the  prin- 
cipal cause.  The  answer  of  the  clerk  of  the  circuit  court  of 
White  county  admits  the  payment,  and  also  that  they  were  sent 
up  as  unpaid.  The  chancellor  dismissed  the  bill  on  the  ground, 
that  the  subject  matter  of  it  gave  to  a  court  of  chancery  no  ju- 
risdiction. And  in  this  he  was  right.  There  was  a  clear  reme- 
dy at  law.  It  was  the  mere  blunder  of  a  clerk.  The  parties 
litigant  with  the  complainant  were  free  from  fault  or  fraud. 
The  incidental  judgments  rendered,  were  as  distinct  as  if  they 
had  taken  place  in  another  controversy.  Once  rendered,  they 
were  necessarily  final,  not  contingent  upon  the  result  of  the 
principal  cause.  If  unsatisfied,  they  would  remain  in  the  cir- 
cuit court  for  White  county  for  execution,  they  would  not  go  up 
to  the  supreme  court  by  virtue  of  the  appeal.  The  circuit 
court  had  ample  power,  while  the  cause  was  in  that  court,  to 
separate  the  costs  of  the  incidental,  from  those  of  the  princi- 
pal judgment;  and  the  supreme  court,  if  this  foreign  matter 
were  interpolated  into  the  taxation  of  costs  in  that  court,  would 
be  fully  able  to  remove  it.  They  could  order  a  retaxation,  and 
to  this  end,  they  could,  if  necessary,  award  a  supersedeas. 
There  is  nothing  in  the  answers,  in  such  a  case  as  this,  to  invest 
the  court  with  jurisdiction,  upon  the  ground  that  its  exercise 
bas  not  been  repelled.  As  to  the  more  general  ground  for  re- 
pelling the  jurisdiction  arising  from  the  subject  matter  of  this 
controversy,  and  founded  on  reasons  of  public  convenience 
and  the  organization  of  our  courts,  we  refer  to  the  case  of 
Whitesides  vs.  Rayle,  determined  here  a  few  days  since.  We 
Q&rm  the  decree. 
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KlKKPATRICK  VS.    McCuLLOUGH. 

1.  Demand  of  the  maker  oi  negotiable  paper  must  be  made  and  notice  of  uon- payment 
given  lo  the  endorser,  though  such  paper  were  dne  at  the  time  of  the  assignment. 

2.  Where  the  maker  is  not  at  home  and  his  usual  place  of  residence  is  known,  demand 
most  there  be  made  and  notice  given. 

3.  A  note  payable  in  carrent  bank  notes,  is  not  a  note  for  money  upon  which  debt  will 
lie  and  is  not  negotiable  paper. 

4.  The  endorser  of  paper  not  negotiable,  u  only  responsible  when  he  specially  contracts 
to  be  so,  or  where  he  transfers  paper  fraudulently,  and  in  the  latter  case,  not  apon  the 
endorsement,  bat  by  special  action  for  the  consideration  paid  by  the  endorsee. 

This  is  an  appeal  in  the  nature  of  a  writ  of  error  from  the 
judgment  of  the  circuit  court  of  Hawkins  county,  rendered  at 
the  May  term,  1842,  judge  Lucky,  presiding. 

All  the  material  facts  in  the  record  are  set  forth  in  the  opin- 
ion of  the  court. 

Haky  for  Kirkpatrick. 

J.  A.  McKinneyt  for  McCullough. 

TuaLBY,  J.  delivered  the  opinion  of  the  court. 

This  is  an  action  brought  before  a  justice  of  the  peace  against 
the  defendant,  as  the  endorser  of  a  note  made  payable  in  cur- 
rent bank  notes,  and  removed  to  the  circuit  court  by  appeal. 
The  endorsement  is  in  the  usual  form,  viz:  ''I  assign  the  with- 
in note  to  William  Earkpatrick  for  value  received."  The  jury 
found  a  verdict  in  favor  of  the  endorser  upon  which  judgment 
was  rendered,  to  reverse  which  an  appeal  in  the  nature  of  a 
writ  of  error  is  prosecuted  to  this  court. 

The  bill  of  exceptions  shews  that  John  M.  Donaldson  one 
of  the  makers  of  the  note,  had  left  the  county  of  Hawkins  where 
he  resided,  previous  to  the  endorsement,  and  had  not  since  re- 
turned, and  this  was  all  the  proof  in  the  case. 

The  case  in  the  circuit  court  turned  upon  the  question  of  due 
diligence  on  the  part  of  the  endorser*  The  judge  charged  the 
jury  that  <<to  entitle  the  plaintiff  to  recover  he  must  shew  that  he 
made  a  demand  of  the  maker  and  gave  notice  of  the  non-pay- 
ment to  the  endorser,  and  this  must  be  done  although  the  note 
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was  due  at  the  time  of  the  assigment.  That  if  the  maker  is 
not  at  home  and  his  usual  place  of  residence  is  known,  demand 
must  there  be  made  and  notice  given."  The  law  is  laid  down 
correctly  in  this  charge.  But  a  graver  question  arises  in  this 
case,  which  strikes  at  the  root  of  the  endorsee's  rights  against  the 
endorser,  and  that  is  could  diligence  the  most  strict  have 
charged  him.  By  the  law  merchant,  the  endorsers  of  all  «c- 
gotiable  paper  are  liable  for  its  redemption,  upon  the  exercise 
of  reasonable  diligence  on  the  part  of  the  holder;  what  this 
reasonable  diligence  is,  is  well  settled,  and  need  not  here  be 
inquired  into.  Is  this  paper  negotiable,  is  the  question  for  con-' 
sideration:  no  paper  is  negotiable,  which  is  not  payable  in 
money  and  withoiT  contingency.  This  is  a  principle  so  well 
established,  that  it  would  seem  to  be  unnecessary  to  refer  to 
authorities  for  its  support.  We  wiU  however  cite  a  few  from 
our  own  reports:  Loaney  vs*  Finckston^  1st  Tennessee  Rep.  384; 
'*a  note  for  money  which  may  be  discharged  by  the  delivery  of 
a  negro,  is  not  negotiable."  Childress  vs*  Stewart^  Peck's  Rep. 
276,  *'a  note  payable  in  bank  bills  is  not  a  note  for  money,  and 
therefore  not  negotiable."  Lawrence  vs.  Dovgherly  Sf  Gwitij  5 
Yerg.  435;  ^'a  note  for  money  which  may  be  discharged  in 
cotton,  is  not  a  note  for  the  payment  of  money  but  property, 
and  therefore  not  negotiable."  In  the  case  of  Gamble  vs.  Hatton 
ifWhyUy  (Peck's  Rep.  130,)  the  court  decided  that  debt  will  not 
lie  upon  a  note  for  six  hundred  and  twenty-nine  dollars  in  cur- 
rent bank  notes,  because  current  bank  notes  do  not  mean 
gold  and  silver,  and  all  the  plaintiff  can  ask  in  case  of  non- 
performance of  the  contract  would  be  as  much  money  in  gold 
and  silver  as  the  bank  notes  were  worth  at  the  time.  This  de- 
cision has  been  invariably  followed  by  the  courts  of  this  State 
ever  since^  and  be  it  right  or  wrong  has  been  too  well  settled 
to  be  now  shaken.  The  necessary  result  is,  that  a  note  paya- 
ble in  current  bank  notes  is  not  a  note  for  the  payment  of 
money,  for  if  it  were,  debt  would  lie  by  all  the  authorities;  not 
being  for  the  payment  of  money  it  is  not  negotiable.  What 
are  the  liabilities  of  the  endorser  of  paper  which  is  not  nego- 
'  tiable?  He  is  only  responsible  when  he  specially  contracts  to 
I  be  so,  or  where  be  transfers  paper  fraudulently,  and  in  the  lat- 
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ter  case  not  upon  the  endorsement,  but  by  special  action  for 
the  consideration  paid  by  the  endorsee.  In  the  case  cited  from 
1st  Tennessee  Rep.  384,  it  is  held  that  the  assignor  of  paper 
not  negotiable  is  not  liable  unless  he  has  been  guilty  of  fraud. 
In  the  case  cited  from  5  Yerg.  435,  it  is  held  that  the  endorser 
of  a  property  contract  is  not  liable  by  the  law  merchant.  These 
authorities  seem  to  be  and  indeed  are  conclusive  upon  the  case 
under  consideration.  But  the  supreme  court. of  this  State  in 
the  case  of  Childress  vs.  Stetoart  before  referred  to,  and  the 
case  of  Deherry  vs.  Reader^  6  Yerg.  451,  have  held  principles 
totally  at  war  with  the  legal  analogy  of  the  cases  cited,  in  fact 
as  we  conceive,  so  contradictory  to  them  that  they  cannot  stand 
together. 

Judge  Haywood  says  in  the  case  of  Childress  vs.  Stewart  that 
although  a  note  payable  in  bank  bills  is  not  negotiable,  yet  the 
assignee  may  hold  the  assignor  responsible  under  the  act  of 
1801,  ch.  6,  sec.  54,  which  authorises  a  suit  in  the  name  of  the 
assignee  upon  bills  and  notes  for  specific  articles.  This  is  a  pro- 
vision of  the  statute,  which  was  intended  only  to  make  such 
contracts  assignable  and  to  give  the  assignee  an  action  in  his 
own  name  against  the  maker.  In  the  case  of  Lawrence  8j  Dough- 
ertyj  5  Yerg.  635,  the  proposition  above  asserted  by  Haywood 
is  denied  expressly.  In  that  case  it  is  said;  "that  the  endorser 
was  not  liable  by  form  of  the  statute  was  decided  twenty  years 
ago,  in  the  case  of  Loony  vs.  PinJcstoHy  which  decision  we  feel 
it  our  duty  and  inclination  not  to  disturb."  The  case  of  Chil- 
dress If  Stewart  then  upon  this  point  is  not  law. 

In  the  case  of  Deberry  vs.  Darnell  S(  Reader^  judge  Catron  who 
delivered  the  opinion  of  the  court  says,  "that  the  note  is  ne- 
gotiable and  the  endorser  liable  in  an  action  on  the  case  sound- 
ing in  damages,  we  have  no  doubt."  This  was  a  note  payable 
in  North  Carolina  bank  notes,  and  an  action  of  debt  had  been 
brought  against  the  endorser  and  the  only  question  in  the  case 
was  whether  this  action  would  lie;  it  was  held  that  it  would  not 
— the  observation  of  Catron  judge,  upon  the  endorser's  liability 
in  an  action  on  the  case  is  obiter  and  entitled  to  no  weight  as  an 
adjudged  principle.  In  the  case  of  Lawrence  vs.  Dougherty  Sf 
Gwiuy  the  same  judge  says,  "that  notes  made  payable  in  bank 
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notes  have  been  treated  as  negotiable  in  England  and  New 
York."  Tliis  is  tnio,  but  why?  Because  they  are  there  held 
to  be  notes  for  the  payment  of  money  and  not  specific  articles, 
the  value  of  which  is  to  be  scaled  by  a  jury.  But  here  we 
have  held  otherwise:  they  are  not  for  money — ^therefore  debt 
will  not  lie  upon  them.  If  not  for  money,  the  endorser  is  not 
responsible  by  the  law  merchant,  and  so  Haywood  felt  when  he 
rested  the  liability-  upon  the  act  of  1801.  But  judge  Catron 
considers  negotiable  bank  notes  as  being  quasi  money.  This 
blowing  hot  and  cold  cannot  be  permitted.  A  note  payable  in 
current  bank  notes  is  a  note  for  money  or  it  is  not:  it  cannot  be 
money  for  one  thing  and  not  money  for  another.  We  are  com- 
pelled by  the  weight  of  authority  to  say  that  is  not  for  money, 
and  therefore  not  negotiable,  and  as  a  necessary  consequence 
that  the  endorser  is  not  responsible  by  the  custom  of  merchants* 
The  judgment  of  the  circuit  court  is  therefore  correct  and  will 
be  affirmed. 


Davis  vs.  Broomfield. 

i\Iccd/  Brooufifid  by  consent  of  William  Broomfield  entered  forty  acres  of  land,  part 
of  a  quarter  section  to  which  William  had  preference  of  entry  by  virtue  of  his  posses- 
sion and  improvements  thereof:  Held  that  this  entry  did  not  exhaust  the  preference 
right  of  William  Broomfield.  He  held  his  preference  right  to  the  balance  of  the  160 
acres  by  virtue  of  the  provisions  of  the  5th  and  8th  sections  of  the  act  of  1837,  eh.  3. 

This  bill  was  filed  in  the  chancery  court  at  Cleveland,  and 
came  on  to  be  heard  before  chancellor  Ridley,  on  the  bill,  an- 
swer, replication  and  proof,  at  the  March  term,  1842.  He  de- 
cided in  favor  of  the  complainant,  from  which  tlie  defendant 
appealed. 

Jariiag'm^  for  complainant 

Gauty  for  the  defendant. 

GfiEEN,  J.  delivered  the  opinion  of  the  court. 

This  bill  is  brought  by  the  complainant  as  assignee  of  Wil- 
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Ham  Broomfield,  who  was  in  possession  of  the  land  at  the  pas- 
sage of  the  law  to  dispose  of  the  Ocoec  District,  and  also  at  the 
lime  said  lands  were  surveyed,  and  consequently  was  entitled 
to  a  preference  of  entry  over  all  others,  of  said  quarter  section. 
The  ax;t  of  1839,  ch.  8,  authorizes  the  entry  of  less  than  a 
quarter  section,  and  on  the  3rd*of  February,  1840,  Meedy 
Broomfield  with  the  consent  of  the  said  William,  entered  forty 
acres  of  the  quarter  section,  including  the  whole  of  the  said 
William's  improvement.  Afterwards  the  said  Meedy  moved 
upon  another  part  of  said  quarter,  without  the  boundary  of 
this  said  entry,  made  an  improvement,  and  dying,  left  the  defend- 
ant, his  widow,  in  possession  thereof,  and  on  the  5th  day  of 
April,  1841,  she  entered  forty  acres  in  the  north  east  corner  of 
said  quarter,  including  her  improvement  aforesaid,  as  an  oc- 
cupant, by  virtue  of  the  act  of  1839,  ch.  83. 

The  question  is  whether  the  entry  of  Meedy  Broomfield,  of 
the  forty  acres,  including  William  Broomfield's  improvement, 
took  away  the  said  William's  preference  of  entry  to  the  re- 
mainder of  the  quarter  section.  The  complainant  insists  it 
does  not;  that  as  WiUiam  Broomfield  proved  his  occupant  right 
and  assigned  it  to  him,  he  is  entitled  to  enter  the  said  north 
east  quarter,  and  that  the  title  acquired  by  the  defendant  should 
be  divested,  and  vested  in  him.  By  the  5th  and  8th  sections 
of  the  act  of  1837,  cE.  2,  an  occupant  was  entitled  to  a  pref- 
erence of  entry  of  the  quarter  section  on  which  he  resided,  to 
include  his  improvements.  It  is  insisted  by  the  defendant, 
that  as  in  the  first  section  of  the  act  of  1839,  ch.  8,  it  is  declared 
that  the  benefits  of  that  act  shall  be  enjoyed,  subject  to  "such 
restrictions  as  are  prescribed  by  the  act  of  1837,"  and  as  that 
also  provides  for  the  payment  to  an  occupant,  for  his  improve- 
ment, provided  it  should  be  entered  by  another,  the  correct  con- 
struction of  the  second  section  of  the  act  of  1839,  ch.  8,  is  that 
if  an  occupant  enters  less  than  an  entire  quarter  section,  he 
must  include  his  improvement,  and  that  if  he  makes  an  entry 
of  only  forty  acres  to  include  his  improvement,  he  has  exhaust- 
ed his  occupant  right,  and  eannot  enter  as  an  occupant,  any 
other  part  of  the  quarter  section;  consequently,  that  the  entry 
made  by  Meedy  Broomfield   of  forty  acres  to  include  William 


176  KNOXVILLE: 

[DavIs  9».  Broonfi6M.j 

Broomfield's  improvement,  deprived  William  of  any  right  to  a 
preference  of  entry  for  the  remaining  part  of  the  quarter 
section.  .  , 

We  do  not  concur  with  the  defendant  in  this  construction. 
The  first  proviso  to  the  first  section  of  the  act  of  1839,  ch.  8, 
declares  that  nothing  in  the  act  shall  be  construed  to  abridge 
the  right  and  benefits  secured  to*  occupants  by  said  act  But 
that  act  as  well  as  the  act  it  was  intended  to  amend,  secured 
to  occupants  the  right  to  a  preference  of  entry  of  a  quarter  sec- 
tion of  land.  If  nothing  contained  in  it,  shall  abridge  that 
right,  certainly  the  construction  of  the  second 'section  con- 
tended for  by  the  defendant  must  be  erroneous.  If  he  is  neces- 
sarily confined  to  his  improvement,  he  would  be  deprived  of 
all  right  of  occupancy,  should  a  general  enterer  choose  to  enter 
forty  acres  to  include  his  improvements  at  a  higher  price  than 
he  was  willing  to  give,  and  thus  the  provisions  of  the  act  would 
abridge  his  rights  and  benefits,  a  consequence  which  the  pro- 
viso declares  should  not  result  from  any  tiling  in  the  act.  Again; 
the  improvement  might  be  near  one  corner  of  the  quarter  sec- 
tion, and  be  surrounded  by  land  of  very  little  value;  while  the 
opposite  comer  of  the  quarter  might  be  of  great  value.  In  this 
case  according  to  the  construction  contended  for,  ,the  occupant 
could  not  enter  these  forty  acres  of  good  land,  unless  he  entered 
the  entire  quarter  section,  at  a  price  greater  than  it  was  worth — 
while  any  gehers^  enterer  might  come  and  take  the  only  valua- 
ble part  of  the  quarter  at  a  great  bargain.  The  occupant  would 
thus  be  placed  under  the  necessity  of  abandoning  his  right  of 
occupancy,  and  of  entering  the  valuable  comer  of  his  quarter^ 
as  a  general  enterer,  (provided  he  could  be  fortunate  enough 
to  be  the  first  to  ofier  an  entry  for  it,)  or  of  seeing  all  the  best 
portioD  of  his  occupant  right  taken  by  others.  This  conse- 
quence, resulting  from  the  second  section  of  the  act  of  1839, 
ch*  8,  would  place  the  occupant  in  a  much  worse  situation  than 
he  was  in  by  the  operation  of  the  act  of  1837,  for  as  by  that 
act,  less  than  a  quarter  or  fractional  quarter  could  not  be  en- 
tered, there  was  therefore  no  danger  that  a  general  enterer. 
would  take  a  quarter  section  on  which  an  occupant  lived,  until 
the  price  would  come  down  to  the  value  of  the  land,  and  then 
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the  (Occupant  having  a  preference  of  entry,  might  secure  his 
land  at  a  fair  price  if  he  chose.  But  the  second  section  of  the 
act  of  1839,  by  permitting  the  fourth  of  a  quarter  to  be  entered, 
gives  general  enterers  a  decided  advantage  over  occupants,  if 
the  defendant's  construction  prevails. 

But  such  a  consequence,  the  proviso  to  the  first  section,  de- 
clares shall  not  result  from  any  construction  to  be  given  to  the 
act.  We  think  therefore,  that  the  second  section  of  the'  act  of 
1839,  ch.  8,  by  allowing  **any  person"  to  enter  less  than  a  quar- 
ter section,  dispenses  with  the  requisition,  that  the  improvement 
of  an  occupant  shall  be  included  in  his  entiy,  in  cases  where  less 
than  the  quarter  section  shall  be  entered;  and  that  an  occupant 
might  enter  a  part  of  his  quarter  section  at  one  time  and  another 
part  subsequently,  and  consequently  that  the  entry  of  Meedy 
Broomfield  of  forty  acres  did  not  take  away  the  right  of  occu- 
pancy and  preference  of  entry  of  William  Broomfield,  to  the 
remaining  part  of  the  quarter  section  on  which  he  lived. 

The  defendant  could  acquire  no  right  of  occupancy,  so  as  to 
authorize  her  entry;  because  William  Broomfield,  having  been 
in  possession  at  the  date  of  the  survey  of  the  land,  and  at  the 
date  of  the  passage  of  the  act  of  1837,  ch.  2,  was  entitled 
by  the  provisions  of  that  act  to  exclusive  possession,  and  pref- 
erence of  entry  thereof.    Let  the  decree  be  affirmed. 


Gbbbnway  &  Marshall  vs*  Cannon. 

Th<  li«D  of  a  judgment  apon  land  commeoccs  at  Uie  rendition  of  the  judgment,  and 
continues  under  the  circumstancen  stated  in  the  statute  for  twelve  monthi,  and  at- 
taches to  all  land  possessed  by  the  debtor  at  the  time  of  judgment,  or  acquired  so  as 
to  be  sold  within  the  tweWe  months. 

This  action  of  ejectment  was  instituted  in  the  circuit  court 
of  Monroe  county  on  the  6th  of  May,  1840,  by  Cannon  against 
Marshall  for  the  recovery  of  lot  No.  9,  in  the  town  of  Madison- 
ville.  Greenway  was  permitted  to  defend  jointly  with  Mar- 
shall.    It  was  submitted  to  a  jury,  Scott,  judge,  presiding,  at  the 

January  term,  1842. 
23 
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It  appeared  that  on  the  26th  day  of  December,  1837,  Can- 
non recovered  a  judgment  in  the  circuit  court  of  Monroe  coun- 
ty for  the  sum  of  $112  62^  against  defendant  Marshall.  A 
fi^fa*  issued  on  this  judgment  on  the  22d  January,  1838,  and 
came  to  the  hands  of  the  sheriff  of  Monroe  county — that  .the 
lot  in  controversy  was  granted  to  the  commissioners  of  Madi- 
sonville,  and  was  by  them  conveyed  by  deed  registered,  to  one 
Griffith,  on  the  2d  day  of  April,  1838,  for  the  sum  of  $350,  that 
on  the  same  day  Griffith  sold  and  conveyed  the  same  by  deed 
registered  to  Marshall  for  $350,  and  Marshall  sold  and  con- 
veyed it  by  deed  registered  acknowledging  the  receipt  of  $450 
to  Greenway.  It  also  appeared  that  the  lot  was  enclosed  and 
had  been  held  by  Marshall  from  1828  up  to  the  date  of  his  deed 
to  Greenway  as  his  own  prc^rty*  On  the  28th  day  of  April 
1838,  Henderson,  sheriff,  sold  it  as  the  property  of  Marshall,  by 
virtue  of  the^.  fa.  above  mentioned,  Marshall  having  no  per- 
sonal property.  Cannon,  plaintiff,  became  the  purchaser  for 
the  sum  of  $130,  and  the  sheriff  executed  to  him  a  deed  there- 
for. 

Scott,  judge,  charged  the  jury  that  Marshall  could  not  dis- 
pute the  title  of  the  plaintiff,  acquired  by  his  purchase  at  execu- 
tion sale  and  that  the  title  he  acquired,  was  attached  by 
Cannon's  lien.  The  jury  rendered  a  verdict  in  favor  of 
the  plaintiffi  The  defendants  moved  the  court  for  a  new  tri- 
al. The  motion  was  overruled  and  judgment  rendered  on  the 
verdict,  from  which  the  defendants  appealed  in  error. 

Jamagin^  for  the  plaintifis  in  error.. 

Ckbnnon^  for  the  defendant  in  error.  ^  «> 

Rbbse,  J.  delivered  the  opinion  of  the  court. 

Various  grounds  for  the  affirmance  of  the  judgment  of  the 
circuit  court  have  been  insisted  on  in  argument.  We  shall  not 
go  into  the  consideration  of  any  of  these  except  one,  and  that 
is  that  conceding  that  Marshall  had  not  at  the  time  of  the 
levy  such  an  interest  in  the  land  sued  for  as  was  by  law  sub- 
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ject  to  execution  sale;  yet  having  acquired  the  legal  title  by 
deed  after  the  judgment  and  prior  to  the  sale,  the  lien  of  the 
judgment  attached  eo  vrutarui  the  conveyance  passed  to  him, 
and  his  subsequent  conveyance  to  Greenway  was  subject  to 
that  lien,  and  left  Greenway  in  no  better  condition  than  Mar- 
shall in  this  suit,  that  a  judgment  is  a  hen  on  after  acquired 
lands.     We  think  this  ground  well  taken. 

The  lien  expressly  given  by  the  act  of  1831  commences  by 
the  very  terms  of  the  statute  from  the  rendition  of  the  judgment 
and  continues  under  the  circumstances  stated  in  the  statute  for 
twelve  months,  and  attaches,  we  think,  to  all  lands  possessed 
by  the  debtor  at  the  time  of  the  judgment  or  acquired  so  as  to 
be  sold  within  the  time  limited  by  the  statute.  We  see  no  rea- 
son why  the  Umited  lien  given  by  our  statute  should  not  be 
held  to  extend  to  the  after  acquired  lands  as  well  as  to  those 
owned  at  the  time  of  the  judgment.  This  is  so  held  under  the 
New  York  statute  and  is  a  rule  of  the  English  common  law,  4 
Kent's  Com.  435-6,  and  as  with  us,  the  lien  is  of  very  short 
continuance,  the  reason  is  strengthened  for  giving  to  it  all  proper 
scope  and  operation  as  to  the  subject  matter  to  which  it  shall 
be  attached.  Such  lands  are  embraced  by  the  words,  and  we 
think  the  policy  of  the  statute.  Upon  this  ground  we  affirm 
the  judgment. 


Gkaxnis,  Whitb  &  Co.  vs.  Smith,  et  als. 

Smith  beings  lar^ljT  indebted,  cooveyed  alibis  property,  real  and  personal,  consitt- 
iog  of  landt,  ilavei  and  merchaodizetto  bis  brothen*iii*Uw,  Leeper  &  Carter.  I/eep> 
er  ft  Carter  gave  tbeir  promissory  notes  for  the  payment  of  the  purchase  money,  due 
from  five  to  ten  years  after  date  and  secured  the  possession  and  enjoyment  of  the 
property  in  the  meantime  to  said  Smith:  Held,  first,  that  said  deed  was  frandalent 
in  law;  and  second,  that  notwithstanding  the  defendants  answered, denying  all  trand 
ia  the  transaction,  the  said  transaction  contains  in  itself  all  the  intrinsic  evi- 
dences of  intentional  fraud. 

This  bill  was  filed  in  the  chancery  court  at  Dandridge  by 
GranniSy  White  &  Co.,  and  others,  for  the  purpose  of  having  a 
decree  declaring  certain  deeds  of  conveyance  of  lands,  slaves 
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and  merchandize  made  by  Smith  to  Carter  &  Leeiyer,  hi£ 
brothers-in-law  void,  and  subjecting  the  said  property  to  the 
satisfaction  of  certain  judgments  which  coniplainants  had  re* 
covered  against  the  defendant,  Smith,  and  which  are  unsatisfied. 
The  cause  was  heard  before  Williams,  chancellor,  at  the 
June  term,  1841,  upon  the  bill,  answers  of  the  defendants  repli- 
cations and  the  report  of  the  clerk  and  master.  He  decreed  the 
conveyances  to  be  fraudulent  and  void,  and  ordered  the  subjec- 
tion of  the  property  to  the  satisfaction  of  the  judgments  of  the 
complainants.     The  defendant  appealed. 

Robert  J.  McKinney^  for  complainants. 

•  ^  *»  •  ■ 
Hyndsy  for  the  defendants. 

Reese,  J.  delivered  the  opinion  of  the  court. 

The  complainants  are  judgment  creditors  of  Henry  Smith. 
They  caused  executions  to  issue  upon  which  a  portion  of  their 
debt  was  made  and  a  return  of  nulla  bona  as  to  the  rest.  They 
filed  this  bill  to  set  aside  certain  conveyances  of  said  Smith  to  the 
other  defendants,  Leeper  &  Carter,  of  certain  real  and  person- 
al property,  as  having  been  made  fraudulently  to  injure  and  de- 
'  lay  creditors,  and  to  have  satisfaction  of  their  debts  out  of  said 
property.  The  cause  was  tried  upon  bill,  answers,  replications 
and  the  report  of  the  clerk  and  master;  from  all  which  it  ap- 
pears that  the  defendant.  Smith,  being  largely  indebted  to  the 
complainants  and  others,  and  suits  by  those  others  being  at  the 
time  pending  against  him,  did  by  separate  deeds  to  Leeper  & 
Carter,  who  are  his  brothers-in-law,  of  nearly  the  same  date, 
convey  to  them  in  several  portions,  all  his  real  and  personal  es- 
tate, comprising  lands,  negroes,  merchandize,  horses,  cattle,  and 
every  species  of  property  whatever,  belonging  to  him,  in  con- 
sideration of  money  to  be  paid  him,  after  a  long  credit,  varying 
from  ten  to  five  years,  and  the  payment  of  which  was  secured  by 
the  bills  single,  of  the  said  Leeper  &  Carter,  taken  separately  for 
the  several  portions  of  property  purchased  by  them,  the  said 
Smith  being  left  in  the  possession,  and  with  the   management 
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Cltld  control  of*  said  lands,  negroes,  merchandize,  &c.  The  an- 
swers of  all  the  defendants,  indeed,  expressly  deny  any  purpose 
to  injure  or  delay  creditors,  as  being  the  ground  or  reason  for 
these  conveyances.  The  answers,  however,  state  the  above  facts. 
The  denial  of  intentional  fraud,  or  fraud  in  fact,  cannot  destroy 
the  effect  and  operation  of  the  circumstances  stated  and  admitted. 
A  man  largely  indebted  sells  his  whole  property,  real  and  per- 
sonal, to  relatives  upon  a  credit  of  from  five  to  ten  years,  tak- 
ing no  security  whatever,  and  continuing  in  the  use  and  posses- 
sion of  his  property  in  the  meantime.  In  the  want  of  ready 
money  to  meet  large  impending  demands  and  under  every  obli- 
gation of  justice  and  honesty  so  to  dispose  of  his  property  as  to 
satisfy  those  demands,  he  makes  an  arrangement  such  as  has 
been  stated.  Here  is  every  badge  of  fraud,  embarrassment,  re- 
lationship, no  money  paid,  nominal  ownership  changed  by  deeds 
and  forms  of  law,  possession  and  real  ownership  continuing  as 
before.  What  motive  but  the  postponement  of  creditors  in  the 
collection  of  their  debts  could  have  prompted  such  an  arrange- 
ment? We  think  the  chancellor  could  not  decide  otherwise 
than  in  favor  of  the  complainants.    We  affirm  the  decree. 


Wall  &  Co.  v$.  Cloud. 

1.  Every  thing  necessary  to  the  foil  enjojment  of  a  right  passes  with  the  purchase  of 
sach  right,  for  otherwise  the  wtrj  object  for  which  it  was  parchased  is  defeated. 

%  Clood  coovejed  bj  deed  to  Wall  &  Co.  the  groand  on  which  the  abutment  of  a  dam 
stood,  with  all  and  singular  the  rights  and  privileges  thereto  belonging:  Held,  that 
Cloud  conveyed  not  only  the  groand  on  which  the  abutment  stood,  but  also  the  en- 
tire and  eiclnsive  use  of  all  the  water  power  created  by  the  erection  of  the  dam,  it 
being  necessary  to  the  enjoyment  of  the  property  parchased  and  appertenant  thereto. 

3.  When  loss  o£  health,  loss  of  trade,  destruction  of  the  means  of  subsistence  or  perma- 
nent injary  to  property  may  or  will  ensue  from  the  wrongful  act  or  eviction  of  an  in- 
dividual, courts  of  equity  will  interfere  by  injunction,  and  if  the  legal  right  is  doubt- 
fiil,  the  coart  will  direct  it  to  be  settled  by  an  issue  at  law. 

T.  Nehon,  for  complainant. 

R.  &  J.  A.  McKinneyt  for  plaintiff  in  error. 
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TuRLEY,  J.  delivered  the  opinion  of  the  court. 

The  complainants  purchased  from  Richard  Netherland,  his 
mills  and  mill  seat  ou  the  lower  end  of  the  Long  Island  oi 
Holston,  including  the  dam  and  land  on  which  the  abutment 
and  forebay  stood,  with  privileges  of  water  and  all  the  rights 
and  appertenances  thereto  belonging,  for  the  sum  of  twenty- 
five  hundred  dollars,  which  was  conveyed  to  them  by  a  deed 
with  general  warranty  on  the  19th  day  of  October,  1836.  Ben- 
jamin Cloud  the  defendant,  was  the  legal  owner  of  the  south- 
ern and  opposite  bank  of  the  stream  upon  which  one  of  the 
abutments  of  the  dam  rested.  This  dam  had  been  built  by 
Richard  Netherland,  the  senior,  father  of  the  vendee,  and  for 
many  years  he  had  remained  in  the  peaceable  possession  thereof, 
and  during  the  whole  time  without  hindrance  or  molestation  from 
said  Benjamin  Cloud  or  any  other  person.  Shortly  after  the 
purchase  by  complainant,  Cloud  set  up  b's  claim  to  the  land 
upon  which  the  southern  abutment  of  the  dam  rested,  and 
evinced  a  disposition  to  claim  his  interest  in  the  use  of  the 
water  power,  upon  ascertaining  which  complainants  refused 
to  pay  a  portion  of  the  purchase  money  till  the  question  of  right 
was  settled.  Netherland  and  Cloud  then  referred  the  matter 
to  arbitrators,  who  awarded  that  Cloud  should  convey  his  title 
to  the  land  on  which  the  southern  abutment  stood,  and  that 
Netherland  should  pay  him  five  hundred  dollars.  In  pursuance 
of  this.  Cloud  on  the  13th  day  of  October,  1836,  executed  his 
deed  of  bargain  and  sale,  by  which  he  conveyed  to  the  com- 
plainants, for  the  consideration  of  five  hundred  dollars,  the 
ground  on  which  the  abutment  on  the  south  side  of  the  stream 
stood,  being  the  same  to  which  the  dam  crossing  the  stream 
was  attached,  with  all  and  singular,  the  rights  ands^pertenances 
thereto  belonging.  The  complainants  purchased  the  property 
for  the  purpose  of  erecting  machinezy  for  spinning  and  weaving 
cotton,  and  have  expended  much  money  in  doing  so,  and  state 
that  they  design  to  spend  much  more  *  in  enlarging  the  same. 
After  the  contract  was  thus  executed  by  Netherland  and  Cloud 
he  (Cloud,)  again  evinced  a  desire  to  use  the  water  power  ac- 
cumulated by  said  dam  for  his  own  benefit  by  the  erection  of 
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a  saw  mill  on  his  own  land  to  be  supplied  with  water  from  the 
dam;  before  doing  so,  he  spoke  to  complainants  about  his  in- 
tention, who  told  him  he  could  use  water  from  their  dam,  pro- 
vided that  in  doing  so,  he  did  not  obstruct  them  in  the  exercise 
of  their  privileges,  and  did  not  diminish  or  draw  off  the  water 
80  as  to  eflfect  the  operation  of  their  mills  and  factory,  or  any 
other  machinery  they  might  erect,  or  lessen  the  amount  neces- 
sary to  keep  them  in  successful  operation.  Cloud  erected  a  saw 
mQl  some  sixty  or  eighty  yards  below  the  dam  of  complainant, 
united  it  to  the  dam  by  a  forebay  and  proceeded  to  use  the 
water  in  turning  the  same,  and  that  so  largely  as  at  frequent 
times  to  impede  and  delay  the  operations  of  the  machinery  of 
complainants;  upon  remonstrance,  no  relief  was  obtained;  de- 
fendant setting  up  his  legal  right  to  the  free  use  of  the  water,  de- 
nying that  he  had  parted  from  it  by  his  deed  of  13th  October, 
1836,  and  that  if  he  had  not  the  right  to  use  it  through  the  dam 
of  complainants,  he  had  through  a  race  to  be  cut  above  the 
dam  on  his  own  land.  To  obviate  the  evils  experienced  by  the 
acts  of  defendant  and  .those  contemplated  from  his  asserted 
claims  to  an  enjoyment  of  the  water  privilege,  this  bill  is  filed 
to  enjoin  him  perpetually  from  using  said  water  except  under 
the  permission  oiF  the  complainants,  and  from  diverting  the 
stream  from  its  natural  channel  or  any  other  manner  appro- 
priating the  same  to  the  prejudice  of  their  rights.  In  order  to 
determine  what  relief  complainants  are  entitled  to,  we  must 
ascertain,  what  rights  they  acquired  by  the  deeds  of  bargain  and 
sale  from  Netherland  and  Cloud;  we  have  seen  that  Netherland 
sold  all  his  interest  in  the  mill  site  and  water  privilege  on  the 
island  on  the  northern  bank  of  the  stream:  there  is  no  controver- 
sy with  him,  he  sets  up  no  claim  whatever  to  any  enjoyment 
therein.  But  not  so  with  Cloud:  he  contends  that  his  sale  of 
the  site  of  the  southern  abutment  of  the  dam  with  its  apper- 
tenances  divested  him  of  no  right  which  be  had  i)efore  in  the 
water  in  the  stream,  that  he  still  owns  the  land  on  his  bank  of  the 
river  to  the  centre  of  the  stream,  and  owning  the  land  is  entitled 
to  the  use  of  the  water  which  covers  it.  This  makes  it  neces- 
sary to  give  a  legal  construction  to  his  deed.  It  is  a  principle 
of  law  well  settled,  that  every  thing  necessary  to  the  full  em- 
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joyment  of  a  right  passes  with  a  purchase  of  the  right;  for  ex- 
ample if  one  sells  a  part  of  his  land  in  the  centre  of  his  tract, 
a  right  of  way  through  passes  with  the  purchase;  if  one 
sell  a  crop  upon  his  ground,  a  right  of  entry  to  gather  the  same 
is  purchased  with  the  crop.     So  if  a  place  for  an  abutment  of 
a  dam  is  sold,  the  right  to  use  the  water  collected  by  the  dam, 
passes  with  the  land,  for  otherwise,  the  very  object  for  which  it 
was  purchased  is  defeated.     A  grant  of  a  mill  and  appertenances 
(even  without  mentioning  land)  carries  the  whole  right  of 
water  enjoyed  by  the  grantor  as  necessary  to  its  use,  and  as  a 
necessary  incident.    Ang.  on  water  courses  39, 1  Ser.  &  Raw. 
Rep.  169,  6  ib  107.     So  by  the  sale  of  a  mill  the  water  of  the 
race  will  pass,  though  the  land  through  which  the  race  is  cut 
and  by  which  the  water  passes  to  the  mill,  is  not  includeil  in 
the  land  sold.     Westtnore  vs.  Whyte^  2  Cain*s  Cas.  87:  &ru:i- 
ler  vs.  Toddf  10  Serg.  &  Raw.  63:  New  Ipswich  WoqII&i  factory 
vs.  Batcheldent  3  N.  H.  Rep.   190.    Ang.  on  water  courses 
40.     When  a  right  is  granted  by  a  riparian  owner  to  abut  a 
mill  dam  on  his  shore,  the  grantee  has  prima  facie  a  right  to  all 
the  water  power  created  by  the  erection;  and  the  burden  of 
proof  is  upon  the  grantor  to  shew  that  the  grant  was  made 
with  limitation,  or  restrictions  respecting  the  use  of  the  water. 
Bliss  vs.  Ricey  17  Pick.  Rep.  23.  Ang.  on  water  courses  44. 
It  is  obvious  then  that  the  defendant  Cloud,  by  his  deed  of 
the  13th  October,  1836,  conveyed  to  the  complainants,  not  only 
the  ground  upon  which  the  southern  abutment  of  the  dam 
stood,  but  also  the  right  to  the  entire  and  exclusive  use  of  all 
the  water  power  created  by  the  erection  of  the  dam,  it  being 
necessary  to  the  enjoyment  of  the  property  purchased,  and  ap- 
pertenant  thereto.    It  is  true  as  argued,  that  a  grant  of  a  water 
course  vnll  not  pass  the  soil  over  which  it  flows,  the  legal  tide 
still  remaining  in  the  grantor;  yet  in  such  grants  a  sufficient  in- 
terest in  the  soil  is  passed,  to  enable  the  grantee  to  enjoy  his 
grant.     This  principle  is  common  to  the  civil  and  common  law. 
Ang.  on  water  courses  43.    In  the  case  of  Nichols  vs.  Chamber- 
lifi,  Cro.  Ja.  121,  it  was  held  by  the  court  of  king's  bench, 
"that  if  the  owner  of  a  house  builds  a  conduit  thereto,  through 
his  other  land  and  conveys  the  water  by  pipes  to  his  bouse,  and 
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then  sells  the  house  with  aD  the  appertenances,  excepting  the 
land;  conduit  and  pipes  pass,  together  with  a  right  to  dig  and 
open  the  earth  for  the  purpose  of  repairing  the  pipes  and  laying 
new  ones  if  necessary."  The  argument  then  that  defendant 
is  still  the  legal  owner  of  all  the  land  on  his  bank  of  the  stream) 
as  well  that  covered  by  the  water  as  that  which  is  not, 
except  the  place  of  the  abutment,  though  true,  amounts  to 
nothing;  for  by  the  sale  of  the  abutment  he  parted  from  the  use 
of  the  water  power  raised  thereby,  and  the  purchaser  has  ac- 
quired such  interest  in  his  land  covered  by  the  water,  as  will 
enable  him  to  secure  its  enjoyment.  What  is  the  consequence 
of  this  view  of  the  case?  That  the  defendant  has  no  right 
to  use  the  water  raised  by  the  dam  without  the  consent  of  com- 
plainants, either  through  the  dam  or  by  a  race  cut  from  the  pond 
created  by  it  though  it  be  upon  his  own  land,  for  he  can  have 
no  more  right  to  take  the  water  from  one  end  of  the  pond  than 
the  other;  (the  consequence  being  the  same  in  either  case)  in 
as  much  as  he  has  for  a  valuable  consideration  sold  his  right  to 
all  the  water  power  created  by  the  dam  at  the  height  it  was 
erected  at  the  time  he  sold  the  southern  abutment.  If  his  land 
extended  up  the  stream  beyond  the  point  at  which  the  water  is 
backed  by  complainants  dam,  we  see  nothing  to  prevent  his  use 
of  the  water  at  that  point  subject  to  the  same  restrictions  the 
law  places  upon  aU  persons  in  the  use  of  water  courses  wheh 
their  rights  come  in  conflict  with  those  of  others. 

But  it  is  contended,  that  a  court  of  chancery  has  no  power 
to  interfere  by  injunction  in  this  case,  till  the  rights  of  the 
parties  have  been  settled  at  law.  We  do  not  concur  in  this 
view  of  the  ca^e. 

Mr.  Story  in  his  commentaries  on  equity,  sec.  926,  927, 
says  when  the  injury  is  irreparable,  as  where  loss  of  health, 
loss  of  trade,  destruction  of  the  means  of  subsistence,  or  any 
permanent  ruin  to  property  may  or  will  ensue  from  a  wrongful 
act  or  eviction,  courts  of  equity  will  interfere  by  injunction,  in 
the  furtherance  of  justice  and  the  violated  rights  of  the  party. 
Thus  for  example,  when  a  party  builds  so  near  the  bouse  of 
another  as  to  darken  his  windows,  courts  of  equity  will  inter- 
fere by  injunction  to  prevent  the  nuisance,  as  well  as  to  remedy 
24 
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it,  if  already  done.  In  cases  of  a  nature  calling  for  a  like  remedy 
as  the  obstruction  of  water  courses,  the  diversion  of  streams 
from  mills  &c.,  and  in  all  cases  of  this  sort,  if  the  right  be 
doubtful,  the  court  wiU  direct  it  to  be  tried  at  law,  and  will,  in 
the  mean  time  restrain  all  injurious  proceedings,  and  when  the 
right  is  fully  established,  a  perpetual  injunction  will  be  decreed. 
If  the  right  be  doubtful,  then  it  must  be  tried  at  law,  otherwise 
not.  We  have  no  doubt  about  the  rights  of  the  parties  to  this 
controversy,  and  there  is  no  necessity  for  a  trial  at  law. 

We  are  therefore  of  the  opinion  upon  the  whole  view  of  the 
case,  that  the  decree  of  the  chancellor  enjoining  the  defendant 
from  using  the  head  of  water  raised  by  the  dam  of  the  com- 
plainants except  under  the  parole  permission  as  stated  in  the 
decree,  be  affirmed. 


McNew  vs.  Walker. 

Walker  haying^  a  life  estate  ia  land,  conveyed  the  tract  in  fee  simple  to  IVfcNew,  with 
covenant  of  general  warranty,  and  took  notes  for  the  purchase  money:  Held,  that  a 
conrt  of  chancery  conld  give  no  relief,  there  being  no  fraud  in  the  case,  and  no 
eviction  alledged. 

This  biU  was  filed  in  the  chancery  court  at  Tazewell,  on  the 
18th  day  of  September,  1839,  and  was  tried  on  bill,  answer, 
replication  and  proof  at  the  June  term,  1841,  before  chancellor 
Williams,  and  the  biU  dismissed.     The  complainants  appealed. 

J.  A.  McKinney^  for  the  complainants. 

Netherlands  for  the  defendant. 


TuRLBY,  J.  delivered  the  opinion  of  the  court. 

On  the  26th  day  of  January,  1839,  Wm.  McNew  purchased 
of  the  defendant,  Polly  Walker,  the  one-half  of  two  tracts  of 
land,  lying  in  the  county  of  Claiborne,  for  which  he  gave  the 
sum  of  $1500;  five  hundred  dollars  of  which  was  paid  at  the 
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time,  and  his  two  notes  for  $500  each  executed  for  the  balance. 
A  deed  of  conveyance  in  fee  simple  with  general  warranty,  pur- 
porting to  be  for  the  consideration  of  $1000  in  hand  paid,  was 
taken  by  the  testator,  McNew,  from  the  defendant,  Polly,  under 
which  he  entered  into  possession  of  the  premises,  which  he  re- 
tained till  his  death;  and  which  still  remains  with  his  heirs  at 
law  without  interruption.     Polly  Walker  claims  the  land  under 
the  last  will  and  testament  of  her  deceased  husband,  James 
Walker,  which  gives  her  a  life  estate  only  in  the  premises. 
This  was  known  by  both  vendor  and  vendee  at  the  time  the 
deed  of  bargain  and  sale  was  executed.     Vendee  paid  one  of 
the  notes  for  $500  in  his  life  time,  the  other  remains  unpaid; 
and  this  bill  is  filed  by  the  complainant,  to  enjoin  its  collection, 
to  rescind  the  contract,  and  for  a  repayment  of  the  $500  alrea- 
dy paid  upon  the  ground,  that  the  defendant,  Polly  Walker,  has 
no  such  title  to  the  land  as  she  undertook  to  convey.     This  re- 
lief cannot  be  granted,  upon  well  settled  principles.     Chancel- 
lor Kent  says  in  the  2d  vol.  of  his  Commentaries,  471,  "If  there 
be  no  ingredient  of  fraud,  and  the  purchaser  is  not  evicted,  the 
insuJEciency  of  the  title  is  no  ground  for  relief  against  a  security 
for  the  purchase  money,  or  for  rescinding  the  purchase  and 
claiming  a  restitution  of  the  money.     The  party  is  remitted  to 
his  remedies  at  law  on  his  covenants  to  insure  the  title."     The 
case  of  Abbot  vs.  Aliens  2d  John.  Ch.  Rep.  519,  is  precisely  sim- 
ilar to  the  one  under  consideration.    There  it  was  held,  "that  a 
purchaser  of  land,  who  has  paid  part  of  the  purchase  money, 
and  given  a  bond  and  mortgage  for  the  residue,  and  is  in  the 
undisturbed  possession,  will  not  be  relieved  against  the  pay- 
ment of  the  bond,  or  proceedings  on  the  mortgage  on  the  mere 
ground  of  a  defect  of  title,  there  being  no  allegation  of  fraud  in 
the  sale,  nor  any  eviction,  but  must  seek  his  remedy  at  law  on 
the  covenants  in  his  deed."     The  chancellor  in  delivering  his 
opinion  says,  "If  there  be  no  fraud  in  the  case,  the  purchaser 
must  resort  to  his  covenants  if  he  apprehend  a  failure  or  de- 
fect of  title  and  wishes  relief  before  eviction.     This  is  not  an 
appropriate  tribunal  for  the  trial  of  titles  to  land;  it  would  lead 
to  the  greatest  inconvenience,  and  perhaps  abuse,  if  a  pur- 
chaser in  the  actual  enjoyment  of  land,  and  when  no  third 
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persons  assertS)  or  takes  measures  to  assert  a  hostile  claim  can 
be  permitted,  on  suggestion  of  a  defect  or  failure  of  title,  and 
on  the  principle  of  quia  timet  to  stop  the  payment  of  the  pur- 
chase money,  and  of  all  proceedings  to  recover  it.  Can  this 
court  proceed  to  try  the  validity  of  an  outstanding  claim  in  the 
absence  of  the  party  in  whom  it  is  supposed  to  reside,  or  must 
he  be  brought  into  court  against  his  will  to  assert  or  renounce 
a  title,  which  he  never  asserted,  and  perhaps  never  thought  of? 
I  apprehend  there  is  no  such  practice  or  doctrine  in  this  court; 
and  that  a  previous  eviction  or  trial  at  law,  is  as  a  general  rule 
indispensable.'*  See  2d  John.  Ch.  Rep.  519,  5th  Conn.  528, 
and  Martin's  Louis.  Rep.  235,  to  the  same  purpose.  In  the 
case  ofHiem  vs.  Millf  13th  Vesey,  114,  Lord  Chancellor  Eldon 
observed,  "that  possession  of  land  was  no  criterion  of  title,  and 
that  no  person,  in  his  senses,  would  take  an  offer  of  a  purchase 
from  a  man,  merely  because  he  stood  upon  the  ground.  The 
purchaser  must  look  to  his  title;  and  if  he  did  not,  it  would  be 
crcLsm  neglegentia*  I  know  of  no  case  in  which  this  court  has 
relieved  the  purchaser  when  there  was  no  fraud  and  no  evic- 
tion. All  the  cases  that  I  have  looked  into,  proceed  on  the 
ground  of  a  failure  of  the  title  duly  ascertained."  In  the  case 
of  Edwards  vs.  McCay^  Cooper's  Eq.  Rep.  308,  the  relief  was 
granted  upon  the  ground  of  fraud  and  imposition  charged  and 
proved,  and  the  Master  of  the  Rolls  in  answer  to  the  objection, 
that  plaintiff  was  premature,  as  he  had  not  yet  been  evicted, 
and  perhaps  might  never  be,  put  the  case  on  the  ground  of  the 
fraud.  It  is  useless  to  multiply  decisions  on  this  point,  though 
it  might  be  easily  done.  There  is  no  firaud  or  imposition  charg- 
ed or  proven  in  the  case  under  consideration,  but  the  reverse  is 
directly  established. 

The  decree  of  the  chancellor  dismissing  the  bill  was,  there- 
fore, correct,  and  will  be  affirmed. 
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1.  A  liberifT  after  he  had  collected  a  portion  of  the  county  taxei,  and  before  the  day 
fixed  by  law  for  the  payment  thereof,  was  reqaired  to  gire,  and  did  give  a  bond  with 
new  ■ecuritiea  for  the  faithful  discharge  of  his  duties  as  collector,  an  order  having 
been  made  for  the  purpose  of  releasing  the  first  securities:  Held,  that  the  second 
set  of  securities  was  liable  for  the  money  collected  before  the  execution  of  their  bond. 
The  collection  was  in  fulfilment  of  his  duties,  and  the  breach  was  in  the  non-payment 
at  the  time  fixed  by  law. 

2.  In  a  motion  against  a  collector  for  the  non-payment  of  county  taxes,  it  is  sufficient 
to  *how  that  he  had  the  tax  lists  furnished  him  by  the  proper  oflicer.  it  is  not  ne- 
cessary that  it  should  be  shown  that  justices  had  returned  proper  lists  of  taxable  pro- 
perty and  that  the  county  court  had  duly  assessed  the  taxes. 

At  the  November  term,  1840,  of  the  circuit  court  of  Johnson 
county,  Moore,  chairman  of  the  county  court  of  Johnson  coun- 
ty, by  Brabson,  attorney  general,  renewed  a  motion  against  the 
sheriff  of  Johnson  county.  Miller  and  his  securities,  for  unpaid 
balance  of  county  taxes;  Lucky,  judge  of  the  first  circuit,  pre- 
siding. 

The  defendant  demanded  a  jury  under  the  provisions  of  the 
act  of  1835,  ch.  15,  sec*  14,  (N.  &  C.  624,)  and  a  jury  was  or- 
dered to  be  empannelled  accordingly. 

The  attorney  general  read  to  the  jury  a  penal  bond  executed 
by  Miller,  G.  Wilson.  L.  Wilson,  and  John  Grandstaff,  bind- 
ing themselves  to  pay  to  Green  Moore,  chairman  of  the  county 
court  of  Johnson,  and  his  successors  in  office,  the  sum  of 
$2344  38,  and  dated  the  5th  day  of  August,  1839. 

The  condition  of  this  bond  was,  that  Miller  having  been  duly 
and  constitutionally  elected  sheriff  and  collector  of  the  county 
taxes  of  Johnson  for  the  year  1839,  from  the  1st  Monday  in 
August,  if  he  (Miller)  should  collect  all  the  county  taxes 
which  bylaw  he  ought  to  collect,  and  account  for  and  pay  over 
all  county  taxes  by  him  collected,  or  which  ought  to  be  col- 
lected, on  thefiist  day  of  December,  1839,  the  said  bond  should 
be  void,  otherwise  to  remain  in  full  force. 

This  bond  was  certified  by  White,  the  clerk  of  the  county 
court,  to  be  a  true  copy  of  a  bond  which  appeared  of  record 
in  his  office. 

The  attorney  general  then  read  an  aggregate  statement  of 
the  taxable  property  and  polls  in  Johnson  county,  for  the  year 
1839. 
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The  clerk  of  the  county  court  then  testified,  that  Miller  was 
elected  sheriff  and  collector  of  Johnson  county,  in  March  1838, 
and  continued  in  oflice  till  March  1840.  That  he  was  clerk 
during  the  year  1839,  and  delivered  to  the  sheriff  a  copy  of  the 
tax  list,  taken  from  the  original  books  in  his  office,  on  the  6th 
day  of  May,  1839. 

The  defendant  introduced  a  certified  copy  of  the  record  of 
certain  proceedings  of  the  county  court,  by  which  it  appeared 
that  Miller  had  executed  bonds  on  the  6th  day  of  March,  1839, 
for  the  collection  and  paying  over  of  State  and  county  taxes 
for  the  year  1839,  and  that  Carter,  Moore,  Barry  and  Doran 
were  his  securities  for  the  performance  of  these  duties.  That 
an  application  was  made  by  these  securities  to  the  county  court 
at  the  August  term,  1839,  for  their  discharge  for  further  liabil- 
ity as  the  securities  of  said  Miller.  That,  thereupon,  the  coun- 
ty court  on  the  6th  day  of  August,  1839,  made  the  following 
order,  to  wiu 

"The  securities  of  Reuben  Miller,  sheriff  and  collector  of  the 
State  and  county  taxes,  having  presented  their  petition  to  the 
court  to  be  discharged  from  all  further  liability  as  his  securi- 
ties; and  it  appearing  to  the  court  that  they  have  given  the  sheriff 
five  days  previous  notice  of  this  motion,  and  the  reasons  al- 
Icdged  in  said  notice  being  held  good  and  satisfactory:  It  is, 
therefore,  ordered  by  the  court,  that  the  securities  of  said  Mil- 
ler, for  the  collection  of  the  State  and  county  revenue  for  the 
year  1839,  are  released  from  all  further  responsibility.  Where- 
upon the  said  Miller  came  into  court  and  entered  into  bonds, 
with  G.  Wilson,  L.  Wilson,  A.  Wilson  and  John  Grandstaff  as 
his  securities  for  the  fsiithful  collection  and  paying  over  the  said 
revenue  according  to  the  acts  of  assembly." 

Smith,  a  witness  on  behalf  of  the  defendant,  testified,  that  at 
the  time  the  court  discharged  the  former  securities  and  Miller 
gave  the  second  bond,  on  which  this  motion  was  made.  Miller 
had  collected  a  considerable  portion  of  the  revenue  between  the 
6th  day  of  May,  1839,  and  the  6th  of  August,  1839,  and  that 
this  was  known  to  the  old  and  the  new  securities,  and  that  it 
was  the  understanding  of  the  old  and  new  securities,  that  all 
liabilities  were  transferred  from  the  old  to  the  new  securities. 
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The  defendant,  by  his  counsel,  requested  the  judge  to  charge 
the  jury, 

1st.  That  it  was  incumbent  on  the  plaintiff  to  show  the  ap- 
pointment of  revenue  commissioners  by  the  county  court;  the 
due  return  of  said  commissioners  of  a  statement  of  taxable  pro- 
perty and  polls  in  each  civil  district  for  the  year  1839,  and  that 
the  county  court  levied  a  tax  at  their  April  session  for  the  yeqjr 
1839.  This  the  court  refused  to  charge  the  jury,  but  stated  to 
them,  that  it  was  sufficient  if  the  plaintiff  proved  the  delivery 
of  the  tax  list  to  the  sheriff. 

2d.  The  defendant  requested  the  court  to  charge  the  jury, 
that  it  was  necessary  for  the  plaintiff  to  prove  that  the  tax  list 
for  the  year  1839  came  to  the  hands  of  the  sheriff  within  thirty 
days  after  the  court  to  which  the  revenue  commissioners  are  re- 
quired by  law  to  make  their  returns,  and  that  if  the  clerk  did 
not  deliver  a  transcript  of  said  returns  within  that  time  to  the 
collector,  the  defendant  should  have  a  reasonable  time  after  the 
10th  day  of  December,  1839,  within  which  to  collect  the  taxes. 
This  the  court  refused  to  charge. 

3d.  That  the  first  set  of  securities  were  not  released  from 
liabilities  accruing  after  the  order  of  the  county  court.     Because, 

1st.  Said  petition  upon  which  their  alledged  discharge  was 
predicated,  did  not  appear  of  record,  and  was  not  filed. 

2d.  That  the  order  did  not  show  the  names  of  the  persons  it 
purported  to  discharge  from  future  liability. 

3d.  That  it  did  not  appear  that  the  court  was  satisfied  that 
said  securities  were  in  danger  of  sustaining  damages  by  the  ne- 
glect or  misconduct  of  the  collector. 

This  the  court  refused  to  charge,  but  stated  to  the  jury,  that 
the  order  discharging  the  first  set  of  securities  was  a  valid  ju- 
dicial act,  and  that  the  first  set  of  securities  must  be  in  this  pro- 
ceeding regarded  as  lawfully  discharged  to  the  extent  contem- 
plated by  the  order. 

4th.  That  the  bond  executed  by  the  sheriff  on  the  5th  of 
August,  was  not  taken  in  such  a  maimer  as  to  authorize  a  judg- 
ment by  motion.     This  the  court  refused  to  charge  them. 

5th.  That  the  first  set  of  securities  were  liable  for  taxes  col- 
lected by  Miller  between  the  6th  day  of  May,  1839,  and  5th 
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(lay  of  August,  1839,  and  that  the  second  set  of  securities,  if 
liable  at  all,  were  only  liable  for  taxes  collected  after  the  date 
of  their  bond. 

This  the  judge  refused  to  charge,  but  charged,  that  the  second 
set  of  securities  were  liable  for  the  faithful  collection  and  pay- 
ment of  all  the  county  taxes  for  Johnson  county  for  the  year 
^839. 

The  jury  rendered  a  verdict  in  favor  of  the  plaintiff  for  the 
sum  of  S811  28,  the  amount  of  the  taxes  imposed  as  contained 
in  the  lists  placed  in  his  hands,  after  deducting  a  credit  for  pay- 
ment and  the  commissions  for  collecting. 

The  defendant's  counsel  moved  the  court  for  a  new  trial. 
The  motion  was  overruled  and  judgment  rendered  upon  the 
finding.     The  defendant  appealed  in  error. 

T.  A.  R.  Nelson^  for  plaintiff  in  error. 

1st.  Was  it  incumbent  on  the  plaintiff  to  show  the  appoint- 
ment of  revenue  commissioners — ^their  return  of  the  statements 
of  taxable  property — and  that  a  tax  was  duly  levied  by  the 
county  court  for  the  year  1839?  The  act  of  1835,  ch.  14, 
sec.  1,  provides  that  at  the  last  term  of  the  county  court, 
in  each  and  every  year,  revenue  commissioners  shall  be  ap- 
pointed, whose  duty  it  shall  be,  *-to  take  in  a  list  of  taxable  pro- 
perty and  polls  within  the  magistrate's  district,  and  for  the  year 
for  which  they  were  severally  appointed."  (Car.  &  Nic.  614.) 
The  subsequent  sections  of  said  act  prescribe,  with  great  cer- 
tainty and  precision,  the  duties  of  the  commissioners  and  the 
mode  of  ascertaining  the  taxable  property.  By  the  10th  sec- 
tion (C.  &  N.  616)  it  is  provided,  that  the  conmiissioners  shall 
return  full  and  complete  tax  lists  to  the  cleik  of  the  county 
court,  "showing  the  name  of  each  person  in  alphabetical  order 
in  a  plain  and  legible  hand  writing."  By  the  14th  section  of 
the  act  of  1835,  ch.  6,  (C.  &  N.  200,)  the  county  court  is  au- 
thorized to  levy  and  cause  to  be  collected,  a  tax  for  county  pur- 
poses at  the  second  or  third  term  in  every  year.  The  act  of 
1838,  ch.  135,  sec.  2,  (Acts  1837-8,  198,)  provides,  that  the 
tax  shall  be  levied  at  the  first  term  in  every  year,  and  in  case 
of  failure,  then  at  the  next  April  session.     In  the  case  oiMabry 
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VS.  Tarp«r,  1  Hum.  96,  proof  was  adduced  of  the  appointment 
of  commissioners,  the  return  of  the  tax  lists  and  the  levying  of 
the  tax.  Is  not  this  evidence  essential?  The  remedy  by  mo- 
tion is  a  smnmary  proceeding,  and  this  honorable  court  has  re- 
peatedly determined,  that  in  such  proceedings  the  utmost  strict- 
ness  is  required  to  establish  the  liabihty,  and  to  give  jurisdiction. 
F(yrter  vs.  Wetib  Sf  Co.  4  Yerg.  30G:  MclrUire  vs.  Halfordy  4 
Yerg.  582:  Cheatham  vs.  Howellf  6  Yerg.  311:  Rules  lessee  vs. 
Parker^  Cook's  R.  366:  Goodvnn  vs.  SanderSf  9  Yerg.  91.  Not 
less  frequent  have  been  the  decisions  of  this  and  other  courts, 
that  ''it  is  essential  to  the  validity  of  sales  of  land  for  taxes>  that 
it  should  appear  in  the  record  of  the  court — ^that  the  laxKls  lie 
in  the  county — ^that  the  taxes  remained  due  and  unpaid — ^that 
the  justice  appointed  to  take  the  tax  list  had  done  his  duty  in 
advertising  for  owners  and  agents  to  meet  and  give  lists,"  &c. 
Frances  lessee  vs.  Washburn  and  Russdlj  6  Hay.  294:  McCar- 
roPs  lessee  vs.  Weeks^  6  Hay.  246:  Hamilion  vs.  Burunif  3 
Yerg.  356:  Conrad  vs.  Darden,  4  Yerg.  307:  Pg'epscut  Pro^ 
prietors  vs.  Ransom^  14  Mass.  Rep.  145:  Blossom  vs.  Cannon^ 
14  Mass.  Rep.  177;  McClung  vs.  Rossy  5  Wheat.  116:  4  Pet. 
Cond.  R.  603.  What  di£ference,  in  principle,  exists  between 
the  cases  cited  and  the  one  under  consideration^  If,  when  the 
tax  lists  are  handed  to  the  sheriff,  it  is  to  be  presumed  that  the 
tax  was  properly  levied,  may  it  not  with  equal  propriety  be  pre- 
sumed that,  when  the  court  directs  a  sale  of  land  for  taxes,  all 
the  steps  preparatory  to  such  direction  have  been  regularly  ta- 
ken? Yet  the  courts  have  repudiated  the  doctrine  of  presump- 
tion in  the  latter  case;  and  if  a  man's  land  cannot  be  taken 
from  him  by  presumption  that  the  taxes  upon  it  were  properly 
levied,  much  less  should  a  sheriff  and  his  securities  be  onerat- 
ed  with  the  payment  of  the  whole  county  tax,  when  there  is  no 
proof  that  any  such  tax  ever  was  assessed  or  imposed.  But 
again:  if  an  action  of  debt  had  been  brought  upon  the  bond,  itis 
insisted  that  the  plaintiff,  if  he  had  declared  upon  the  bond  with- 
out the  condition,  would  have  been  compelled  in  his  replication 
to  assign  as  a  breach  of  the  condition,  that  the  sheriff  failed  to 
collect  the  taxes,  and  to  establish  by  proof,  that  the  tax  was  pro- 
perly levied,  and  that  the  hsts  came  to  his  hands.  If  he  de- 
26 
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clared  on  the  bond  and  its  condition,  a  breach  would  have  to 
be  assigned  to  the  same  effect.  1  Harrison's  Digest  542:  1 
Chitty's  PI.  604,  605. 

2d.  It  is  insisted  that  the  plaintiff  below  was  bound  to  prove 
that  the  tax  lists  came  to  the  hands  of  the  sheriff  within  thirty 
days  after  the  court  to  which  by  law  the  revenue  commissioners 
were  bound  to  return  them,  and  that  the  court  below  erred  in 
instructing  the  jury,  that  if  defendant  Miller  had  a  reasonable 
time  between  the  6th  of  May,  1839,  and  the  1st  of  December, 
1839,  within  which  to  collect  said  taxes  it  was  sufficient,  and 
that  he  was  not  entitled  to  any  further  indulgence  after  the  1st 
December,  1839. 

In  support  of  this  proposition,  I  rely  on  the  acts  of  assem- 
bly. The  act  of  1835,  ch.  15,  sec.  14,  (Car.  &Nic.  152, 158,) 
makes  it  the  duty  of  the  clerk  *'to  make  out  on  his  record  book 
the  amount  of  each  person's  taxes,"  and  to  deliver  to  the  sheriff 
or  collector,  within  thirty  days  after  the  court  to  which  the  rev- 
enue commissioners  are  required  to  make  their  returns,  "a  true 
transcript  from  the  record  book,"  &c.  The  act  of  1833,  ch.  86, 
(Car.  &  Nic.  261,)  provides  that  the  treasurer  and  county  trus- 
tee, where  the  clerk  has  failed  or  refused  to  furnish  the  tax  list, 
shall  suspend:  taking  judgment  against  the  sheriff  or  collector 
''until  a  reasonable  time  afler  the  reception  of  said  lists  shall 
enable  him  to  collect  said  tax."  The  10th  section  of  the  act  of 
1835,  ch.  14,  (C.  &  N.  616,)  requires  the  revenue  commission- 
ers to  make  their  return  "before  the  March  term  of  the  county 
court"  The  tax  lists  should,  therefore,  be  delivered  to  the  sher- 
iff in  April.  But  in  the  case  before  the  court,  the  record  showd 
he  did  not  receive  them  until  the  6th  of  May.  The  law  had 
fixed  the  time  vnthin  which  the  sheriff  shall  collect  the  taxes  ^ 
viz,  between  April  and  December,  and  if  the  lists  are  not  de- 
livered in  April,  then  it  is  insisted  the  "reasanahle  time^^  contem- 
plated by  the  act  of  1833,  is  to  be  computed  and  ascertained 
after  the  expiration  of  the  regular  time  prescribed  by  law.  It 
should  have  been  left  to  the  jury  to  say  whether  the  sheriff  had 
a  reasonable  time  before  December,  and,  if  not,  what  would 
have  been  a  reasonable  time  afterwards. 

3d.  The  court  erred  in  instructing  the  jury  that  the  former 


JULY  TERM,  1842.  195 

[MUler  v#.  Moor«.J 

securities  of  the  sheriff  were  properly  released,  and  that  the 
plaintiffs  in  error  "were  liable ybr /Ac  whole  county  tax  of  Johnson 
county  for  the  year  1839,  no  matter  whether  the  same  were  col- 
lected by  the  said  Reuben  Miller  before  or  after  the  date  of  their 
bond."  Under  the  act  of  1815,  ch.  14,  sec.  1,  (C.  &  N.  663-4,) 
the  county  court  is  empowered  to  exonerate  the  securities  of  a 
sheriff  and  collector,  upon  petition  and  five  days  notice,  from 
farther  liability  on  their  bond  or  undertaking,  "if  it  shall  ap- 
pear to  the  court  that  such  security  or  securities  aure  in  danger 
of  sustaining  damages  by  the  neglect  or  misconduct  of  such 
sheriff  or  collector."  This  is  believed  to  be  an  extraordinary 
power,  and  one  which  should  be  exercised  with  great  caution 
and  strictness.  The  jurisdiction  is  special  and  limited.  And 
"where  the  jurisdiction  of  a  court  is  special  and  limited,  the 
facts  necessary  to  give  the  jurisdiction  must  appear  on  the  face 
of  its  proceedings.  Lipe  vs.  MitchelPs  lessee^  2  Yer.  400:  Powers 
vs.  The  People^  4  John.  Rep.  292:  Jones  vs.  Read^  1  Hum.  335: 
Hill  vs.  Pride,  4  Call.  107:  Hodges  vs.  Deaderick*s  ex^rs,  1  Yerg. 
125:  Earthman  vs.  Jones,  2  Yerg.  484.  In  the  present  case,  it  is 
not  shown  who  were  the  securities  applying  to  be  exonerated — 
those  in  tlie  first  or  second  bond — ^what  was  their  petition— or 
whether  it  appeared  to  the  court  that  they  were  in  danger  of 
sustaining  damages  by  the  neglect  or  misconduct  of  the  sheriff  or 
collector.  The  court  had  no  power  to  release  except  because 
of  "danger^^  arising  from  ^^neglect  or  miscondiictJ*^  Had  such 
danger  been  recited  in  the  judgment  it  is  admitted,  that  the 
court  would  be  presumed  to  have  evidence  of  its  existence,  ac- 
cording to  Ferrel  vs.  Fifich,  8  Yerg.  432.  But,  in  the  absence 
of  such  recital,  no  presumption  arises  in  favor  of  the  jurisdic- 
tion. It  is,  therefore,  insisted  that  the  order  or  judgment  re- 
leasing the  former  securities  was  null  and  void,  and  that  they 
continued  responsible  on  their  bond,  for  the  collection  and  pay- 
ment of  the  county  taxes. 

While,  for  the  sake  of  argument,  it  can  be  safely  admitted 
that  the  bond  executed  by  plaintiffs  in  error  is  good  as  a  com- 
mon law  bond,  or  is  such  an  instrument  as  an  action  of  debt 
could  be  maintained  upon,  still  as  it  was  not  taken  conformably 
to  the  directions  of  the  act  of  1815,  ch.  14,  sec.  1;  the  princi- 
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pie  determined  in  Goodwin  vs.  Sanders ^  9  Yerg,  91,  is  directly 
applicable  and  the  remedy  by  motion  cannot  be  sustained* 
And  here  it  is  shown  ^^negatively"  that  the  bond  is  not  taken  ac- 
cording to  law,  because  the  only  contingency  in  which  it  could 
be  taken  was  the  legal  and  proper  release  of  the  former  securi- 
ties. But  as  the  court,  according  to  the  showing  in  the  record, 
had  no  authority  to  take  a  new  bond,  the  securities  could  not- 
be  sued  on  it  in  any  form  of  action.  CommonweaUh  vs.  JacksoUj 
1  Leigh,  485. 

4.  Were  the  plaintiffs  in  error  "liable  for  the  whole  county  tax 
of  Johnson  county  for  the  year  1839,  no  matter  whether  the  same 
was  collected  by  the  said  Reuben  Miller  before  or  after  the 
date  of  their  bond"? 

The  act  of  1816,  before  cited,  expressly  provides  that  the 
securities  may  petition  "to  be  discharged  from  further  liability 
on  their  bond  or  undertaking" — and  that  by  the  judgment  of 
the  court  "the  petitioner  or  petitioners  shall  be  discharged  from 
aMfui-tfier  liability  for  such  sheriff  or  collector."  The  intention 
of  the  legislature  cannot  be  misunderstood.  It  never  was  de- 
signed that  the  new  securities  should  be  chargeable  for  defal- 
cations anterior  to  the  date  of  their  bond,  or  that  the  former  se- 
curities should  l>e  altogether  released.  If  such  was  the  object, 
why  is  the  term  ^further  liability*^  twice  employed  in  the  same 
section?  The  use  of  those  words  shows  that  the  legislature 
sedulously  guarded  against  the  idea  of  a  total  release,  and  de- 
signed the  remedy  to  be  prospective  and  not  retrospective  in  its 
character.  The  county  court  of  Johnson  so  understood  the 
act;  for,  in  their  order  or  judgment,  they  release  the  securities, 
not  from  past,  but  from  ^^^W  further  responsibility."  It  is  clear- 
ly shown  by  the  proof,  that  the  sheriff  had  the  tax  lists  in  his 
hands  from  the  6th  May,  1839,  to  the  6th  August,  1839 — a  pe- 
riod of  three  months — amply  long  enough  to  enable  him  to  col- 
lect the  whole  county  tax,  and  that  he  did  collect  a  portion  with- 
in that  time.  Is  it  not  unjust  to  charge  the  new  securities  with 
this  amount?  The  courts  of  other  States  have  so  considered  in 
similar  cases,  and  such  has  been  the  course  of  decision  in  the 
supreme  court  of  the  United  States.  In  Miller  vs.  Stewart^  9 
Wheat.  680,  6  Peters'  Cond.  Rep.  680,  the  court  determined 
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that  "the  contract  of  a  surety  ig  to  be  construed  strictly  and  is 
not  to  be  extended  beyond  the  fair  scope  of  its  terms."  The 
case  of  The  United  States  vs.  KirkpatrkJci  9  Wheat.  720,  5  Pe- 
ters' Cond.  Rep.  733,  is  an  illustration  of  the  principle.  The 
note  of  it  is  as  follows:  "A  bond  given  on  the  4th  of  December, 
1813,  for  the  faithful  discharge  of  the  duties  of  his  office  by  a 
collector  of  direct  taxes  and  internal  duties,  appointed  (under  the 
act  of  the  22d  July,  1813,)  to  hold  his  office  until  the  next  ses- 
sion of  the  Senate,  and  no  longer,  and  subsequently  appointed 
by  the  President,  with  the  advice  and  consent  of  the  Senate,  on 
the  24th  of  January,  1814,  is  to  be  restricted,  as  to  the  liability  of 
the  sureties,  to  the  duties  and  obligations  created  by  the  collec- 
tion acts  passed  antecedent  to  the  date  of  the  bond."  In  the 
case  of  Farrar  and  Brawn  vs.  The  United  States^  6  Peters,  373, 
where  money  had  been  paid  from  the  treasury  to  a  surveyor  of 
public  lands  before  the  date  of  his  bond,  and  the  securities 
were  sought  to  be  changed,  the  court  (at  page  389)  say,  that  "if 
intended  to  cover  past  dereliction,  the  bond  should  have  been 
made  retrospective  in  its  language.  The  securities  have  not 
undertaken  against  his  past  misconduct."  The  same  princi- 
ple was  also  determined  in  United  States  vs.  WardweU^  6  Ma- 
son's C.  C.  R.  82:  United  States  vs.  Gilesj  9  Cranch,  212,  (1 
Peters'  Dig.  376,  No.  65,  66:)  Armstrong  vs.  United  States^ 
Peters'  C.  C.  R.  46,  (1  Peters'  Dig.  381,  No.  109.) 

5.  In  behalf  of  the  plaintiffs  in  error  it  is  further  insisted,  that 
the  court  below  erred  in  permitting  to  be  read  in  evidence  "the 
aggregate  statement  of  the  property  and  polls  in  Johnson  coun- 
ty for  the  year  1839,"  and  the  original  books  or  records  con- 
taining detailed  statements  of  the  taxable  property  in  each  civil 
district  of  said  county  for  that  year.  To  sustain  this  position 
and  to  show  that  an  exemplification  or  copy  and  not  the  origi- 
nal record  should  have  been  read  in  evidence,  I  rely  upon  1 
Starkie  on  £v.  161,  Norris'  Peake,  58,  Roscoe  on  £v.  54. 

Attorney  General^  for  the  State. 

The  order  of  the  county  court,  made  on  the  5th  August,  1839, 
is  a  valid  order  to  efiect  the  object  intended  by  the  county  court. 
2  Hum.  490:  See  act  of  1815,  ch.  14. 
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2-  They  are  authoiized  to  take  a  new  bond  to  secure  the 
State  and  county  against  official  delinquency  for  the  year. 

3.  The  bond  does  by  its  terms  embrace  the  entire  year. 

4.  It  does  not  appear  (even  if  the  first  set  of  securities  were 
liable  for  delinquency  accruing  during  the  time  of  their  securi- 
tyship)  that  any  such  official  delinquency  did  occur.  On  the 
contrary  the  delinquency  occurred  after  the  first  set  of  securi- 
ties were  discharged. 

Reese,  J.  delivered  the  opinion  of  the  court. 

Miller  is  the  sherifi*  of  Johnson  county,  and  the  other  plain- 
tiffs in  error  his  sureties.  On  the  6th  August,  1839,  he  entered 
into  bond  as  sheriff  and  collector  for  the  year  1839,  with  the  co- 
plaintifis  in  error  as  his  sureties,  conditioned  for  the  faithful  col- 
lection and  payment  of  all  taxes  by  him  collected,  or  which 
ought  to  have  been  collected,  on  the  1st  day  of  December,  1839. 
Previously,  on  the  7th  day  of  May,  1838,  he  bad  entered  into 
bond  with  other  sureties  as  sheriff  and  collector  for  two  years. 
The  record  shows  that  subsequently,  and  prior  to  the  execution 
of  the  first  named  bond,  his  sureties  in  the  bond  of  1838,  pre- 
sented their  petition  to  the  county  court  to  be  released  fix>m  all 
further  liability,  having  five  days  notice,  and  that  the  sureties 
were  released  from  all  further  liability;  but  the  record  does  not 
specify  them  nomncuimj  but  only  by  description.  It  has  been 
argued  that  these  proceedings  did  not  release  the  first  sureties, 
but  that  they  are  still  liable.  We  answer;  that  question  does 
not  arise  in  tliis  suit,  and  caa  only  be  raised  by  the  government, 
in  a  case  with  said  sureties  when  it  may  seek  to  enforce  that 
bond.  The  sheriff  and  the  present  sureties  came  in  voluntarily 
and  gave  the  new  bond,  on  the  ground  that  such  release  had  taken 
place.  It  is  said  again,  that  as  the  first  sureties  were  released 
from  all  further  responsibility,  they  of  course  were  fixed  with 
all  existing  responsibility,  and  consequently  they  are  liable  for 
money  collected  and  in  the  hands  of  the  sheriff  at  the  time  of 
the  release  for  the  year  1839,  although  not  payable  till  Decem- 
ber 1839,  and  that  the  new  sureties  axe  not  liable  for  such  mo- 
ney.   The  very  statement  of  this  axgument  is  pregnant  with 
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the  proper  answer.  So  far  as  the  sheriff  collected  money,  he 
did  not  violate,  but  comply  with  his  bond.  If  he  did  not  pay 
it  over  in  December  1839,  it  was  a  breach  within  the  very 
terms  and  purpose  of  the  second  bond.  The  sheriff  was  not 
bound  by  law  or  the  tenor  of  his  bond  to  pay  over  the  money 
before  December,  and  the  new  sureties  were  bound  that  he 
should  then  pay  it  over,  and  not  the  first  sureties  who  had  been 
released. 

It  is  said  that  it  was  not  shown  that  the  justices  had  returned 
proper  tax  lists,  and  the  county  court  had  properly  assessed  the 
taxes  for  the  year  1839.  But  it  is  shown  that  the  due  power 
and  authority  was  placed  in  the  hands  of  the  sheriff  to  collect 
the  taxes  for  that  year.  The  sheriff  could  and  did  collect  them, 
and  this  suit  is  brought  because  he  has  not  paid  them  over. 
The  case  before  us  cannot  be  assimilated  to  tax  sales.  The 
principles  applicable  to  the  latter  have  no  analoiptjipMfiver  to 
those  which  govern  the  case  before  us.  ^jPHSSMtt(ifaM^"^^ 
of  the  public  should,  on  the  one  hand,  UJ^^A^cted  £rom1hir- 
prise  and  oppression,  yet,  on  the  other  hai^,'th^eqjN||9Lgfl^^ 
for  the  non-collection  and  non-payment  oi 
be  fully  and  fairly  enforced,  and  such  pi 
tion  avoided,  as  would  encourage,  rather  tfi^n¥Seck,  nggl^nt 
or  dishonest  defalcation.    Affirm  the  judgmenl 
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1.  By  th«  6lh  section  of  the  act  of  1715,  ch.  27,  the  existence  of  a  former  suit  within 
one  year  immediately  preceding  the  second,  saves  the  bar  in  three  cases;  1.  Where 
judgment  for  the  plaintiff  has  been  reversed  for  error.  2.  Where  judgment  for  the 
plaintiff  has  Jbeen  arrested.    3.  Where  the  defendant  cannot  be  served  with  process. 

2.  The  pendency  of  a  previous  suit  which  the  plaintiff  had  been  induced  to  dismiss  un- 
der the  influence  of  the  arts  and  devices  of  the  defendant,  does  not  save  the  bar. 

3.  A  court  of  equity  in  applying  the  statute  of  limitations  in  analogy  to  its  operation 
in  a  court  of  law,  has  made  but  one  exception  besides  those  contained  in  the  statute, 
and  that  is  where  the  cause  of  action  has  been  fraudulently  concealed  by  the  de- 
fendant. 

4.  An  agency  created  by  deed  to  sell  and  convey  land  and  receive  money  therefor,  it 
Dotadirect  technical  trust  of  which  a  court  of  chancery  has  exclusive  jurisdiction* 
such  an  agent  is  only  constructively  a  trustee  and  the  statute  of  limitations  bars  a  bill 
for  an  account  or  an«ction  of  assumpsit  for  the  money  received  under  such  agency. 

5.  In  all  case*  where  there  are  concurrent  remedies  in  a  court  of  law  and  equity,  the 

statute  operates  with  as  much  vigor  in  one  court  as  in  the  other. 

• 

This  bill  was  filed  in  the  chancery  court  at  Tazewell,  in  the 
county  of  Claiborne,  on  the  14th  day  of  October,  1836.  It  was 
to  have  an  account  of  monies  collected  under  an  agency  cre- 
ated by  deed  to  sell  land  and  receive  the  consideration  money 
therefor.  The  intestate  of  complainants  instituted  a  suit  in  the 
federal  court  for  the  purpose  of  getting  an  account.  This  suit 
was  however  dismissed  after  a  pendency  of  some  years,  and 
this  bill  filed  within  one  year  after  the  dismission  of  the  suit 
in  the  federal  court.  The  defendants  amongst  other  defences 
relied  on  the  statute  of  limitations  in  their  answers,  and  the  com- 
plainants replied  thereto. 

The  cause  was  heard  before  Williams,  chancellor,  at  the 
June  term,  1842,  upon  bill,  answers,  replication  and  proof,  and 
the  chancellor  being  of  the  opinion  that  the  claim  was  barred  by 
the  statute  of  limitations,  dismissed  the  bill. 

The  complainant  appealed. 

Pecky  for  complainant. 

jR.  J.  McKinney^  for  the  defendant. 

Orben,  J.  delivered  the  opinion  of  the  court. 

This  bill  is  filed  by  the  heirs  and  administratrix  of  Samuel 
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Nicholson,  against  the  heirs  and  administratrix  of  Thomas 
Johnson  deceased,  who  are  all  residents  of  another  State;  and 
Asahel  Johnson,  a  citizen  of  this  State. 

The  bill  alledges  that  Samuel  Nicholson  was  the  owner  of  a 
large  quantity  of  land  in  the  counties  of  Hawkins,  Grainger 
and  Claiborne,  amounting  to  100,000  acres,  that  he  had 
received  advances  of  money  from  Thomas  Johnson,  and  to 
secure  the  payment  thereof,  had  conveyed  him  these  lands,  and 
that  Thomas  executed  to  him  a  covenant,  which  constitutes 
said  conveyances  only  mortgages.  Thomas  Johnson  moved 
out  of  the  State,  and  appointed  his  brother  Asahel  Johnson,  the 
other  defendant,  his  agent  and  attorney  to  attend  to  said  lands, 
conduct  suits  for  their    recovery,  and  to  sell  and  convey 

them  for  the  benefit  of  said  Thomas  and  the  said  Nicholson, 

• 

and  that  said  Asahel  did  sell  a  large  portion  of  said  land, 
and  received  payment  to  tlie  amount  of  upwards  of  J20,000; 
that  in  selling  said  lands,  said  Asabel  acted  as  agent  and  at- 
torney of  the  said  Nicholson  as  well  as  of  the  said  Thomas 
Johnson,  and  that  both  the  said  Asahel  and  the  said  Thomas, 
are  liable  to  account  to  the  said  Nicholson  for  said  monies.  The 
bill  states  that  the  complainants'  intestate  had  prosecuted  a  suit 
in  the  federal  circuit  court  at  Knoxville  against  these  parties, 
for  an  account  in  the  premises,  which  was  defeated  by  the  arts 
and  devices  of  the  defendants,  and  that  this  bill  was  filed  shortly 
after  the  said  suit  was  dismissed. 

The  complainants  insist  that  the  statute  of  limitations  ought 
not  to  operate  as  a  bar  to  an  account  in  this  court  because — 

1st,  This  bill  is  but  a  continuation  of  the  suit,  in  the  Federal 
court,  which  was  brought  in  time; — ^and 

2nd,  Because  Asahel  Johnson's  agency  constituted  him  a 
trustee,  and  the  statute  will  not  run  in  a  case  of  direct  trust. 
As  to  the  effect  of  the  suit  in  the  federal  court  upon  the  question 
of  the  operation  of  the  statute  of  limitations  in  this  suit,  we 
think  the  complainants  are  wholly  mistaken.  If  the  statute  ope- 
rates at  all  in  this  case,  it  operates  as  imperatively  in  a  court  of 
equity,  as  it  does  at  law.  Courts  of  equity  in  appl3ring  the 
statute  of  limitations  in  analogy  to  its  operation  in  a  court  of 

law,  have  made  but  one  exception  beyond  those  contained  in 
26 
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the  statute,  and  that  is  where  the  cause  of  action  has  been  con- 
cealed hyfratid.  By  the  6th  section  of  the  act  of  1715,  ch.  27, 
the  existence  of  a  former  suit  saves  the  bar  in  but  three  cases, 
viz,  1,  where  judgment  for  the  plaintiff  has  been  reversed  for 
error.  2,  where  judgment  for  the  plaintiff  has  been  arrefted; 
and  3,  where  the  defendant  cannot  be  served  with  process. 
In  these  cases  if  a  new  action  shall  be  conunenced  in  one  year, 
the  statute  does  not  operate  as  a  bar.  This  case  does  not  present 
either  of  these  grounds  of  exception,  and  this  court  has  no 
power  to  add  an  exception  to  the  statute,  under  the  influence  of 
the  equitable  grounds  of  excuse  the  complainants  set  forth. 

2.  Do  the  facts  stated  in  the  bill  constitute  Asahel  Johnson's 
agency,  a  direct  technical  trust,  of  which  a  court  of  equity 
only  has  jurisdiction?  Most  clearly  they  do  not.  A  sahel  John- 
son is  agent  and  attorney  to  sell  the  lands  and  receive  the 
monies  of  the  complainants.  If  he  fail  to  pay  over  these 
monies,  most  clearly,  he  could  be  sued  at  law  for  money  re- 
ceived to  the  use  of  the  complainant.  In  all  cases  where  there 
are  concurrent  remedies  at  law>  and  in  equity,  the  statute  of 
limitations  operates  with  as  much  vigor  in  the  one  court  as  in 
the  other.  The  trust  created  in  such  case,  is  a  constructive 
trust.  This  court  in  the  case  of  Armstrong  vs.  Campbell  (3  Yerg. 
201)  decided  that  in  such  case  the  statute  would  operate,  and  all 
the  authorities,  both  English  and  American,  hold  the  same 
doctrine.  But  this  is  no  express  trust.  An  agent  to  sell  goods 
and  receive  money,  is  only  a  bailee.  He  is  trustee  by  impli- 
cation of  law — and  not  by  express  contract.  If  he  fail  to  pay 
an  action  at  law  may  be  maintained.  The  judgment  must  be 
affirmed. 
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1.  If  a  master  cause  ajid  penuit  his  slaves  to  pass  about  in  public  view  and  observatioii 
iudeccutly  naked,  he  is  guiUj  of  letvdness  and  indictable  therefor. 

2.  It  is  not  necenary  that  it  be  proved  that  the  slave  did  exhibit  him  or  herself  iu 
such  state  of  nakedness  by  any  comuiand  of  the  master,  to  sustain  the  indictment. 
That  the  master  caused  and  permitted  it,  may  be  inferred  from  circumstances  eatis- 
lactory  to  the  mind  of  the  jury. 

The  grand  jury  of  Claiborne  county,  at  the  September  term, 
1840,  at  the  instance  of  Bryant  Baker,  prosecutor,  indicted 
Levi  Britain  for  lewdness. 

This  indictment  charged  that  on  the  1st  day  of  August,  1840, 
and  on  divers  other  days,  in  the  county  of  Claiborne,  "Levi 
Britain,  was  and  still  i^thc  owner  of  certain  slaves,  and  was 
bound  to  have  and  keep  said  slaves  so  clad  and  covered,  as  to 
prevent  those  parts  of  the  j^ersons  of  said  slaves,  as  by  the 
rules  of  decency  should  be  kept  hid  and  concealed  from  the 
public  view,  properly  clothed  and  concealed  from  public  view 
and  observation;"  and  "that  the  said  Levi  Britain  at  &c.  &c. 
being  a  lewd,  licentious  and  immoral  person,  and  pot  regard- 
ing the  laws  of*^  decency  did  unlawfully  commit  open  and 
notorious  lewdness  by  then  and  there  unlawfully,  obscenely 
and  of  purpose  causing  and  permitting  his  said  slaves  to  go 
about  in  said  county,  so  naked  and  destitute  of  clothing,  that 
their  organs  of  generation  and  other  parts  of  their  bodies,  which 
should  have  been  clothed  and  concealed,  were  publicly  ex- 
posed to  the  view  and  observation  of  all  the  good  people  of 
the  State." 

The  defendant  pleaded  not  guilty,  and  an  issue  upon  this  plea 
was  submitted  to  a  jury  of  Claiborne  county,  at  the  January 
term,  1842,  judge  Lucky  presiding.  Proof  was  exhibited 
that  the  slave  was  seen  on  various  occasions  whilst  in  the  em- 
ployment and  service  of  her  master,  almost  entirely  destitute 
of  clothing,  with  some  tattered  rags  hanging  upon  her,  and  her 
body  exposed  indecently  as  set  forth  in  the  indictment.  His 
honor  charged  the  jury  that  the  facts  set  forth  in  the  indictment 
constituted  an  indictable  offence,  and  that  if  the  proof  sustain- 
c^d  the  indictment,  they  would  find  the  defendant  guilty. 

The  jury  returned  a  verdict  of  guilty.     A  motion  was  made 
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for  a  new  trial  and  overruled,  also  in  arresl  of  judgment  which 
was  also  overruled  and  judgment  rendered  against  the  defend- 
ant, that  he  pay  a  fine  of  $25  and  cost,  &c.  The  defendant 
appealed  in  error. 

J.  A.  McKinney,  for  plaintiff  in  error. 
Attoniey  Generaly  for  the  State. 

Green,  J.  delivered  the  opinion  of  'the  court. 

In  this  case,  it  is  not  questioned  that  if  the  defendant  caused 
and  permitted  his  slaves  to  go  about  the  country  in  such  a  state 
of  nakedness,  as  is  alledged  in  the  indictment,  he  is  guilty  of  lewd- 
ness, and  ought  to  be  punished;  but  it  is  insisted  that  the  evidence 
does  not  support  the  indictment.  It  is  true  that  the  witnesses  do 
not  prove  that  the  defendant,  by  any  act  or  command  of  his,  re- 
quired the  female  slave  to  exhibit  herself  so  destitute  of  clothes, 
as  she  is  described  by  the  witnesses  to  have  beenj  but  as  she 
was  seen  upon  several  occasions  in  this  state  of  nakedness,  and 
other  times  with  garments  greatly  tattered  and  torn,  it  might 
be  inferred  by  the  jury,  that  the  master  witliheld  from  her  the 
clothing  necessary  to  cover  her,  and  if  so,  by  requiring  her  to 
perform  labor  for  him  in  the  field,  he  caused  her  to  go  about  in 
this  naked  condition.  If  she  had  been  entirely  stripped,  it 
would  have  been  more  probable  that  the  act  was  voluntary  on 
her  part,  but  as  she  had  dirty  rags,  the  remains  of  garments, 
hanging  about  her,  and  was  frequently  seen  in  this  situation,  we 
cannot  say  the  jury  did  wrong  in  finding  that  her  master 
caused  and  permitted  the  existence  of  these  facts. 

Let  the  judgment  be  affirmed. 
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Whitbsides  ct  als.  vs.  Rayle. 

1.  A  court  of  cbaocery  hu  no  power  to  correct  an  erroneous  taxation  of  costs  ac- 
cruing in  a  court  of  law.  The  court  of  common  law  in  which  the  suit  is  tried,  and  of 
which  the  costs  are  incident,  has  the  most  ample  and  summary  power  on  the  subject. 

2*  The  supreme  court  will  never  reverse  cases  of  appeals  in  chancery,  on  the  grounds  of 
erroneous  taxation  of  costs  alone.  • 

This  bill  was  filed  by  Thomas  Whiteside  and  others,  in  tlic 
chancery  court  at  Tazewell,  against  William  Rayle,  praying 
for  the  correction  of  a  bill  of  costs  in  a  suit  at  law  between 
the  defendant  and  complainants,  erroneously  taxed.  The  de- 
fendant demurred  to  the  bill,  and  the  chancellor  sustained  the 
demurrer  and  dismissed  the  bill.  The  complainants  appealed 
to  tlie  supreme  court.  All  the  facts  necessary  to  a  fuU  under- 
standing of  this  case  are  set  forth  in  the  opinion  of  the  court 
which  follows. 

J.  A*  McKinncy,  for  complainants. 
PecJcj  for  defendant. 

Reese,  J.  delivered  the  opinion  of  the  court. 

The  defendant  brought  an  action  of  trespass,  for  an  assault 
and  battery  and  false  imprisonment  in  the  circuit  court,  for 
the  county  of  Jefierson,  against  the  complainants,  and  others, 
and  upon  the  trial  thirteen  of  the  defendants  in  that  suit  were 
found  guilty  and  damages  assessed  against  them,  and  the  bal- 
ance being  much  the  larger  number,  were  found  not  guilty, 
and  recovered  against  the  plaintiff  in  that  suit,  their  costs  &c. 
The  defendants  in  that  suit  who  were  found  guilty,  and  against 
whom  judgment  was  rendered,  appealed  to  the  supreme  court, 
where  the  judgment  was  affirmed,  and  an  execution  was 
sued  out  from  that  court  for  the  damages  and  costs.  The  bill 
alledges  that  the  costs  were  improperly  taxed,  in  two  leading 
particulars.  First,  that  the  service  of  process  upon  all  the  de- 
fendants as  well  those  who  were  acquitted,  as  those  who 
were  convicted  of  the  charge  contained  in  the  declaration, 
was  taxed  against  the  latter  thirteen  defendants,  against  whom 
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the  verdict  and  judgment  were  rendered.  And,  secondly,  that 
the  witnesses  surnmoncd  on  the  trial  for  the  purpose  of  making 
manifest  the  innocence  of  the  defendants  who  were  acquitted, 
and  whose  costs  were  recovered  by  said  defendants,  and  should 
have  been  taxed  against  the  plaintiff,  were  in  fact  taxed  against 
the  defendants  who  were  convicted,  as  having  been  recovered 
by  the  plaintiff.  A  demurrer  was  filed  to  tliis  bill,  which  the 
chancellor  sustained,  and  he  decreed  a  dismissal  of  the  bill  and 
a  dissolution  of  the  injunction;  and  the  question  here  is  whether 
in  so  doing  he  erred. 

It  is  possible  that  a  case  might  exist,  in  which,  owing  to  the 
wrong  or  fraud  of  a  party  in  a  suit  at  law,  a  court  of  chancery 
might  be  clothed  with  jurisdiction  to  investigate,  supervise  and 
correct  the  taxation  of  costs.  But  so  summary  and  so  ample 
is  the  power  of  a  court  of  common  law  over  the  subject,  that  it 
is  difficult  to  imagine,  even  the  existence  of  such  a  case.  On 
the  other  hand,  the  rule  and  law  of  costs  is  so  different  in  a 
court  of  chancery,  and  the  taxation  of  them  so  foreign  from  the 
habits,  studies  and  jurisdiction  of  that  court,  that  for  it  to  take 
upon  itself  their  adjustment  and  supervision,  would,  indeed  be 
something  novel  and  strange:  moreover,  the  taxation  of  costs  in 
any  court  is  but  the  incident  to  a  suit  in  such  court;  there  are 
the  process,  subpoensis,  orders,  rules  &c.,  and  all  the  materials 
for  the  proper  adjustment  of  the  matter,  and  tliere  and  there  only, 
it  is  peculiarly  proper,  that  it  should  be  left.  How  would  or 
could  the  chancellor  get  properly  before  him  all  these  materials? 
The  thing  is  impracticable,  not  to  say  absurd.  On  grounds 
therefore,  the  most  obvious,  of  public  convenience,  the  mere 
incidental  jurisdiction  of  correcting  and  adjusting  costs,  must  be 
left  in  the  forum,  which  investigates  and  determines  the  princi- 
pal matter,  the  suit  itself.  So  strongly  does  this  court  adhere  to 
this  principle,  that  it  is  a  settled  rule  of  practice  here  in  chance- 
ry cases,  not  to  entertain  jurisdiction  for  the  purpose  of  correct- 
ing the  most  erroneous  judgment  on  the  subjects  of  costs 
merely. 

As  to  the  first  ground  stated  in  this  bill,  the  taxation  of  the 
leading  process  of  all  the  defendants  to  those  who  were  convict- 
ed, this  court  can,  and  will  upon  its  common  law  side,  on  motion 


JULY  TERM,  1842.  207 

[Lewk  va,  Ballard.] 

make  the  proper  correction.  As  to  the  other  ground,  with  re- 
lation to  witnesses,  summoned  generally  on  behalf  of  the  de- 
fendants but  examined  exclusively  on  behalf  of  certain  defend- 
ants who  are  acquitted,  it  is  believed  that  the  circuit  court 
trying  the  cause  could,  from  the  judge's  notes  at  the  time,  have 
directed  them  to  have  been  taxed  against  the  plaintiff.  His 
omission  to  do  so,  cannot  invest  a  chancellor  with  the  difficult 
and  dangerous  jurisdiction  of  now  inquiring  into  the  character, 
extent,  and  bearing  of  the  testimony  actually  heard,  for  the 
purpose  of  taxing  the  attendance  of  witnesses  to  the  proper 
parties. 

Let  the  decree  be  affirmed. 


Lewis  vs.  Bullard. 

Ballard  sued  Lewis  in  debt,  on  a  bond  given  bj  Lewis  as  the  snretj  of  Hicklandt  for 
the  snccessfnl  prosecution  of  a  suit  instituted  by  Hickland  against  Lewis:  Held,  that 
the  entire  record  of  the  suit  should  have  been  produced  in  evidence,  and  that  the  ad- 
mission of  a  paper  purporting  to  bean  execution  in  favor  of  Levvis  against  said  Hick- 
land,  was  erroneous. 

This  is  an  appeal  in  the  nature  of  a  writ  of  error  from  the 
judgment  of  the  circuit  court  of  Claiborne  county,  at  the  May 
term,  1842,  judge  R.  Anderson  presiding,  rendered  in  favor  of 
BuUard  against  Lewis,  as  surety  in  a  prosecution  bond.  The 
suit  was  instituted  by  Hickland  in  the  circuit  court  of  Claiborne 
against  Lewis,  and  Hickland  was  cast  and  the  cost  amounted 
to  $78  68J.  An  execution  was  issued  and  returned  by  the 
sheriff  of  Claiborne  county  nulla  bona.  Thereupon  Lewis  in- 
stituted this  suit  in  debt  against  the  surety.  The  facts  are  more 
fully  stated  in  the  opinion  of  the  court. 

Peck,  for  Lewis. 

Garrett,  for  Bullard. 

Reese,  J.  delivered  the  opinion  of  the  court. 

:Bullard  declared  against  Lewis,  in  debt,  on  a  penal  bond, 
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for  the  sum  of  $250,  made  by  one  Barnett  Hickland,  not  sued, 
and  said  Lewis.  The  latter  in  his  plea  craved  oyer  of  the  con- 
dition of  the  said  bond,  which  was  that  said  Hickland  should 
with  effect  prosecute  an  action  on  the  case  by  him  commenced 
against  said  Bullard  in  the  circuit  court  of  Claiborne  county,  or 
on  failure  that  he  would  pay  and  satisfy  all  costs  that  might  be 
adjudged  in  that  behalf;  and  thereupon  he  pleaded  performance 
of  said  condition.  The  plaintiff  replied,  and  assigned  as  breaches 
of  the  condition  that  said  Hickland  had  not  prosecuted  his  suit 
with  effect,  and  had  failed  to  pay  tlic  costs  to  the  amount  ol 
one  hundred  dollars  adjudged  against  him,  and  concluded  with 
a  verification.  The  defendant  rejoined  that  he  had  well  and 
truly  satisfied  and  paid  to  the  plaintiff  the  costs  adjudged 
against  said  Hickland,  and  upon  this,  issue  was  joined. 
Upon  this  state  of  the  pleadings,  if  no  testimony  had  been  pro- 
duced by  either  party,  the  plaintiff  below  would  have  been  en- 
titled to  nominal  damages.  There  was  a  verdict,  however, 
that  the  defendant  had  not.  paid  the  costs  of  the  suit  in  the 
pleadings  mentioned,  and  finding  that  those  costs  amounted  to 
the  sum  of  $78  68 J.  Anew  trial  was  asked  for  and  refused,  and 
judgment  given  for  the  amount  of  the  verdict. 

A  bill  of  exceptions  in  the  case  states  that  no  testimony  what- 
ever, on  either  side,  was  produced,  except  a  paper  therein  set 
forth,  purporting  to  be  an  execution  issued  from  the  circuit 
court  of  Claiborne  county,  to  the  sheriff  of  that  county  against 
Barnett  Hickland,  at  the  suit  of  John  Bullard,  for  the  sum  of 
$78  68  J,  for  costs  by  the  latter  recovered  of  the  former,  on 
which  the  sheriff  returned  nidla  bona.  This  paper  was  ob- 
jected to  when  offered  by  the  plaintiff  as  evidence  in  this  suit — 
but  was  admitted  by  the  court  and  read  to  the  jury,  and  the 
only  question  here  is,  was  the  admission  of  this  testimony  er- 
roneous. We  think  it  was.  The  execution  of  itself  did  not 
show  the  liability  of  the  defendant.  It  did  not  establish  that 
it  was  the  final  process  in  the  case  in  which  defendant  had  be- 
come prosecution  bail  for  Hickland.  The  entire  record  of 
that  suit  should  have  been  produced,  so  as  to  have  shown  that 
the  prosecution  bond  and  the  execution  were  each  part  and 
parcel  of  the  same  suit.     We  regret  the  necessity  of  reversing 
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this  judgment,  as  we  can  more  than  conjecture  that  the  bond 
and  the  execution  relate  to  the  same  legal  proceedings — and 
are  connected  together.  But  it  is  important  to  adhere  to  the 
well  settled  principles  of  evidence  adopted  and  enforced  for 
the  attainment  of  truth  and  certainty,  in  judicial  investigations. 
Let  the  judgment  be  reversed  and  the  cause  be  remanded  for 
a  nfew  trial. 


Crouch  and  Emmehson  vs*  Bowman. 

1.  £feiy  partner  is  the  agent  of  the  partnership,  may  transact  business  in  its  name,  and 
in  all  simple  contracts  relating^  to  the  business  of  the  partnership  he  may  bind  the 
members  of  the  firm)  but  in  order  to  do  this  he  must  act  in  the  name  of  the  firm 
and  in  signing  notes,  bills,  ftc.  he  must  subscribe  the  name  or  style  by  which  they 
are  known  as  a  firm,  and  in  which  they  do  business. 

2.  Where  Croui^.h,  £mmerson,  Jones  and  Carter  were  partners  under  the  firm  name  of 
Crouch,  Emmerson  &  Co.,  and  Jones  executed  ft  note,  signing  the  names  of  each  of  the 
firm:  Held,  on  a  plea  of  non  ut  factum  filed  by  Crouch«  Emmerson  and  Carter,  that 
Jones  had  no  power  to  bind  them  by  such  signature;  that  such  signature  constituted 
the  note  primM  fkeU  an  individual  transaction. 

3.  In  order  to  make  all  liable  it  must  be  shown,  that  the  money  or  goods  that  consti- 
tute the  consideration  of  the  note  went  into  the  p&rtnership  concern,  as  par  t  of  the 
common  stock. 

On  the  14th  day  of  September,  1839,  D.  Bowman  instituted 
an  action  of  debt  in  the  circuit  court  of  Washington  county, 
against  W.  Crouch,  Thomas  B.  Emmerson,  D.  W.  Carter  and 
James  H.  Jones.  This  writ  was  executed  on  them.  At  the 
October  term,  1839,  the  plaintiff  filed  his  declaration  in  debt 
on  a  note  signed  "Crouch  &  Emmerson."  and  "Carter  &  Jones," 
binding  them  to  pay  to  Bowman  the  sum  of  two  hundred  and 
fifty-five  dollars. 

Crouch  &  Emmerson  pleaded  non  est  factum,  and  Jones  & 

Carter  payment. 

•  On  these  pleas  issues  were  taken,  and  they  were  submitted 

to  a  jury  at  the  February  term,  1842,  judge  Anderson  presid- 

ing.     It  appeared  that  Jones  signed  the  names  of  the  others  to 

the  note.      It  did  not  appear  for  what  the  note  was  given. 

^"Crouch  &  Emmerson"  were  doing  business  in  Jonesborough, 
27 
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under  that  firm  name,  and  Jones  &  Carter  in  the  same  place, 
under  the  firm  name  of  ''Carter  &  Jones/*  and  these  four  per- 
sons weire  partners  in  one  joint  concern  in  shipping  flour  down 
the  river.  The  plaintiff  also  gave  in  evidence  a  receipt  exe- 
cuted to  Crouch,  Emmerson  &  Co.,  and  an  order  from  Crouch 
to  Jones. 

Anderson,  judge,  charged  the  jury,  that  though  the  plaintiff  did 
not  charge  the  defendants  as  general  partners,  yet  if  the  proof 
showed  that  in  fact  they  were  general  partners,  it  would  be  suffi- 
cient to  authorize  them  to  find  for  the  plaintiff  on  the  plea  of  non 
eitfactumj  and  that  if  a  partnership  were  proved,  the  law  would 
presume  it  a  general  partnership;  that  it  would  be  incumbent 
on  the  defendants  to  show  any  fimitation,  if  any  there  were,  on 
the  terms  of  said  agreement,  and  that  general  partners  had  the 
right  to  bind  each  other  by  simple  contract  in  all  matters  that 
properly  relate  to  the  business  of  the  partnership. 

The  jury  rendered  a  verdict  against  all  the  defendants. 

Crouch  &  Emmerson  moved  the  court  for  a  new  trial,  which 
was  overruled,  and  judgment  rendered  in  favor  of  plaintiff. 
They  appealed  in  error  to  this  court. 

J.  A.  McKinney^  for  the  plaintiffs  in  error. 

T.  4.  R.  Nehony  for  the  defendant  in  error. 


Green,  J.  deUvered  the  opinion  of  the  court. 

This  is  an  action  of  debt  brought  by  Bowman  against  Wm. 
Crouch  and  Thomas  B.  Emmerson,  partners,  trading  under  the 
firm  of  Crouch  &  Emmerson,  and  David  W.  Carter  and  James 
H.  Jones,  partners,  trading  under  the  firm  of  Carter  &  Jones, 
upon  the  following  note: 

"$265. — On  or  before  the  first  day  of  June,  we  promise  to 
pay  Daniel  Bowman  two  hundred  and  fifiy-five  dollars,  in  par 
money,  for  value  received,  April  3d,  1837. 

CROUCH  &  EMMERSON, 
CARTER  &  JONES." 
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Crouch  &  Emmerson  pleaded  severally  wm  est  factum^  and 
Carter  &  Jones  pleaded  payment 

On  the  trial  it  was  proved,  that  James  H.  Jones,  a  member 
of  the  firm  of  Carter  &  Jones,  executed  the  said  note,  and  sign- 
ed the  name  of  Carter  ft;  Jones,  as  also  the  name  of  Crouch  & 
Emmerson.  It  was  also  proved,  that  Crouch  &  Emmerson  was 
the  name  of  a  firm  doing  business  in  Jonesborough,  and  that 
Carter  &  Jones  was  the  name  of  another  firm  doing  business  in 
said  town,  and  that  these  two  firms  were  in  partnership  in  send^ 
ing  flour  down  the  river  in  1836  and  1837.  The  plaintiff  below 
was  a  miller  and  dealt  in  flour. 

The  plaintiff  gave  in  evidence  a  receipt  executed  to  Crauchf 
Emmersoft  ^  Co.  by  J.  &  W.  K.  Blair;  and  an  order  from  Wm. 
H.  Crouch  to  Mr.  Jones  to  pay  Daniel  Bowman  S126,  and  stat- 
ing that  he  had  bought  one  hundred  barrels  of  flour,  and  that  the 
balance  must  be  paid  in  par  money. 

The  jury  found  a  verdict  against  all  the  defendants,  upon 
which  judgment  was  rendered,  and  from  which  Crouch  &  Em- 
merson appealed  in  error  to  this  court.  The  question  is,  wheth- 
er the  issue  on  the  plea  of  non  est  factum  was  properly  found  by 
the  jury  against  Crouch  &  Emmerson.  Every  partner  is  an 
agent  of  the  partnership,  and  may  transact  business  in  its  name, 
and  in  all  simple  contracts  relating  to  the  business  of  the  part- 
nership, he  may  bind  all  the  members  of  the  firm.  But  in  order 
to  do  this,  he  must  act  in  the  name  of  the  firm,  and  in  signing 
notes,  bills,  &c.  he  must  subscribe  the  name  of,  or  style  by  which 
they  are  known  as  a  firm,  and  in  which  they  do  business.  Judge 
Story  says,  (Com.  on  Part.  sec.  102,)  "All  such  contracts  and 
engagements,  acts  and  things,  he  has  authority  to  make  or  do  in 
the  name  of  the  firm;  and  indeed  to  bind  the  firm,  they  must 
ordinarily  be  made  and  done  in  the  name  of  the  firm,  otherwise 
they  will  bind  the  individual  partner  only,  who  executes  them 
as  his  own  private  acts,  contracts  or  things."  Pothier  says, 
(Story  on  Part.  sec.  102,)  "Whatever  may  be  the  authority  of  a 
partner,  in  order  that  a  debt  contracted  by  him  should  bind  his 
partners,  it  is  necessary  that  it  should  be  contracted  in  the 
name  of  the  firm."  Mr.  Erskine  says,  (Ersk.  Inst.  B.  3,  Tit. 
3  sec.  20,     See  Story  on  Part,  note  2  p.  164,)  "According  to 
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our  present  practice,  the  partners  in  private  companies  gen- 
erally assume  to  themselves  a  firm  name,  proper  to  their  own 
company,  by  which  they  may  be  distinguished  in  their  transac- 
tions; and  in  all  deeds  subscribed  by  this  name  of  distinction, 
every  partner  is,  by  the  nature  of  copartnery,  understood  to 
be  intrusted  with  a  power  from  the  company,  of  binding  them. 
Any  one  partner,  therefore,  who  signs  a  bill  or  other  obligation, 
by  the  company's  firm,  obliges  all  the  partners;  but  where  he 
subscribes  a  deed  by  his  own  proper  subscription,  the  creditor, 
who  followed  his  faith  alone  in  the  transaction,  hath  no  action 
against  the  company,  unless  he  prove  that  the  money  lent  or  ad- 
vanced by  him  was  thrown  into  the  common  stock.'-  *'But" 
says  chancellor  Kent,  (2  Comm.  41,)  "if  a  bill  or  note  be  drawn 
by  one  partner,  in  his  own  name  only,  and  without  appearing 
to  be  on  partnership  account,  or  if  one  partner  borrow  money 
on  his  own  security,  the  partnership  is  not  bound  by  the  signa- 
ture, even  though  it  was  made  for  a  partnership  purpose,  or  the 
money  applied  to  a  partnership  use."  But  it  is  otherwise,  if 
the  biU  be  drawn  by  the  partner  upon  the  firm,  in  his  own  name, 
upon  partnership  account* 

It  is  not  enough,  therefore,  in  this  case,  that  Jones  had  potoer 
to  bind  Emmerson,  Carter  and  Crouch,  as  well  as  himself,  by 
his  signature;  unless  he  subscribed  the  name  of  the  firm,  the 
partners  are  not  bound. 

If  two  persons  are  in  partnership,  doing  business  in  the  firm 
name  of  Doe  &  Roe,  and  John  Doe,  one  of  the  partners,  exe- 
cutes a  note,  signing  his  own  pame,  John  Doe,  and  under  that, 
as  a  distinct  signature,  the  name  of  Richard  Roe  his  partner, 
the  latter  will  not  be  bound  by  such  signature.  Prima  facie  it 
is  not  a  partnership,  but  an  individual  transaction.  In  order  to 
make  both  liable,  it  must  be  shown  by  the  plaintiff,  that  the 
money  or  goods,  that  constituted  the  consideration  of  the  note, 
went  into  the  partnership  concern,  as  part  of  the  common  stock. 
This  being  proved,  both  are  liable,  although  Doe  signed  his 
own  name  only  to  the  note. 

A  partnership  does  not  create  the  partners  agents  to  bind  the 
other  partners,  except  by  acts  done  in  the  firm  name.  In  this 
case  the  firm  name  of  the  partnership  for  sending  flour  down 
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the  river  was  not  used.  There  is  no  express  testimony  as  to 
what  was  the  style  of  the  partnership;  but  the  receipt  produced 
by  the  plaintiff,  executed  by  the  Blairs,  styles  it  Crouch,  Em- 
merson  &  Co,  Certainly  a  member  of  the  firm  of  Crouch, 
Emmerson  &  Co.,  cls  suchy  had  no  power,  by  subscribing  the 
name  of  Crouch  &  Emmerson,  to  bind  that  firm,  or  any  mem- 
ber of  it,  and  consequently  the  issue  upon  the  plea  of  9u>n  est 
factum  should  have  been  found  in  favor  of  the  defendants. 

If  one  individual  member  of  a  firm  could,  by  subscribing 
the  individual  name  of  such  member  of  the  firm,  bind  them  a//, 
he  could,  by  subscribing  the  name  of  any  one  of  tkemj  bind 
that  one;  a  consequence,  from  a  partnership,  most  absurd  and 
mischievous. 

Wo  are,  therefore,  of  opinion  there  is  error  in  this  record,  and 
that  the  judgment  should  be  reversed. 


Bachman  vs.  Crawford. 

1.  A  widowed  daughter,  Uie  mother  of  aeveral  children,  resided  with  her  father,  lived 
io  the  same  house  and  eat  at  the  same  table  with  him,  and  cnltiTated  portions  of  his 
land  with  her  children:  Held,  that  she  was  «*head  of  a  family  engaged  in  ngricnl- 
tnre**  within  the  meaning  of  the  act  of  1833t  ch.  80,  and  entitled  by  virtne  thereof  to 
have  and  hold  one  farm  horse  exempt  from  execution. 

2.  This  act  ought  to  be  so  construed  as  to  advance  the  remedy  the  legislature  intended 
to  afford. 

3.  Articles  were  sold  in  1833,  and  others  in  1834,  to  Crawford  by  Bachman.  Bach- 
man obtained  one  judgment  on  the  entire  account,  and  levied  the  execution  on  Craw- . 
ford's  only  ftirm  horse:  Held,  that  Crawford  having  no  power  to  compel  Bachman 
to  take  separate  judgments,  and  Bachman  having  chosen  to  consolidate  the  accounts 
in  onejudgraent,  Crawford's  farm  horse  was  not  subject  to  the  satisfaction  of  such 
judgment,  though  part  of  said  judgment  was  founded  upon  a  contract  entered  into 

previous  to  the  first  day  of  February,  1834. 

About  the  year  1828  Sarah  Crawford  became  a  widow  by 
the  death  of  her  husband.  Shortly  thereafter  she  removed 
from  the  residence  of  her  deceased  husband  to  the  residence 
of  her  father,  carrying  with  her  five  children,  three  sons  and 
two  daughters.  She  resided  with  her  father  with  her  children 
some  ten  or  fifteen  years;  they  dwelt  in  the  same  house  and 
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eat  at  the  same  table.  She,  however,  by  the  consent  of  her  fa- 
ther, cultivated,  for  her  separate  use,  a  portion  of  his  land,  and 
owned  one  horse  which  was  occasionally  used  on  the  farm  in 
the  cultivation  thereof;  her  son  had  also  another  horse  on  the 
place. 

In  the  year  1833^  she  contracted  a  debt  with  J.  Gammon  & 
Co.,  merchants,  to  the  amount  of  $3  54,  and  in  1836  to  the 
amount  of  $43  33|.  On  the  11th  day  of  November,  1837, 
Gammon  &  Co.  procured  the  issuance  of  a  warrant  by  a  jus- 
tice of  the  peace  of  Sullivan  county,  against  Mrs.  Crawibrd, 
and  judgment  was  rendered  for  the  entire  amount  of  the  ac- 
counts due  in  1833  and  1836.  On  the  21st  day  of  December,  1838, 
Kji.  fa*  was  issued  which  came  to  the  hands  of  David  Bach- 
man,  a  constable  of  Sullivan  county,  and  was  by  him  levied  on 
the  bay  horse  above 'alluded  to,  worth  the  sum  of  $140.  The 
horse  was  sold  by  said  constable,  Bachman,  and  blx>ught  the 
sum  of  %66i  with  which  the  judgment  of  Gammon  &  Co.  was 
satisfied. 

On  the  1st  March,  1839,  Mrs.  Crawford  having  made  oath 
that  in  consequence  of  her  poverty  she  was  unable  to  bear  the 
expenses  of  the  law  suit  she  was  about  to  commence,^ procured 
the  issuance  of  a  writ  in  trespass  against  Bachman,  under  the 
provisions  of  the  act  passed  in  1823  for  the  benefit  of  poor  per- 
sons, returnable  to  the  circuit  court  of  Sullivan  county. 

The  defendant  pleaded  notguilty,  and  the  issue  thereupon  was 
submitted  to  a  jury  upon  the  above  stated  facts  at  the  March 
term  of  1842,  judge  R.  M.  Anderson  presiding. 
^  The  judge  charged  the  jury  that  to  exempt  the  horse  from  ex- 
ecution, it  must  be  the  only  horse  of  the  plaintiff;  2d,  that  she 
must  be  the  head  of  a  family;  3d,  that  she  must  be  engaged 
in  agriculture.  Though  to  fulfill  the  terms  of  the  statute  it  was 
not  necessary  that  Mrs.  Crawford  should  be  actually  employed 
herself  in  the  manual  labor  of  the  farm;  it  was  sufficient  if  she 
caused  the  land  to  be  cultivated  by  her  children.  That  to  con- 
stitute her  the  head  of  a  family  it  was  not  necessary  that  she 
should  have  the  entire  command  and  control  of  the  place  where 
she  resided,  nor  that  she  should  have  a  separate  house  and  ta- 
ble; but  that  if  she  resided  with  her  father,  and  by  and  through 
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the  indtrumentality  of  her  children  cultivated  for  her  use  a  por- 
tion of  her  father's  land,  she  would  still  be  the  head  of  a  family 
within  the  meaning  of  the  statute  of  1833,  ch.  80,  though  she 
may  have  eat  at  his  table  and  been  sheltered  by  his  roo£ 

The  court  further  charged,  that  the  fact  that  a  portion  of  the 
debt  upon  which  the  defendant's  judgment  was  based,  was 
contracted  before  the  I  st  February  1834,  could  not  do  away  the 
exemption  of  the  statute,  as  the  defendant  had  chosen  to  con- 
solidate his  accounts  and  take  the  judgment  for  the  whole. 

The  jury  rendered  a  verdict  in  favor  of  the  plaintiff  for  the 
sum  of  $112  75.  A  motion  for  a  new  trial  was  made  and 
overruled,  and  the  defendant  appealed  in  error. 

JR.  J.  McKinneyf  for  the  plaintiff  in  error. 

T.  A.  B^  NeUoUf  for  defendant  in  error. 

Green,  J.  delivered  the  opinion  of  the  court. 

This  is  an  action  of  trespass  against  a  constable  for  selling 
the  only  farm  horse  belonging  to  the  plaintiff. 

The  principal  question  is  whether  the  plaintiff  below  was 
the  "head  of  a  family"  at  the  time  the  horse  was  seized  and 
sold. 

The  evidence  is  that  about  sbcteen  years  ago,  the  husband  of 
the  plaintiff  dying,  she  went  to  live  with  her  &ther  and  mother 
who  were  very  old.  Her  father  was  between  eighty  and  ninety 
years  of  age — owned  the  house  and  land,  and  by  his  permis- 
sion  the  plaintiff  ^d  her  children  lived  in  the  house  with  him, 
and  she  caused  such  portion  of  the  land  to  be  cultivated  by  her 
sons,  as  she  chose.  The  court  charged  the  jury  that  "if  the 
plaintiff  had  children  who  were  living  with  her  at  the  time  the 
levy  was  made,  although  she  resided  in  the  same  house  with 
her  father,  and  although  he  might  claim  and  exercise  absolute 
dominion  and  control  over  the  house  and  farm,  still  the  plaintiff 
being  the  mother  of  children  residing  with  her,  wouldt  within 
the  meaning  of  the  statute^  be  considered  as  the  head  of  her 
own  family,  and  within  the  .  exemption  of  the  statute;  and  that 
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there  might  be  two  families  residing  together  in  the  same  house 
and  occupying  the  same  apartments." 

To  this  charge  the  defendant  in  error  excepts,  and  insists 
that  a  family  consists  of  all  those  who  live  in  the  same  house, 
and  have  one  head  or  manager. 

We  do  not  question  but  that  the  definition  given  is  correct 
when  applied  to  the  word  "family"  in  its  more  general  and 
comprehensive  sense.  When  one  man  controls,  supervises, 
and  manages  the  affairs  about  a  house,  he  is  in  the  largest  sense, 
the  head  of  the  family,  and  all  who  reside  in  the  house  are 
members  of  the  family.  But  it  may  be  a  large  boarding  es- 
tabhshmcnt,  in  which  half  a  dozen  distinct  families  reside.  We 
do  not  suppose  that  these  families  lose  their  character  as  such, 
because  they  reside  under  another  man's  roof,'  and  feed  at  a 
common  table.  So  two  families  with  equal  rights  and  claims 
may  reside  together,  and  although  thus  associated,  they  all  con- 
stitute in  a  large  sense,  one  family — still  the  father,  or  mother, 
as  the  case  may  be,  exercising  a  distinct  control  over  the  children 
and  servants  belonging  to  them — constitutes  each  a  distinct 
family,  and  the  manager  of  each  a  "head  of  a  family." 

The  act  of  1833,  ch.  80,  that  provides  for  the  exemption  of  a 
farm  horse  and  other  articles  from  execution,  in  favor  of  the 
head  of  a  family  engaged  in  agriculture,  ought  to  be  so  con- 
strued as  to  advance  the  remedy  the  legislature  intended  to  af- 
ford. There  is  no  reason  that  a  family  engaged  in  agriculture, 
merely  because  it  may  reside  under  the  same  roof  with  other 
families,  and  feed  at  a  common  table,  should  be  denied  the  ben- 
efits of  the  act. 

The  case  of  Bourne  vs.  Wikf  19  Wend.  4769  is  not  analogous 
to  the  case  before  us.  In  that  case  it  was  decided  that  a  man 
thirty-five  or  forty  years  old,  residing  with  his  step  mother,  and 
having  no  wife  or  children,  was  not  a  "householder"  within  the 
meaning  of  the  statute  of  New  York,  that  exempts  the  wearing 
apparel  of  a  householder  from  execution.  He  had  no  family, 
had  no  control  of  the  house,  and  consequently  could  not  be  a 
"householder."  Buthere,  the  plaintiff  below  was  the  mother 
of  children  living  with  her,  dependent  on  her  for  protection  and 
support,  and  subject  to  her  control.     They  constituted,  there- 
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fore,  her  "family"  peculiarly,  as  contradistinguished  from  that 
of  her  father,  and  she  was  the  head  thereof. 

2.  The  act  of  assembly,  before  referred  to,  provides  that  the 
exemption  shall  extend  only  to  executions  issued  upon  judg- 
ments founded  upon  contracts  entered  into  from  and  after  the 
first  day  of  February,  1834.  In  this  case  the  judgment  was 
founded  upon  an  account,  a  few  of  the  articles  mentioned  in " 
which,  were  delivered  in  1833,  and  the  larger  portion  in  1835. 
We  think  the  court  properly  charged  the  jury  that  this  was  such 
a  case  as  would  exempt  the  property  mentioned  in  the  statute. 

The  plaintiff  in  the  execution  had  his  right  of  action  for  the 
articles  delivered  in  1833,  and  if  he  had  chosen  might  have 
brought  his  suit  at  the  end  of  that  year,  for  the  recovery  of 
their  value.  But  he  chose  to  let  the  account  run  on  unliqui- 
dated and  to  sue  for  the  whole  in  this  action.  He  cannot,  by 
his  voluntary  act,  thus  deprive  the  party  against  whom  the  ex- 
ecution issued  of  a  right  secured  by  law.  The  defendant 
could  not,  by  any  form  of  pleading  known  to  the  law,  have 
caused  the  proceeding  to  be  reversed,  so  that  one  judgment 
should  be  rendered  for  the  sum  due  in  1833,  and  the  other  for 
the  articles  obtained  after  the  1st  of  February,  1834.  We  are 
therefore  of  opinion  that  there  is  no  error  in  the  record  before 

us,  and  order  that  the  judgment  be  affirmed < 
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Rose  vs.  Lane. 

1.  A  deputy  sheriff  Ir  not  liable  for  his  ofllicml  acts,  except  to  his  principal.  For  any 
mtscondact  In  that  behalf  the  party  injnred  has  a  remedy  against  the  principal  sheriff 
and  not  against  the  deputy. 

■ 

2.  If,  however,  a  deputy  sheriff  choose  to  become  an  ag^ot  for  a  plaintiff  to  collect 
notes,  itc.i  and  undertake  to  do  more  than  the  law  obliges  him  to  do,  there  is  noth- 
ing in  his  official  situation  to  prevent  him  from  so  doing. 

3.  A  constable  or  deputy  sheriff,  who  gives  his  receipt  for  the  collection  of  notes  placed 
in  his  hands,  thereby  assumes  an  agency,  for  negligence  or  misconduct  in  the  fulfil- 
ment of  which,  he  is  personally  responsible  to  the  party  injured. 

George  W.  Rose  sued  out  his  warrant  on  the  21st  day  of 
September,  1839,  in  the  county  of  Claiborne,  against  Robert  B. 
Lane.  This  warrant  commanded  any  lawful  officer  to  sum- 
mon Robert  B.  Lane  to  appear  before  some  justice  of  the  peace, 
to  answer  George  W.  Rose,  of  a  plea  of  trespass  on  the  case, 
for  neglect  of  duty  as  a  deputy  sheriff,  in  not  proceeding  to  col- 
lect notes  placed  in  his  hands,  &c.  to  the  damage  of  the  plain- 
tiff $49,  &c. 

On  the  28th  of  October,  1839,  this  warrant  came  on  to  be 
tried  before  two  justices  of  the  county,  and  judgment  was  ren- 
dered in  favor  of  the  plaintiff.  The  defendant  appealed  to  the 
circuit  court,  and  at  the  May  term,  1842,  it  was  submitted  to  a 
jury,  judge  R.  Anderson  presiding. 

The  plaintiff  introduced  a  receipt  executed  by  Robert  B. 
Lane,  and  signed  by  him  as  deputy  sheriff  of  the  county  of 
Claiborne,  acknowledging  the  receipt,  by  him,  of  sundry  notes 
and  accounts,  the  property  of  Rose,  and  binding  himself  to  col- 
lect or  accoimt  for  said  notes  and  accounts.  This  receipt  was 
dated  lOlh  February,  1839. 

There  was  much  testimony  submitted  to  the  jury  in  reference 
to  the  conduct  of  the  defendant,  which  it  is  not  necessary  to  de- 
tail here.  Judgments  were  obtained  on  some  of  the  claims 
and  no  executions  taken  out,  and  as  to  others  it  did  not  appear 
what  had  become  of  them. 

Anderson,  judge,  charged  the  jury  that  this  was  clearly  an 
action  against  Lane  as  deputy  sheriff,  and,  therefore,  could  not 
be  maintained.  A  motion  for  new  trial  was  made  and  over- 
ruled, and  plaintiff  appealed  in  error  to  the  supreme  court. 
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J.  A.  McKinneyy  for  the  complainaut. 
Garrettf  for  the  defendant. 

Grebn,  J.  delivered  the  opinion  of  the  court. 

The  defendant  Robert  B.  Lane  was  a  deputy  sherifi' of  Clai- 
borne county,  and  as  such,  executed  to  Rose  a  receipt  for  sun- 
dry notes  and  accounts. 

This  suit  is  brought  to  recover  damages  for  neglect  and  in- 
attention on  the  part  of  Lane,  in  relation  to  said  notes  and  ac- 
counts, whereby  the  plaintiff  alledges  he  has  sustained  loss. 
The  court  told  the  jury,  that  this  was  clearly  a  suit  against 
Lane  as  deputy  sheriff;  that  as  such  he  was  not  liable,  and  that 
the  plaintiff  could  not  recover.  In  this  charge  we  think  the 
court  erred.  It  is  certainly  true,  that  the  deputy  sheriff  is  not 
liable  for  his  official  acts,  except  to  his  principal.  But  as  deputy 
sheriff,  he  was  bound  to  do  nothing  in  the  premises,  except 
faithfully  to  execute  process  that  parties  might  put  in  his  hands. 
For  any  misconduct  in  that  behalf,  the  party  injured  would 
have  a  remedy  against  the  principal  sheriff^  and  not  against  his 
deputy.  But  this  exemption  from  responsibility  for  official  mis- 
conduct, did  not  prevent  him  from  assuming  a  responsibility 
beyond  the  obligations  of  his  office.  If  a  deputy  sheriff  choose 
to  become  an  agent  for  a  plaintiff,  and  undertake  to  do  more  than 
the  law  obliges  the  sheriff  to  perform,  there  is  nothing  in  his 
official  situation  to  prevent  him  from  doing  so.  In  such  case, 
the  principal  sheriff  would  not  be  liable  for  any  misconduct  of 
his  deputy,  and  unless  the  deputy  were  liable  himself,  to  the 
party  aggrieved,  there  would  be  no  remedy. 

In  tlie  case  of  Lee  if  Crrave  vs.  Hardauxiy^  6  Yerg.  Rep.  502, 
this  court  decided,  that  a  constable  who  gave  his  receipt  for  a 
note  for  collection,  thereby  undertook  an  agency  for  the  party, 
and  was  bound,  as  such  agent,  to  do  more  than,  as  constable, 
the  law  required  him  to  do. 

So  we  think,  a  deputy  sheriff  who  executes  a  receipt  for 
notes  to  be  by  him  i;oUected,  imjJiedly  undertakes  an  agency 
for  the  party,  and  creates  an  extra  obligation  upon  himself,  and 
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that  for  negligence  or  misconduct  in  the   fulfilment  of  which, 
he  is  personally  responsible  to  the  party  injured. 
Reverse  the  judgment  and  remand  the  cause  for  another  trial. 

Note— See  Padd^ek  ts.  Cameron,  8  Cowen,  212:  Bacon  Title  Sheriff  letter  D. 


Smith  vs.  Ross  and  Beelbs. 

A  court  of  equity  will  not  take  jurisdiction  for  the  purpose  of  retftraiuing  the  enforce- 
meat  of  a  judgment  at  law,  and  setting  off  against  such  judgment  the  damages  com- 
plainani  may  have  sustained  by  defendant's  breach  of  covenants  made  to  complainant, 
there  being  no  allegation  of  insolvency  in  the  bill,  and  no  impediment  in  the  way 
of  complainant's  prosecution  of  his  rights  at  law. 

R.  J.  McKinney^  for  the  plaintiff. 
J.  A.  McKinneyy  for  the  defendant. 

Green,  J.  delivered  the  opinion  of  the  court. 

Ross  &  Beeler  sued  Smith  for  taking  a  negro  out  of  their 
possession,  and  recovered  a  judgment  for  $554.  Previously  to 
the  rendition  of  the  said  judgment,  Smith  and  Ross  &  Beeler 
had  entered  into  a  covenant,  whereby  Smith  rented  several 
town  lots  and  buildings,  together  with  several  negroes,  and 
furniture,  bacon,  com,  hay,  &c.  to  Ross  &  Beeler  for  five 
years.  Smith  bound  himself  to  fit  up  a  store  room,  and  make 
certain  other  repairs  to  the  houses.  And  Ross  &  Beeler  were 
to  pay  him  $160  per  year,  to  board  Smith's  son,  clothe  the  ne- 
groes comfortably,  to  return  all  the  property  as  they  got  it  ex- 
cept the  wear  and  tear  thereof,  and  to  return  the  same  amount 
of  com,  fodder,  bacon,  &c.  This  bill  is  filed  by  Smith,  set- 
ting forth  these  facts;  alledging  that  the  rent  remains  unpaid, 
except  for  the  first  year;  that  the  property  has  been  injured 
while  in  the  hands  of  the  defendants,  and  that  sopie  of  it  has  not 
been  returned;  whereby  he  has  sustained  damages  to  a  great 
amount,  which  he  prays  may  be  set  off  against  the  said  judg- 
ment of  Ross  &  Beeler  against  him. 
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The  question  now  is,  whether  this  court  has  any  jurisdiction 
to^  enjoin  this  judgment,  settle  the  amount  of  damages  the 
complainant  is  entitled  to  recover  on  this  covenant,  and  set  it 
off  against  the  judgment  of  the  defendants. 

We  are  of  opinion  no  such  jurisdiction  exists.  There  is  no 
equity  against  the  judgment  sought  to  be  enjoined;  and  the  only 
ground  the  complainant  states  for  coming  into  this  court  is,  that 
the  defendants  owe  him  an  amount  equal  to  their  judgment, 
and  he  wishes  to  restrain  their  execution  until  the  amount  of 
damages  he  has  sustained  on  the  covenant  can  be  settled  and 
set  off  against  their  judgment. 

There  is  ho  allegation  that  there  is  any  embarrassment  in  the 
way  of  his  recovery  at  law,  or  that  the  defendants  are  insol- 
vent, and  that  he  would  be  unable  to  obtain  execution  of  any 
judgment  he  may  jfecover. 

It  is  the  nalied  case,  where  a  court  of  equity  is  requested  to 
take  jurisdiction  of  a  matter  of  purely  legal  cognizance,  merely 
with  a  view  to  delay  execution  of  the  defendant's  judgment. 
The  complainant  has  no  right  to  ask  such  delay.  He  may  pro- 
secute his  action,  and  have  execution  of  any  judgment  he  may 
obtain.  If  tlie  defendants  have  been  more  vigilant,  or  if  their 
right  of  action  first  accrued,  the  complainant  must  submit  to  the 
inconvenience  (if  it  be  one)  of  paying  this  demand  against  Aim, 
and  obtaining  his  money  again  when  he  shall  recover  on  his 
covenant.  If  jurisdiction  were  assumed  by  this  court  in  this 
case,  there  is  no  case  in  which  a  judgment  might  not  be  enjoin- 
ed, for  the  sake  of  litigating  in  this  court  the  disputes  between 
the  parties  of  whatever  character  they  might  be. 

Reverse  the  decree  and  dismiss  the  bill. 
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TuRNLBY  VS.  Evans. 

1.  An  affidavit  stating  that  an  indiTidual  is  a  transient  person  moving  from  |«lace  to 
place,  and  talked  of  moving  oat  of  the  country,  is  insufficient  to  authorize  a  clerk  to 
issue  a  commission  to  take  the  deposition  of  such  person. 

2.  A  party  cannot  be  permitted  to  rely  upon  incompetent  testimony,  and  when  such 
testimony  is  rejected,  claim  a  new  trial  on  the  ground  of  surprise. 

3.  It  is  not  a  matter  of  course,  that  newly  discovered  testimony  or  testimony  of  which 
the  partr  has  been  deprived  by  surprise,  is  a  good  ground  for  a  new  trial.  It  must 
also  appear  that  if  the  rejected  testimony  or  the  newly  discovered  testimony  had  beea 
before  the  jury,  the  result  would  have  probably  been  different;  and  if  the  party  does 
not  therefore  set  forth  in  his  bill  of  exceptions,  the  testimony  so  as  to  enable  the  court 
to  judge  in  this  respect,  it  will  be  presumed  that  the  testimony  would  not  hare  al- 
tered the  result. 

Parmenias  Turnley  by  his  next  friend,  instituted  an  action 
on  the  case  for  a  malicious  prosecution  against  William  Evans, 
in  the  circuit  court  of  Jefferson  county,  on  the  7th  day  of  No- 
vember, 1S40.  The  defendant  pleaded  not  guilty,  and  the 
cause  was  submitted  to  a  jury  on  the  issue  at  the  April  term, 
1842,  R.  M.  Anderson,  judge,  presiding.  The  plaintijHTofiered 
as  evidence  the  deposition  of  Thompson  Cowen.  Cowen  prov- 
ed that  defendant  Evans,  said  he  never  had  believed  the  plain- 
tiff was  guilty  of  the  ofience  for  which  he  had  indicted  him, 
and  that  he  had  prosecuted  him  in  order  to  prevent  him  from 
being  a  witness  in  a  given  case. 

It  appeared  that  Cowen  resided  in  the  county  of  Jefferson, 
and  that  plaintiff  applied  to  the  clerk  of  the  court  in  vacation 
for  a  commission  to  take  his  deposition,  and  filed  an  affidavit 
therefor.  This  affidavit  stated  that  Cowen  with  other  witnes- 
ses wei;e  transient  persons  moving  from  place  to  place,  and  that 
each  of  them  t£ilked  of  moving  from  the  country,  and  ihat  af- 
fiant believed  it  very  doubtful  whether  their  personal  attend- 
ance could  be  procured.  Upon  this  affidavit  the  clerk  granted  a 
commission  to  take  the  deposition  of  Cowen  and  others.  The 
deposition  was  taken  upon  five  days  notice,  as  directed  in  the 
onler  of  the  clerk,  but  the  defendant  did  not  attend  for  the  pur- 
pose of  cross-examining.  Judge  Anderson  rejected  tliis  depo- 
sition as  having  been  taken  without  warrant  of  law. 

The  jury  rendered  a  verdict  in  favor  of  the  defendant. 
Thereupon  he  moved  the  court  for  a  new  trial,  and  filed  an 
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affidavit  in  support  thereof.  The  affidavit  states  that  affiant 
was  surprised  by  the  rejection  of  said  deposition^  that  it  was 
taken  in  good  faith  and  with  intent  to  give  the  legal  notice,  that 
the  statements  of  witness  were  of  great  importance  to  him,  and 
that  he  could  procure  his  deposition  in  legal  shape  at  the  com- 
ing term  &c.  &c. 

The  court  however  overruled  the  motion  for  a  new  trial,  and 
rendered  judgment  on  the  verdict.  The  plaintiBPs  bill  of  ex- 
ceptions set  forth  the  above  facts,  but  none  of  the  testimony  sub- 
mitted to  the  jury.     He  appealed  in  error  to  the  supreme  court. 

Hyiidsf  for  the  plaintiff. 

See  act  of  1794,  ch.  1,  sec.  30-31;  N.  &  C.  343,  act  of  1826, 
ch.  24:  N.  &  C.  153,  act  of  1817,  ch.  189,  sec.  2:  N.  &  C.  245, 
3  Wend.  418. 

Peck^  for  the  defendant. 

Green,  J.  delivered  the  opinion  of  the  court. 

1.  In  this  case  the  court  rejected  a  deposition  offered  by  the 
plaintiff*,  because  the  same  had  not  been  taken  according  to 
law.  The  deposition  was  taken  by  an  order  of  the  clerk  on 
five  days  notice  made  in  vacation,  upon  an  affidavit  stating, 
that  the  witnesses  "are  transient  persons,  moving  from  place 
to  place,"  and  that  "each  of  them  talk  of  moving  out  of  the 
coimtry." 

Thejudgmentof  the  court  was  certainly  correct  in  rejecting 
the  deposition.  The  clerk  was  not  authorized  to  issue  a  com- 
mission to  take  it,  either  by  the  act  of  1794,  ch.  1,  sec.  31,  or 
by  the  act  of  1817,  ch.  189. 

2.  But  it  is  said  that  the  plaintiff"  was  surprised  by  the  re- 
jection of  this  deposition,  and  therefore,  a  new  trial  should  have 
been  granted.  This  is  no  case  of  surprise.  A  party  cannot  be 
permitted  to  rely  upon  incompetent  testimony,  and  when  that 
is  rejected,  say  he  was  surprised  that  the  judge  decided  the 
law  correctly,  and  on  that  ground  obtain  a  new  trial.     A  party 
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ought  to  expect  that  the  court  will  administer  the  I51W,  and 
should  feel  no  surprise,  if  it  should  so  happen. 

3.  But,  for  another  reason,  there  should  have  been  no  new 
trial.  The  bill  of  exceptions  does  not  set  out  the  evidence  in 
the  cause,  and  we  do  not  know  but  what  several  witnesses 
proved  the  same  facts  that  the  rejected  deposition  contains. 
It  is  not  a  matter  of  course  for  a  new  trial  to  be  awarded,  on  ac- 
count of  newly  discovered  testimony,  or  testimony  the  benefit 
of  which  the  party  has  been  deprived  of  by  surprise.  It  must 
also  appear  probable,  from  the  whole  case,  that  if  the  evidence 
in  question  had  been  before  the  jury,  a  different  verdict  would 
have  been  rendered. 

In  order  therefore,  for  this  court  to  judge  of  the  probable  in- 
fluence of  the  testimony  of  this  witness,  it  would  be  indispen- 
sable that  it  should  see  the  whole  evidence  in  the  cause.  The 
bill  of  exceptions  exhibits  no  part  of  the  testimony  that  was 
heard  by  the  jury,  and  for  that  reason  we  cannot  judge  of  the 
probable  influence  of  this  deposition,  if  the  jury  had  heard  it, 
and  consequendy,  can  not  say  the  court  erred  in  refusing  a  new 
trial. 

The  case  would  have  been  different  had  the  deposition  been 
improperly  rejected.  In  that  case,  the  error  of  the  court  would 
have  deprived  the  party  of  testimony,  to  which,  by  law,  he  was 
entided;  and  this  court  would  not  stop  to  enquire,  how  much 
additional  weight  it  might  have  had  with  the  jury,  had  it  been 
received,  but  for  the  error  of  the  court  in  rejecting  it,  would  or- 
der a  new  trial. 

Let  the  judgment  be  aflSrmed. 
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The  State  vs.  Lacy. 

A  scire  fucioa  (o  bare  ett'cutioD  for  the  peoaltjr  of  a  subpoena  mutt  ihow  by  direct  aver- 
ment, of  the  time  of  the  service  of  the  subpoena,  and  of  the  time  of  the  trial  that 
the  defendant  was  bound  to  attend  at  that  time.  See  act  1794,  ch.  1,  sec.  33.  N.  ft 
C.  712:  1704.  ch.  1,  sec.  10,  N.  &  C.  547:  1837>8.  session  acts,  196. 

The  record  in  this  case  shows,  that  at  a  circuit  court  held 
for  the  county  of  Campbell,  at  Jacksborough,  on  the  first 
Monday  in  May,  1840,  the  following  judgment  was  rendered, 
to  wit: 

"This  day  came  the  attorney  general,  who  prosecutes  on  be- 
half of  the  State,  and  Levi  Lacy,  Bluford  C.  Burris  and  Aaron 
Sharp  witnesses,  who  had  been  regularly  summoned  to  appear 
and  give  evidence  on  behalf  of  the  State  of  Tennessee  against 
the  defendants,  as  they  were  bound  to  do,  came  not,  but  made 
default.  It  is,  therefore,  considered,  that  the  State  recover 
against  the  said  Lacy,  Burris  and  Sharp  for  the  default  afore- 
said, and  that  they  pay  to  the  State  of  Tennessee  the  sum  of 
$250  each,  according  to  the  act  of  assembly  in  such  case  made 
and  provided,  unless  they  show  good  and  sufficient  cause  to 
the  contrary  upon  icire  facias  to  them  made  known,  and  that  a 
scire fdcias  issue,  returnable  to  the  next  term  of  this  court." 

This  scire  facias  was  issued  on  the  14th  day  of  May,  1840, 
and  is  in  the  following  words,  to  wit: 

"Whereas,  heretofore,  Levi  Lacy,  Bluford  C.  Burris  and 
Aaron  Sharp  were  summoned  as  witnesses  to  appear  before 
the  judge  of  the  circuit  court,  at  the  court  house  at  Jacksbo- 
rough, to  give  evidence  on  behalf  of  the  State,  in  a  case  where- 
in the  State  was  plaintiff  and  H.  Montgomery,  J.  Montgomery 
and  J-  Hays  were  defendants,  and  at  the  May  term  of  the  cir- 
cuit court  for  the  county  of  Campbell  aforesaid,  said  cause 
coming  on  to  be  tried,  and  the  said  Lacy,  Burris  and  Sharp, 
each  being  solemnly  called  to  come  into  court  as  they  were 
bound  to  do,  and  give  evidence  in  behalf  of  the  State  in  said 
cause,  came  not,  but  made  default.  It  was,  therefore,  consid- 
ered by  the  court,  that  said  Lacy,  Burris  and  Sharp,  for  the  de- 
fault aforesaid,  forfeit  and  pay  to  the  State  of  Tennessee  the 
sum  of  $250  each,  according  to  the  act  of  assembly  in  such 

case  made  and  provided,  unless  they  show  good  and  sufficient 
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cause  to  the  contrary,  upon  tcire  facias  to  them  made  known, 
&c.  &c. 

We,  therefore,  command  you  to  make  known  to  said  Sharp, 
Burris  and  Lacy  the  tenor  of  this  writ,  and  summon  them,  &c. 
&c.  to  show  cause,  if  any  they  have,  why  the  State  of  Tennes- 
see shall  not  have  final  judgment  and  an  execution  against 
them,  severally,  for  the  recovery  so  had  as  aforesaid,"  &c. 

This  writ  was  served  on  Lacy,  and  returned  not  found  as  to 
the  others. 

The  defendant,  by  his  attorney,  filed  a  demurrer  to  this  writ, 
and  Gray  Garrett,  the  attorney  general  of  the  district,  joined 
in  demurren  The  demurrer  was  argued  at  the  September 
term,  1841,  and  sustained. 

The  attorney  general,  on  behalf  of  the  State,  appealed. 

Attomeif  GeneraJj  for  the  State. 

J.  A.  McKinneyy  for  the  defendant. 

RsBSBy  J.  delivered  the  opinion  of  the  court* 

Lacy,  Burris  and  Sharp  were  summoned  to  appear  before 
the  circuit  court  in  the  town  of  Jacksborough,  to  give  evidence 
on  behalf  of  the  State  against  Hugh  and  John  Montgomery  and 
J.  Hays.  These  witnesses  did  not  appear,  and  a  joint  judg- 
ment nisi  was  rendered  against  each  of  them  for  the  sum  of 
t250.  On  this  judgment  a  joint  9cvre  facias  was  issued  against 
them  for  the  purpose  of  having  executions  against  them  each 
for  the  said  sum  of  $260.  This  writ  was  served  on  defendant 
Lacy,  and  returned  not  found  as  to  the  others.  . 

Lacy  filed  his  demurrer  to  the  scire  facias.  This  demurrer 
was  sustained  by  the  circuit  court,  from  which  judgment  the 
State  appealed  in  error. 

Unquestionably  the  joint  judgment  against  the  vritnesses  was 
irregular,  and  the  issuance  of  a  joint  scire foxias  was  still  more  ir- 
regular. But  without  deciding  whether  or  not  the  demurrer 
should  have  been  sustained  on  the  ground  of  the  irregularity  of 
the  judgment  and  the  icire  facias,  we  are  satisfied  thai;  it  was  pro- 
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perly  sustained  upon  the  ground,  that  the  scire  /aciat  does  not 
show  by  any  direct  averment  as  to  the  time  of  the  service  of  the 
subpoena,  and  of  the  time  of  the  trial,  that  the  defendant  was 
bound  by  the  subpoena  to  attend  at  that  time.  The  icirefacioi 
alledges  that  the  defendant  was  '^heretofore,"  that  is,  before  the 
issuance  o(  scire  facias^  summoned,  and  that  the  trial  took  place 
at  the  May  term  of  the  court,  without  stating  in  what  year,  and 
that  the  witnesses  aforesaid,  being  called,  made  default.  Surely 
this  statement  of  the  service  of  the  process,  of  the  time  of  the 
trial  and  of  the  existing  liability  and  duty  of  said  witness,  is  too 
vague.  There  should  have  been  such  a  statement  of  thq  facts 
as  would  have  shown  directly,  and  not  by  mere  inference  only, 
the  legal  HabiUty  of  the  defendant. 

The  demurrer  must,  therefore,  be  sustained,  and  the  judg- 
ment affirmed. 


Note — 1.  As  to  coapelUiig  attendance  of  witoeMes  by  recogniiance  and  by  sub- 
pcaoa.  See  act  of  1715,  ch.  16,  tec.  1,  N.  &  C.  426:  1794,  ch.  1,  sec.  33,  N.  St,  C.  712: 
1  Starkie  76.  1  Ch.  Cr.  L.  606,  90,  91 :  3  Blackstooe  369. 

2.  As  to  the  remedies  by  action  and  attachment  against  witnesses,  who  have  failad  to 
obey  subpcena,  or  appear  according  to  recognizance,  see  same  authorities.  Also  Bacon*s 
Ab.  Tit.  Evidence,  letter  D.  for  the  statute  of  5th  Cliiabeth;  2  Dallas,  333. 

3.  Defence  by  a  witness. 

1.  A  witness  doly  sanmoned  to  attendi  is  bound  to  make  extraordinary  efforts  to  obey 
(he  writ:  nothing  but  extreme  poverty  and  utter  inability  to  attend :  or  sickness  of  him- 
self or  family  conclusively  prbved,  will  excuse  his  non-attendance.  Th*  Pt^pU  vs.  Davis, 
15  Wend.  602. 

2.  It  is  a  good  defence  for  a  witness,  against  whom  a  forfeiture  has  been  taken,  that 
the  party  who  subpcenaed  him  discharged  Um,  or  told  him  to  attend  or  not,  as  he  might 
find  it  convenient,  bvt  witneil*  own  affidavit  is  not  etidence,  4  Terger  473. 

3.  Compensation  and  remedy,  therefor;  See  M.  &  Y.  38:  2  Yerg.  230,  323. 
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The  State  vs.  Freels. 

1.  A  conntructive  assault  such  as  besetting  the  house  of  another,  is  not  nuch  an  assault 
as  is  nncant  bv  the  52nd  sec.  of  the  act  1829,  ch.  23.  It  must  be  an  actual  assault  on 
the  person  coupled  with  the  felonious  intent  to  make  out  the  offence  described  in  that 
section. 

3.  A  count  charging  a  felony  cannot  be  united  with  a  count  charging  amisdrmeanor. 
1  Ch.  Cr.  L.  225. 

Attorney  General^  for  the  State. 

J.  if.  Crozier,  for  the  defendant,  cited  Evatis  vs.  The  State. 
1  Hump.  394:  1  Chitty  C.  C.  L.  255. 

Green,  J.  delivered  the  opinion  of  the  court. 

This  is  an  indictment  for  an  assault  with  intent  to  rob.  The 
indictment  contains  two  counts.  The  first  count  charges  an 
•'assault  with  intent  the  monies  of  Collin  Roberts,  from  the 
person  and  against  the  will  of  the  said  Collin  Roberts,  then 
and  there  feloniously,  wilfully,  forcibly  and  violently,  to  steal, 
take  and  carry  away  from,  and  out  of  the  possession  of  the 
said  Collin  Roberts." 

The  second  count  charges  that  the  defendant,  upon  the  said 
Collin  Roberts,  ''feloniously  did  mako  an  assault,  by  then  and 
there  besetting  the  dwelling  house  of  the  said  Collin  Roberts, 
with  sticks,  stones,  axes  and  guns,  and  by  battering  the  walls 
and  doors  of  the  said  dwelling  house  of  the  said  Collin  Roberts, 
he  the  said  Collin  Roberts,  and  his  family  being  then  and  there 
in  said  dwelling  house,  with  intent  the  monies  of  the  said  Col- 
lin Roberts,  from  the  person  and  possession,  and  against  the 
will  of  the  said  Collin  Roberts,  then  and  there  feloniously,  wil- 
fully and  violently,  to  steal,  take  and  carry  away."  The  jury 
found  the  defendant  guilty  and  that  he  be  imprisoned  in  the 
penitentiary  two  years. 

Reasons  in  arrest  of  judgment  were  filed,  and  upon  consid- 
eration thereof,  the  court  arrested  the  judgment,  and  the  at- 
torney general  in  behalf  of  the  state  appealed  to  this  court. 
This  indictment  is  framed  upon  the  54th  section  of  the  crimi- 
nal code.    It  provides  that  "whoever  shaJ]  assault  another  with 
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intent  feloniously  and  wilfully  to  commit  a  robbery,  sliall  un- 
dergo confinement  in  the  said  jail  and  penitentiary  house,  not 
less  than  two  nor  more  than  six  years.^* 

In  the  case  of  Evans  vs.  The  StaUj  (1  Hump.  Rep.  394,) 
this  court  decided,  in  an  indictment  upon  the  52nd  section, 
for  an  assault  with  intent  to  murder,  that  an  actual  and  per- 
sonal assault  must  be  made  upon  the  party,  coupled  with  a 
felonious  intent,  in  order  to  complete  the  offences  created  by 
the  52,  53  and  54  sections  of  the  law.  The  besetting  the  house 
of  another,  although  an  assault  in  law  is  not  an  actual  oMauU 
upon  the  person,  within  the  meaning  of  the  before  recited  sec- 
tion. We  have  been  requested  to  review  this  decision,  and  it 
is  earnestly  argued  by  the  attorney  general,  that  the  statute 
makes  no  distinction  as  to  the  manner  or  character  of  the  as- 
sault, whether  actual  or  constructive,  and  that  any  conduct, 
amounting  in  law  to  an  assault,  will  constitute  the  oflEence  in- 
tended to  be  punished  as  a  felony,  coupled  with  the  intent 
mentioned  in  the  statute. 

We  have  looked  into  the  statute  with  some  care,  and  feel 
confirmed  in  the  opinion  which  was  given  in  Evans'  case. 
In  the  20th  section  of  the  statute,  robbery  is  defined  to  be, 
-'the  felonious  and  forcible  taking  from  the  person  of  another, 
goods  or  monies  of  any  value,  by  violence  or  putting  Ae  per- 
son in  fear.'*  The  principal  offence  consisting  in  taking,  with 
violence  from  the  person,  the  assault  contemplated,  mugt  also  be 
made  upon  the  person. 

If  the  attempt  upon  the  house,  as  described  in  the  second  count 
of  this  indictment  had  succeeded,  and  it  had  been  broken,  and 
the  money  taken  from  thence,  it  would  have  been  a  case  of 
burglary,  and  not  robbery.  Although  it  may  be  true,  that  a  thief, 
by  putting  a  man  in  fear  and  compelling  him  to  open  hid  desk, 
fix)m  which  he  takes  money,  is  guilty  of  robbery,  yet  it  is  clear, 
that  merely  entering  the  house  with  violence,  and  taking  money 
therefrom,  although  the  owner  be  in  it,  would  not  be  robbery; 
but,  if  done  in  the  night  time,  would  be  buiglary.  But  it  is  not 
made  a  felony  by  the  statute,  to  attempt,  to  commit  burglary. 
The  reason  must  be,  because  the  attempt  to  commit  that  of- 
fence, does  not  bring  the  personal  safety  of  the  party  in  jeopar- 
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dy,  as  the  attempt  to  rob  does.  But  if  the  surrounding  and 
besetting  the  house  with  intent  to  take  money  from  it,  may  be 
construed  an  assault  with  intent  to  rob,  the  distinction  would  not 
exist. 

We  think  therefore,  that  the  figtcts  charged  in  the  second  count 
of  this  indictment,  do  not  constitute  the  felony  created  by  the 
64th  section  of  the  penitentiary  law,  and  that  it  is  only  a  charge 
of  an  aggravated  assault  at  common  law. 

But  the  first  count  charges  a  felony,  as  created  by  this  statute, 
which  cannot  be  properly  joined  with  the  misdemeanor  charged 
in  the  second  count,  and  therefore  the  judgment  was  properly 
arrested.  1  Chitty,  Cr.  L.  865. 


RtLBT  tc  White  w.  Cartbe. 

By  the  common  law  a  party  plaiotifl'  haa  a  right  to  diuniaa  hit  suit  whenever  he  majr 
chooee. 

In  an  action,  bowever,  before  a  juatice  of  the  peace,  where  the  defendant  pleads  a  set 
off,  which  plea  exhibits  a  balance  in  fiiTor  of  the  defendant,  the  plaintiff  has  then 
no  right  to  dismiss  his  action  withoat  consent  of  defondant,  as  the  plea  of  set-off  is 
in  the  nature  of  a  cross  action  and  constitutes  the  party  pleading  it,  party  plaintiff. 

A.  M.  Carter  sued  out  a  warrant  against  White  jb  Riley  on 
3dd  December,  1839,  on  a  note  of  hand.  This  warrant  was 
returned  before  Crumby,  justice  of  the  peace  of  Sullivan  coun- 
ty, where  the  defendants  resided;  Carter  resided  in  Carter 
county.  Carter  was  not  present  at  the  trial,  and  the  defend- 
ants introduced  an  account  as  a  set-off  against  the  note  executed 
by  defendants  to  plaintiff.  This  account  was  proved  by  one  of 
the  defendants  under  the  provisions  of  the  book  debt  law,  and 
the  accomit  being  larger  than  the  note,  the  justice  rendered  a 
judgment  on  the  9th  day  of  January,  1841,  for  the  excess  in  fa- 
vor of  the  defendants,  to  wit,  for  the  sum  of  $23. 

Carter  did  not  appeal,  and  for  reasons  which  were  regarded 
as  satisfactory,  judge  Anderson  granted  writs  of  certiorari  and 
supersedeas  at  the  instance  of  Carter,  returnable  to  the  circuit 
courtof  Sullivan  county,  to  which  court  the  cause  was  according- 
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ly  transferred.  At  the  March  term,  1841,  the  plaintiff,  Carter, 
appeared  and  moved  the  court  to  dismiss  his  suit  against  White 
and  Riley,  which  was  accordingly  permitted.  At  a  subse- 
quent day  of  the  term,  the  defendants,  by  attorney,  moved  the 
court,  R.  M.  Anderson  presiding,  either  to  render  judgment  in 
favor  of  defendants  for  the  amount  rendered  by  the  justice,  or 
award  B.procedendo  to  the  justice.  This  motion  was  overruled 
and  defendants  appealed  in  error. 

J.  A.  McKinneyy  for  the  plaintiffs  in  error. 

The  defendants  below  pleaded  set  off,  and  recovered  judg- 
ment against  the  plaintiff  by  virtue  of  the  provision  of  the  act 
of  1815,  ch.  63,  sec.  1,  before  the  justice  of  the  peace.  The 
plea  of  set-^ff  is  in  the  nature  of  a  cross  action  where  the  sum 
alledged  in  the  plea  to  be  due  is  greater  in  amount  than  that 
claimed,  constitutes  the  defendants  to  all  intents  and  purposes 
plaintiffs  in  the  action,  and  it  cannot  be  dismissed  without  their 
consent* 

JR.  J.  McKinneift  for  defendant  in  error. 

The  plaintiff  in  a  suit  has  a  right  by  the  common  law  to  dis- 
miss his  suit  whenever  he  may  please.  The  act  of  1815,  ch. 
53,  does  not  expressly  take  away  this  right,  and  he  saw  no 
principle  satisfactory  to  his  mind  by  which  this  statute  can  be 
construed  to  alter  this  common  law  right.  By  the  dismission 
of  the  plaintiff's  suit  the  defendant  is  not  deprived  of  the  right 
to  pursue  his  regular  remedies  by  suit  for  his  money,  is  subject- 
ed to  no  costs,  and  the  statute  not  having  expressly  required 
the  defendant's  consent  to  dismiss  l^e  suit  in  such  cases,  the 
common  law  right  must  prevail  and  defendants  be  thrown 
upon  their  common  law  remedies. 

Grbbn,  J.  deUrered  the  opinion  of  the  court. 

In  this  case  the  plaintiff  sued  the  defendants  before  a  justice 
of  the  peace,  and  upon  the  hearing  the  defendants  pleaded  as 
a  set-off  an  account  against  the  plaintiff  larger  than  the  plain- 
tiff's demand.     The  justice  gave  judgment  for  the  defendants 
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against  the  plaintifi*  for  $23  90  and  costs.  The  plaintiff  ob- 
tained writs  of  certiorari  and  supenedeasy  and  tlie  cause  was 
brought  into  the  circuit  court,  where  the  plaintiff  came  and  of- 
fered to  dismiss  his  suit,  which  the  defendants  opposed,  but  the 
court  permitted  the  suit  to  be  dismissed  and  gave  judgment  for 
the  costs  against  the  plaintifF— and  the  defendants  appealed  in 
error  to  this  court. 

By  the  act  of  1815,  ch«  63,  sec.  1,  it  is  made  lawful  for  a  jus- 
tice of  the  peace  before  whom  a  suit  may  be  brought,  if  the  de- 
fendant shall  plead  a  set-off  and  it  shall  appear  that  there  is  a 
balance  in  his  favor,  to  enter  up  judgment  for  the  sum  that  may 
appear  due  to  such  defendant^ 

In  the  case  before  us,  a  judgment  was  entered  under  the  au- 
thority of  this  act  in  favor  of  the  defendants,  and  the  question 
is  was  it  competent  for  the  plaintiff  aflerwards  to  take  his 
cause  to  the  circuit  court  by  appeal  or  certiorari^  and  then  by 
dismissing  his  suit,  to  defeat  the  defendant's  remedy. 

There  is  no  doubt  but  that  at  common  law  a  party  plaintiff 
has  a  right  to  dismiss  his  suit  whenever  he  may  choose.  He 
is  the  only  party  seeking  a  remedy.  He  alone  asks  the  action 
of  the  court.  The  defendant  stands  in  the  attitude  of  resist- 
ance. He  opposes  the  action  of  his  adversary  and  endeavors 
to  defeat  the  suit.  If  the  plaintiff  voluntarily  comes  and  with- 
draws his  suit,  it  is  all  the  defendant  can  ask.  Everything  is 
accomplished  that  would  be  attained  by  his  successful  defence. 
But  the  act  of  assembly  under  consideration  materially 
changes  the  attitude  of  parties  in  cases  originating  before  a  jus- 
tice of  the  peace.  By  authorizing  the  rendition  of  a  judgment 
in  behalf  of  the  defendant,  this  law  makes  him  an  actor  as  well 
as  the  plaintiff.  If  his  matter  of  set-off  be  larger  than  the 
plaintiff's  demand,  he  stands  in  the  attitude  of  plaintiff,  and  has 
all  the  rights  of  a  plaintiff  So  soon  as  the  plea  of  set-off  is 
made,  exhibiting  such  excess  of  demand,  it  becomes  a  cross  ac- 
tion, and  the  party  pleading  is  in  fact  plaintiff,  and  the  other  is 
defendant,  however  they  may  be  named  tn  the  proceeding. 
The  defendant  in  an  ordinaxy  case  can,  with  as  much  reason, 
dismiss  plaintiff's  suit  against  him,  as  a  plaintiff  before  a 
justice  of  the  peace  can  do  so  in  a  case  where  the  defendant 
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has  pleaded  a  setoff  larger  than  his  demand.  The  party  to 
whom  the  balance  is  due  has  as  much  right  to  the  decision  of 
the  issue  in  his  favor  in  the  latter  as  in  the  former  case. 

It  is  not  so  at  the  common  law  where  the  plea  of  set-off  is 
filed,  because  although  a  cross  action,  it  is  purely  defensive. 
All  it  aims  at  is  to  defeat  the  suit.  Not  sounder  this  statute. 
It  is  here  a  cross  action  with  a  view  to  the  recovery  of  a  judg- 
ment against  the  adverse  party,  and  the  plaintiff  cannot  by  dis- 
missing his  suit  escape  from  the  issue  which  he  has  voluntarily 
made.  The  judgment  must  be  reversed  ainl  the  cause  remand-  ' 
ed  for  trial  at  the  next  circuit  court. 


Thomason  vs.  The  Justices,  &c. 

1.  A  mandamuB  is  not  ordered,  on  the  application  of  one  for  indaction  into  office  on  att 
incomplete  inchoate  title  thereto;  and  therefore  where  Thomaaon  had  received  a  ma- 
jority of  (he  qualified  rotersfor  the  office  of  sheriff,  and  applied  to  the  county  court 
to  g-ive  bond  and  be  qualified,  he  should  have  done  and  offered  every  thing  on  bin 
part  necessary  to  make  his  title  complete. 

2.  Where  a  sheriff  seeking  induction  into  office,  tend'ered  sureties  who  being  required 
by  the  justices  of  the  county  court  to  answer  quest  ions  in  reference  to  their  pecuniary 
condition,  refused:  Held,  (hat  the  county  court  had  a  right  to  adjudge  theui  insuffi- 
cient. 

3.  /<«eCTMthat  theactof  1805,  ch.  4f,  which  (^ecfares  that  the  County  court  shall  not 
re-elect  any  sheriff,  unless  he  shall  produce  to  the  county  court  Toucbors  to  prove  that 
he  has  paid  up  all  the  State  and  county  taxes  he  is  liable  for,  is  not  repealed  by  the 
transfer  of  the  power  of  electing  the  sheriff  to  the  qualified  voters  of  each  county,  but 
that  it  is  still  the  duty  of  the  county  court  to  require  the  production  of  the  voucher  f. 

On  the  26th  day  of  April,  1842,  Elisha  Thomason,  filed  a 

petition  in  the  circuit  court  of  Grainger  county,  by  virtue  of 

the  provisions  of  act  of  1831,  ch.  41.     Tliis  petition  stated 

that  in  March,  1842,  petitioner  was  duly  elected  according  to 

the  constitution  and  laws  of  the  State,  sheriff  of  the  county  of 

Grainger,  for  the  term  of  two  years,  and  in  testimony  thereof, 

makes  profert  of  the  coroner's  certificate  of  said  election — ^that 

at  the  ensuing  April  session  of  the  county  court,  he  appeared 

in  open  court,  produced  the  coroner's  certificate  of  election,  and 

proposed  to  execute  in  due  form  of  law  the  bonds  required  of 
30 
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faim  with  good  and  sufficient  sureties,  but  that  the  court  as  a 
condition  precedent  to  his  qualification  assumed  the  right  of  re- 
quiring of  the  petitioner  the  production  of  sufficient  vouchers, 
from  the  proper  officers  shewing  that  he  had  accounted  for, 
and  paid  over  all  the  State  and  county  taxes,  that  by  law  he 
was  then  liable  for;  that  upon  the  refusal  of  the  petitioner  so 
to  do,  the  county  court  by  a  vote  of  a  majority  of  said  justices 
present  in  court,  then  and  there  declared  petitioner  ineligible, 
and  refused  to  qualify  him;  that  petitioner  tendered  ten  persons 
as  his  sureties  in  the  bonds  required  of  him  by  law,  all  of  whom 
were  freeholders,  and  good  and  sufficient  sureties  for  the  penal- 
ties in  the  bonds,  that  if  the  court  deemed  said  persons  in- 
sufficient, that  said  petitioner  could  and  would  give  other  good 
and  sufficient  sureties — ^but  that  said  court,  after  having  pre- 
viously declared  him  ineligible,  then  demanded  that  sureties 
should  be  sworn  to  answer  questions  in  i  elation  to  their  pe- 
cuniary condition;  that  they  refused  to  be  sworn,  and  there- 
upon the  court  declared  the  sureties  insufficient  and  the  office 
vacant. 

The  petitioner  further  stated  that  he  was  able,  ready  and 
willing  to  give  such  sureties  as  the  law  required  of  him,  and 
that  petitioner  was  wrongfully  kept  out  of  the  office,  and 
prayed  that  a  mandamus  might  issue  to  said  justices,  command 
ing  them  to  appear  and  shew  cause  why  a  peremptory  man- 
damus should  not  issue  commanding  them  to  admit  petitioner 
to  the  office.  Upon  the  order  of  the  presiding  judge,  the  writ 
of  mandamus  was  issued  accordingly  and  served  on  the  de- 
fendants. 

The  defendants  answered  that  Thomason  was  duly  elected 
sheriff  of  Grainger  county,  by  a  majority  of  the  qualified 
voters;  that  he  had  produced  the  certificate  of  the  coroner, 
that  he  was  duly  elected;  that  they  had  refused  to  admit  him 
to  qualify  as  sherifT,  upon  two  grounds;  fiirst,  that  they  demand- 
ed of  said  Thomason  the  production  of  vouchers  that  he  had 
accounted  for,  and  paid  over  all  the  county  and  state  taxes,  for 
which  he  was  liable  as  sheriff  and  collector,  (act  of  1806, 
ch.  41)  second,  that  said  Thomason  had  tendered  ten  persons  as 
his  sureties  for  the  discharge  of  his  official  duties,  and  that  the 
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defendants,  justices  as  aforesaid,  had  required  that  said  per- 
sons should  testify  as  to  their  pecuniary  condition,  which  tfiey 
refused  to  do,  and  that  the  court  adjudged  them  insufficient. 

Upon  this  petition  and  answer,  the  petitioner  moved  the 
court  that  a  peremptory  mandamus  issue  &c.;  but  upon  con- 
sideration of  the  matters  set  forth  in  the  petition  and  answer, 
the  court  dismissed  the  petition.  The  petitioner  appealed  in 
error  to  the  supreme  court. 

J.  A.  Mc  Kinney t  for  Thomason. 

Attorney  General  ^  HyndSf  for  the  justices  &c. 

Reese,  J.  delivered  the  opinion  of  the  court. 

E.  Thomason  was  sheriff  of  Grainger  county,  for  the  years 
1S40  and  1841.     In  March  1842^  he  received  the  highest  num- 
ber of  votes  at  the  popular  election  for  that  office,  and  was  re- 
elected.    The  justices  of  Grainger  county  at  the  ensuing  April 
session,  refused  to  induct  him  into  the  office  upon  two  grounds. 
First,  because  he  refused  on  their  demand  thereof,  to  produce 
vouchers  to  show  that  he  had  accounted  for  and  paid  all  State 
and  county  taxes,  that  before  that  time  he  was  bound  by  law 
to  account  for  and  pay.     And  secondly,  that  they  considered 
and  adjudged  that  the  sureties  by  him  tendered   for  his  bonds 
as  sheriff  and  collector  were   insufficient,  the   said  sureties 
having  refused  to  justify.     These  grounds  are  stated  in  their  re- 
turn to  amandamus  wm.  And  the  question  here  is,  are  theserea- 
sons  sufficient.     The  act  of  1805,  ch.  41, 1  Scott  1809,  provides 
that  it  shall  not  be  lawful  for  the  justices  of  any  county  court  in 
this  State  to  re-elect  any  person  as  a  sheriff,  unless  such  sheriff 
shall  produce  sufficient  vouchers,  that  he  hath  accounted  for 
and  paid  all  State  and  county  taxes,  that  before  ihe  time  of  such 
election  he  may  have   been  bound  by   law  to  account  for  and 
pay,  any  law  heretofore  to  the  contrary  notwithstanding.     At 
the  time  this  law  wa^  enacted,  the  county  court  not  only  ap- 
pointed the  slierifl'  but  inducted  him  into  office.     If  before  the 
reformed  constitution  a  sheriff  had  received  the  formal  re-ap 
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pbintment  or  re-election  without  the  vouchers  in  question  hav* 
ing  been  produced  or  demanded,  would  it  have  been  the  duty  of 
the  county  court  to  have  inducted  him  into  office?  Is  not  the 
sense  and  meaning  of  the  act  and  the  duty  to  be  performed, 
addressed  to  the  tribunal  taking  the  bond  and  qualif3ring  the 
officer  rather  than  to  them  in  their  character  of  voters?  But 
even  if  addressed  to  them- in  the  latter  character,  is  it  not  still 
their  duty  when  the  officer  applies  to  be  inducted,  to  see  that 
the  law  has  been  complied  wdth?  Has  the  act  of  1S05,  so  con- 
sistent with  public  policy,  and  so  necessary,  been  repealed  by 
implication  upon  a  change  of  the  appointing  power?  Is  it  now 
lawful  to  elect  and  induct  into  office  a  sheriff  who  is  in  defaulu* 
Is  the  county  court  still  the  tribunal  to  take  bond,  qualify  and  in- 
duct the  sheriff  into  office,  to  overlook  the  act  of  1805?  If 
the  reformed  constitution  had  made  the  governor  or  a  circuit 
court  judge,  or  other  functionary  the  appointing  power  as 
to  the  sheriff,  would  the  act  of  1805  then  been  regarded  as 
repealed?  We  are  strongly  incline  to  think  that  it  is  to  be  re- 
garded as  in  force  and  as  directory  not  to  the  mass  of  the  com- 
munity only  voting  for,  but  also  to  the  county  court  inducting 
the  sheriff  into  office. 

But  be  this  as  it  may,  we  are  satisfied  upon  the  other  ground 
that  no  peremptory  mandamus  ought  to  go.  The  whole  dis- 
cretion and  duty  of  judging  of  the  sufficiency  of  the  sureties 
and  taking  the  bond  of  a  sheriff,  is  devolved  by  law  upon  the 
county  court  They  return  that  no  sufficient  sureties  were  of- 
fered, and  that  those  who  were  offered  refused  to  justify.  And 
this  is  decisive  of  the  case.  It  is  argued  for  the  sheriff  that 
the  supposed  error  in  the  county  court  made  it  unnecessary  for 
him  to  have  offered  good  and  sufficient  surety,  for  if  offered  it 
would  not  have  been  received.  But  the  argument  is  not  sound. 
The  sheriff  seeking  to  be  inducted  should  have  done  and  offer- 
ed every  thing  to  be  done  or  offered  on  his  part.  He  should 
have  made  his  title  to  admission  into  the  office  complete. 
A  mandamus  goes  not  upon  an  incomplete  inchoate  title,  but 
on  one  fully  made  out.  The  error  of  the  justices  if  it  were  such, 
did  not  exempt  him  from  offering  sureties.  He  did  in  fact  of- 
fer sureties;  they  were  adjudged  insufficient  and  he  offered  no 
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moie*     A  maadamus  cannot  therefore  in  this  caec  go,  and  \vo 
affirm  the  judgment  of  the  circuit  court. 


Chambers  vs.  The  State. 

1.  Any  sheriff,  coroner  or  coottable  who  shall  hid  at  hU  own  sale,  eilhcr  for  hinifreU  or 
for  another,  is  indictable  bjr  virtue  of  the  act  of  1805,  ch.  31,  N.  &  C.  180. 

2.  Any  licenaed  attorney  may,  with  the  consent  of  the  court  and  State*s  attorney,  aid  in 
the  prosecution  of  offenders.    In  such  case  the  defendant  has  no  right  to  object. 

The  grand  jury  of  Campbell  county,  at  the  September  term 
of  the  circuit  court,  1841,  indicted  John  Chambers. 

The  indictment  charges,  that  Chambers,  a  constable  of 
Campbell  county,  duly  commissioned,  and  having  an  execu- 
tion in  his  hands  in  favor  of  Wheeler  &  Cotton  against  one  John 

Honeycutt,  "did  in  the  said  county,  on  the  day  of , 

1841,  by  virtue  of  said  execution,  sell  two  stacks  of  fodder,  the 
property  of  said  Honeycutt,  to  satisfy  the  said  execution,  and 
at  the  sale  aforesaid,  the  said  Chambers,  constable  as  aforesaid, 
unlawfully  did  bid  at  said  sale  for  said  fodder,  it  being  the  sale 
of  said  Chambers,  constable,"  &c.  &x:. 

The  defendant  pleaded  not  guilty;  issue  was  joined  and  the 
case  submitted  thereupon  to  a  jury  at  the  May  term,  1842,  R. 
M.  Anderson,  judge,  presiding. 

John  Netherland,  a  licensed  attorney,  proposed  to  appear  on 
behalf  of  the  State,  Gray  Garrett,  the  attorney  general  for  the 
district,  being  present  and  consenting  thereto.  This  was  ob- 
jected to  by  the  counsel  of  defendant.  The  objection  was  over- 
ruled by  the  court,  and  Netherland  aided  in  the  prosecution  of 
the  case. 

It  appeared  by  the  testimony,  that  Chambers  was  a  consta- 
ble of  Campbell  county;  that  he  received  the  execution  men- 
tioned in  the  indictment,  and  levied  it  on  two  stacks  of  fodder, 
the  property  of  Honeycutt;  that  he  offered  the  fodder  for  sale, 
and  at  the  sale  made  a  bid  therefor*  He  was  asked  if  his  bid 
was  made  for  himself.     He  said  no.     That  he  had  bid  for  one 
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Pennington.     The  fodder  was  knocked  off  at  a  subsequent  and 
higher  bid,  to  his  son-in-law. 

The  judge  was  requested  to  charge  the  jury,  that  to  make  out 
the  offence  set  out  in  the  indictment,  it  must  be  made  to  appear 
that  the  defendant  bid  for  himself.  This  the  judge  refused  to 
do>  and  charged  them,  that  if  the  defendant  bid  at  his  own  sale, 
he  was  guilty  of  an  indictable  offence,  though  he  may  have  bid 
for  another. 

The  jury  returned  a  verdict  of  guilty.  A  motion  for  a  new 
U'ial,  and  also  in  arrest  of  judgment  having  been  made  and 
overruled,  and  defendant  fined  ten  dollars,  he  appealed  in  er- 
ror to  the  supreme  court. 

John  Nelsofiy  for  plaintiff  in  error. 

1.  The  indictment  in  this  case  does  not  charge  the  defendant 
with  any  offence.  It  merely  charges  him  with  bidding  at  his 
own -sale.  It  should  have  gone  further,  and  charged  him  with 
bidding  for  bis  own  benefit.  The  act  of  1805,  ch.  81,  creates 
an  offence  unknown  to  the  common  law,  and  should  be  strictly 
construed.  The  bidding  of  sheriff,  coroner  or  constable  at  his 
own  sale  is  not  nudum  in  «e.  This  statute  was  enacted  upon 
considerations  of  public  policy  alone.  It  was  enacted  to  prevent 
the  officer  from  buying  in  property  at  reduced  prices  for  his 
own  benefit*  He  could  not  do  this  if  he  did  not  bid  for  himself 
but  for  another.  He  could  never  be  under  improper  influences 
in  the  discharge  of  his  public  duties.  The  indictment  not 
charging  the  facts  which  make  out  the  character  of  bidding 
prohibited  by  the  statute,  it  is  not  good. 

AU  that  the  indictment  charges  may  be  true,  and  the  defend- 
ant may  be  innocent,  notwithstanding.  2  Yerg.  22, 233:  Mar. 
&  Yerg.  94. 

2.  John  Netherland  appeared  and  aided  in  the  prosecution. 
The  defendant,  by  his  counsel,  objected  to  the  appearance  of 
said  Netherland.     The  court  overruled  the  objection. 

This  was  erroneous.  The  framersof  our  State  constitution 
deemed  the  regulation  of  this  matter  a  subject  of  such  vital  im- 
portance as  to  be  worthy  of  notice  in  our  fundamental  law. 

The  9th  section  of  the  declaration  of  rights  provides,  that 
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"in  all  criminal  prosecutions  the  accused  hath  a  right  to  be 
heard  by  himself  and  his  counsel."  • 

This  was  intended  to  secure  an  inestimable  privilege  to  de- 
fendants in  State  cases,  and  to  place  it  beyond  the  reach,  even, 
of  legislative  encroachment.  The  knowledge  of  the  oppresions 
of  the  crown  in  Great  Britain,  in  depriving  the  subject  of  coun- 
sel in  treason  and  felony,  no  doubt  was  the  origin  of  this  clause 
in  our  bill  of  rights.  "I  take  it  to  be  a  settled  rule  of  the  com- 
mon law,  that  no  counsel  shall  be  allowed  a  prisoner,  whether 
he  be  a  peer  or  a  commoner,  upon  the  general  issue  on  an  in- 
dictment of  treason  or  felony,  unless  some  point  of  law  arise 
proper  to  be  debated."  2  Hawkins,  554:  4  Black.  286:  1  Ry, 
&  M.  C.  C.  166. 

On  the  other  hand,  whilst  it  was  intended  that  defendants 
.should  be  secure  in  this  right,  it  was  also  provided,  that  the 
State  should  be  represented,  and  oflfenders  prosecuted  by  a  per- 
manent officer  on  behalf  of  the  government.     The  5th  section 
of  the  6th  article  of  the  constitution  is  as  follows: 

"The  legislature  shall  elect  attorneys  for  the  State  by  joint 
vote  of  both  houses  of  the  general  assembly,  who  shall  hold 
their  offices  for  the  term  of  six  years.  In  all  cases  where  an 
attorney  for  any  district  fails  or  refuses  to  attend  and  prosecute 
according  to  law,  the  court  shall  have  power  to  appoint  an  at- 
torney pro  temporeJ" 

This  clause  contemplates  a  division  of  the  State  into  dis- 
tricts, and  one  attorney  elected  by  the  legislature  to  appear  oa 
behalf  of  the  State  in  each  district.  It  also  is  manifest  that  the 
court  has  no  power  to  appoint  an  attorney  on  behalf  of  the  State, 
except  in  the  event  of  the  failure  or  refusal  of  the  individual 
elected  by  the  legislature  to  attend  and  prosecute.  It  is  mani- 
fest also,  that  by  the  terms  of  the  clause  the  court  has  the  pow- 
er to  appoint  only  one  attorney  for  the  State,  when  the  contin- 
gency arises  for  the  exercise  of  the  power.  This  limitation  of 
the  power  of  the  judge  presiding,  was  no  doubt  intended  to  pro- 
tect the  defendant  against  oppression.  Will  it  be  contended 
that  a  circuit  judge  would  have  the  power  under  this  clause  to 
appoint  a  doeen  attorneys  to  prosecute  an  offender?  Certairily 
not.     Then  if  the  judge  has  no  power  under  the  constitution  to 
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appoint  more  than  one  prosecuting  attorney,  how  is  it  that  he 
can  communicate  the  authority  to  any  licensed  attorney  to  ap- 
pear that  may  choose  to  present  himself?  Where  is  any  power 
given  to  the  judge  to  act,  except  the  power  conferred  in  the  con- 
stitution? None  is  given.  By  what  provision  of  the  constita- 
tion,  by  what  statute  or  principle  of  the  common  law  is  the  at- 
torney general  authorized  to  give  a  warrant  of  attorney  to  an 
attorney  to  appear  in  the  case?  None  can  be  found  by  which 
he  is  authorized  to  employ  assistant  counsel  or  give  such  au- 
thority to  appear.  The  prosecutor  is  not  a  party  to  the  prose- 
cution, and  can  communicate  no  authority  to-  any  one  to  ap- 
pear. 

The  attorney  general  is  the  sole  representative  in  England  of 
the  crown.     1  Burrow.    So  here  he  is  the  sole  representative 
of  the  State. 

The  constitution  also  prescribes  that  this  officer  shall  take  an 

oath  to  support  the  constitution  of  the  State,  of  the  United  States, 

and  an  oath  of  office. 

These  oaths  are  safe-guards  thrown  around  the  legal  and 

constitutional  rights  of  the  defendant,  as  well  as  the  rights  of 

the  State.     See  3  Haywood. 

Has  the  defendant  the  same  guaranty,  that  none  of  his  legal 

and  constitutional  rights  will  be  taken  from   him  when  he  is 

prosecuted  by  those  who  are  not  under  the  responsibility  of  an 

official  oath?    Certainly  not. 

Attorney  Geneial,  for  the  State. 

J,  A.  McKinney^  for  the  plaintiff  in  error. 

TuRLEY,  J.  delivered  the  opinion  of  the  court. 

This  is  an  appeal  in  the  nature  of  a  writ  of  error,  from  a 
judgment  of  the  circuit  court  of  Campbell  county,  upon  a  bill  of 
indictment  against  plaintiff  in  error,  a  constable  of  said  county, 
for  bidding  at  his  own  sale.  There  is  some  proof  tending  to 
show,  that  the  bid  was  made  by  the  constable,  not  for  himself, 
but  for  a  third  person  who  was  not  present,  and  had  authorized 
him  to  make  it. 
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The  judge  charged  the  jury,  that  though  the  bi(L\5&^c  made 
by  iho  constable  for  a  third  jierson,  and  not  for  himself,  he  is 
yet  guilty  of  a  misdemeanor  for  which  he  is  liable  to  punish- 
ment by  indictment.  The  correctness  of  this  charge  depends 
upon  the  construction  of  the  act  of  1805,  ch.  31,  which  creates 
the  offence.  The  act  provides,  that  "if  any  sheriff,  coroner  or 
constable  shall  bid  or  purchase  at  their  own  sales,  by  themselves 
or  any  person  or  persons  for  them,  or  their  benefit,  all  such 
sales  or  purchases  shall  be  void,  and  all  persons  concerned  in 
any  such  sales  shall  be  liable  to  an  indictment  for  a  misde- 
meanor." 

The  intention  of  this  act  was  to  prevent  persons,  conducting 
execution  sales,  from  having  any  inducement  to  act  unfairly,  by 
striking  off  the  property  before  it  had  commanded  its  full  value. 
It,  therefore,  forbids  the  officer  from  bidding  or  buying,  and 
makes  it  indictable  to  do  either;  but  it  is  argued  tliat  the  bidding 
must  be  for  the  benefit  of  the  officer,  or  it  is  not  within  the  stat- 
ute. To  this  we  answer,  that  the  permitting  an  officer  to  bid  at 
his  sale  for  a  third  person,  is  in  our  opinion  calculated  to  pro- 
duce all  the  evils  intended  to  be  remedied  by  the  statute  and  that 
it  is  witliin  the  express  words  of  the  statute,  and,  ihcrefore, 
governed  by  it. 

Upon  the  trial  in  the  court  below  John  Netherland,  an  [it- 
torney  of  the  court,  appeared  as  an  assistant  of  the  attorney 
general  in  conducting  the  prosecution.  Objection  was  taken  to 
his  appearance,  unless  he  produced  authority  from  the  State 
for  so  doing.  This  objection  was  overruled  and  the  appear- 
ance permitted,  and  this  is  assigned  as  error.  The  appear- 
ance of  more  than  one  attorney  on  each  side  of  a  case,  is  a  mat- 
ter within  tlie  discretion  of  the  court.  Every  man  has  a  right 
to  be  heard  by  attorney,  but  not  by  more  than  one,  unless  by 
permission,  and  a  refusal  is  no  cause  of  error,  for  which  a  judg- 
ment can  be  reversed. 

In  the  case  ol  Gillespie  vs.  The  State,  3  Yerg.  325,  it  is  said, 
that  the  State  may  employ  a  licensed  attorney  of  the  court  to 
assist  in  the  prosecution,  but  that  if  it  be  required,  he  must  pro- 
duce liis  authoritJ^  We  do  not  concur  in  the  opinion  announc- 
ed in  the  latter  part  of  this  sentence.     The  attorney  general  re- 
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presents  the  State;  he  institutes  tlie  pnxjeeding,  and  is  respon- 
sible for  the  manner  in  which  it  is  conducted*  He  must  be 
heard.  The  court  have  no  power  to  refuse  him.  He  must 
have  been  legally  appointed,  and  the  court  have  a  right  to  the 
evidenceof  his  appointment.  But  as  has  been  observed,  if  a 
licensed  attorney  appear  as  an  assistant,  he  may  be  heard  or  not, 
at  the  discretion  of  the  court,  with  or  without  authority,  if  the 
attorney  general  consent.  So  it  is  in  civil  cases;  the  attorney 
wha  brings  the  suit  must  produce  his  authority  if  required,  be- 
cause he  represents  the  person  suing>  and  he  shall  not  implead 
any  individual  without  authority;  but  the  authority  to  com- 
mence the  suit  being  produced,  all  danger  of  a  false  suit  is  re- 
moved; there  is  then  no  reason  to  call  for  the  authority  of  assist- 
ant counsel,  who  may  appear  by  the  permission  of  the  court 
and  the  assent  of  the  attorney  general.  Let  the  judgment  be 
affirmed. 


Note.— In  a  criminal  case^  not  more  than  two  will  be  allowed  to  maaa|^e  the  prose- 
cation  on  behalf  of  the  gorernment.    Comu0n»eaUh  vs.  Xkapp,  9  Hck.  496. 

As  to  appearance  and  the  anthority  so  to  do  in  civil  case,  see  3  Monroe,  194 :  I 
Bait«7,  488:  7  Har.  &  J.  275:  16  Serg.  &  R.388. 

The  court  may  at  any  time  call  upon  the  plainti£f 's  attorney  for  bis  warrant  to  sue, 
but  if  satisfied,  either  by  the  production  of  the  warrant  or  even  by  paroT  evidence,  that 
the  attorney  acts  by  authority,  they  will  not  in  a  summary  way  arrest  the  proceeding^. 
King  of  Spain  vs.  Olivtr,  2  Washington  C.  C.  429. 


Kennedy  et  al.  vs.  Farnsworth. 

Farnsworth  obtained  one  judgment  against  Williams  &  Kennedy,  and  another  against 
Kennedy.  Kennedy  &  Williams  presented  a  joint  petition  to  a  judge,  praying  for 
writs  of  Mr(«(0rar<  and  M(p«r«0iiMW  in  both  cases.  These  suits 'were  distinct  in  their 
nature  and  orig^.  The  writs  were  granted  and  the  eaoses  were  brought  up:  Held, 
on  a  motion  to  dismiss,  that  it  was  irregular  and  improper  to  have  granted  said  pe- 
tition, but  that  having  been  granted,  the  causes  brought  up,  and  separate  action  taken 
upon  them,  such  irregularity  was  not  a  good  cause  to  dismiss  such  irregular  petition. 

On  the  18th  of  January,  1842,  C  Easterly,  a  justice  of  the 
peace  for  Greene  county,  issued  a  warrant  in  favor  of  Rebecca 
Farnsworth,  against  And.  Kennedy  and  Jas.  Williams.  This 
warrant  was  for  an  alledged  trespass,  in  cutting  timbers  on  the 
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land  of  plaintiff,  Faras  worth.  It  was  tried  on  the  22d  of  Jan- 
uary succeeding,  before  Easteiiy  and  Gass,  justices,  and  judg- 
ment rendered  in  favor  of  the  plaintiff  for  $38  20  damages, 
and  $10  costs.  No  appeal  was  taken.  On  the  8th  day  of  Feb- 
ruary succeeding,  Kennedy  &  Williams  presented  a  petition  to 
two  justices  of  the  peace  of  Greene  county,  alledging  that  fie- . 
becca  Farnsworth  had  obtained  two  judgments  against  the  de- 
fendants; one  against  Kennedy  &  Williams,  and  the  other 
against  Kennedy;  that  said  judgments  were  obtained  on  the  al- 
ledged  ground  of  trespasses  committed  by  petitioners  on  the 
land  of  the  plaintiff;  that  they  were  not  guilty  of  the  trespasses, 
and  that  the  judgments  were  unjust;  and  after  setting  forth  rea- 
sons why  they  did  not  appeal,  praying  that  writs  of  certiorari 
and  supersedeas  be  ordered  to  be  issued  *^in  both  cases,"  &c. 

This  petition  was  granted,  and  writs  issued  accordingly  "in 
both  cases,"  and  they  were  transferred  to  the  circuit  court  of 
Greene. 

At  the  February  term,  1842,  judge  Lucky  presiding,  a  mo- 
tion was  made  by  the  plaintiff  to  dismiss  the  petition  and  dis- 
chaige  the  supersedeas.  This  motion  prevailed  and  the  court^ 
entered  up  judgment  in  affirmance  of  the  justice's  judgment  in 
the  case  of  Farnsworth  against  Kennedy  &  Williams.  The 
petitioners  appealed  in  error  to  the  supreme  court. 

U.  J.  McKinney,  for  the  petitioners. 

J.  A.  McKinnetjy  for  Farnsworth. 

Reese,  J.  delivered  the  opinion  of  the  court. 

A  judgment  was  obtained  before  a  justice  of  the  peace  in 
favor  of  Rebecca  Farnsworth,  against  Kennedy  &  WilUams, 
and  another  in  favor  of  the  same  against  Kennedy  separately. 
A  petition  was  filed  by  them  jointly,  stating  grounds  applica- 
ble to  each  case,  separately,  why  writs  of  certiorari  and  super- 
sedeas  should  issue  in  each  case,  and  praying  therefor.  In  the 
circuit  court  a  rule  was  granted  to  the  defendant  in  error,  to 
show  cause  why  the  writs  should  be  dismissed,  which  on  argu- 


244  KNOXVILLE: 

[Kenn<>dy  ct  »i  v«.   Fiirnswotlb.) 

incnt  \v;is  made  absolulo,  .uid  the  siuue  were  dismissccl.     The 
statement  of  meritorious  grounds  in   the   petition  for  another 
trial,  and  of  the  reasons  why  an  appeal  was  not  taken,  in  each 
case,  we  do  not  deem  it  necessary  to  go  into,  but  content  our- 
selves with  the  assertion,  that  we  consider  them  altogether  sa- 
tisfactory and  sufficient.     The  only   question  is,  whether  the 
writs  should  be  dismissed,  on  the  ground  that  there  is  but  one 
petition  common  to  both   cases,  and  not  a  separate  petition  in 
each  case.     Certainly  the  latter  would   have  been  the  proper 
course.     Cases  separate  and  distinct  in  their  nature   and  their 
origin,  and  necessarily  separate  and  distinct  in  tlie  trial  and  the 
judgment,  ought  not  in  their  progress  to  be  conjoined  at  one 
point,  by  a  document  such  as  the  petition  in  this  case,  consti- 
tuting an  essential  part  of  the  record  of  eacli.     The  practice  is 
certainly  inconvenient  and    irregular,  and  should   be  discour- 
ngcd.     But  we  do  not  think,  that  after  the  petition  Jias  been 
granted,  and  the  writs  have  issued,  and  where  there  is  no  pur- 
|K)se  or  attempt  in  the  petition  to  consolidate  the   cases,    and 
where  one  of  the  petitioners  is  not  party  in  each  case,  the  writs 
should  liave  been  dismissed.     It  is  not  a  misjoinder  of  action, 
l)ecause  the  petition  is  not  leading  process.     It  is  a   statement 
of  fact  with  a  view  to  obtain  an  order  for  issuance  of  tlic  writs 
of  certiorari  and  supersedeas.     They  obtained,  its  office  is  done. 
Perhaps  the  prayer  of   the  petition  might  have   been  refused 
on  the  ground  in  question.     If  a  joint  affidavit  were  made  by 
distinct  parties  for  a  new  trial  in  their  separate  crises,  the  court 
would  do  well  not  to  receive  it.     But  if  it  did  receive  it  and  act 
on  it,  and  grant  a  new  trial,  and  the  matter  of  it  were  sufficient, 
it  would  be  difficult  to  contend,  that  it  would  be  such  error  as 
would  invalidate  subsequent  proceedings.     Upon  the  whole 
matter,  we  are  of  opinion  that  the  court  erred  in  making  the 
rule,  to  dismiss  the  writs,  absolute.     We  think  it  should  have 
been  discharged.     We,  therefore,  reverse  the  judgment  and  re- 
mand the  cause. 
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Wallbn  f^.  McHenry. 

1.  Where  the  keeper  of  a  public  ferry  refuses  to  set  any  one  across  the  river,  the  fer* 
riap^e  having  hcen  paid  or  tendered,  an  action  on  the  ca&c  for  coosequrnlial  damages 
lies  at  common  law  for  such  refusal;  and  the  act  of  1804, ch*  1,  sec.  15,  giving  any 
one  a  right  to  sue  for,  and  recover  a  (lenalty  of  ten  dollars  in  case  he  i«i  detained  at  a 
public  ferry  by  the  failure  of  said  ferryman  to  do  his  duty  as  prescribed  by  the  stalute, 
does  not  bar  such  action  on  the  case. 

2.  The  warrant  for  damages  need  not  specify  the  watercourse  upon  which  the  ferry- 
man keeps  his  ferry.  This  is  a  matter  of  proof. 

Davis,  a  justice  of  the  peace  of  Claiborne  county,  issued  a 
warrant  in  favor  of  Elisha  V.  Wallen,onthe  12  th  day  of  April, 
1839,  against  McHenry,  as  follows:  "summon  William  McHen- 
ry,  public  ferry  keeper,  to  appear  before  me  or  some  other  jus- 
lice  of  the  peace  in  and  for  said  county,  to  answer  the  com- 
plaint of  Elisha  V.  Wallen,  in  a  plea  of  trespass  and  damage 
committed  by  receiving  money  ibr  his  ferriage,  and  tlien  re- 
fusing to  set  him  said  Wallen,  across  Powell's  river  at  his  pub- 
lic ferry  when  returning  from  the  battalion  muster,  on  the  5th 
day  of  April  1839,  to  his  damage  ten  dollars,  as  by  act  of  as- 
sembly," &c.  &c. 

This  warrant  was  served  on  the  defendant  on  the  14th  April, 
1 839,  and  he  was  cited  to  appear.  On  the  same  day  the  jus- 
tice of  the  peace  entered  up  a  judgment  by  default  against  tlie 
defendant  for  ten  dollars,  and  two  dollars  twenty-five  cents 
costs.  The  defendant  appealed  to  the  circuit  court  of  Clai- 
lx)rne. 

After  various  continuances  the  cause  was  submitted  to  a  jury 
at  the  May  term,  1842.  The  jury  rendered  a  verdict  in  favor 
of  plaintiff  for  the  sum  of  ten  dollars,  &c»  The  defendant 
moved  the  court  for  a  new  trial,  which  was  overruled.  He  filed 
no  exceptions.  He  then  moved  in  arrest  of  judgment  and  as- 
signed the  following  reasons  therefor: 

1.  The  warrant  seeks  to  recover  a  penalty  given  by  act  of 
assembly,  and  should  be  in  debt  and  not  for  trespass  and  dam- 
age as  laid  in  the  warrant 

2.  The  w^arrant  charges  the  defendant  with  l>eing  a  pubUc 
ferry  keeper,  but  does  not  say  upon  what  water  course. 

3.  The  warrant  does  «ot  charge  the  defendant  with  having  a 
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ferry  on  Powell's  river,  or  being  a  public  ferry  keeper  upon 
said  river. 

4,  Because  it  is  uncertain  whether  the  amount  sought  to  be 
recovered  is  the  ferriage  paid  or  the  penalty. 

The  presiding  judge  arrested  the  judgment.  From  this  judg- 
ment the  plaintiff  appealed  in  error  to  the  supreme  court. 

TuRLEY,  J.  delivered  the  opinion  of  the  court. 

This  is  an  action  before  a  justice  of  the  peace,  against  the 
defendant  as  a  public  ferry  keeper.  The  warrant  summons 
him  to  answer  in  a  plea  of  trespass  and  damage  committed  by 
receiving  his  ferriage,  and  then  refusing  to  set  him  (the  plaintiff,) 
across  Powell's  river,  at  his  public  ferry,  on  the  6th  day  of 
April,  1839.  On  the  trial,  the  justice  of  the  peace  gave  judg- 
ment against  the  defendant  for  $10  and  cost,  from  which  he 
appealed  to  the  circuit  court,  where  the  case  was  submitted  to 
a  jury  and.  a  verdict  returned  for  the  plaintifi*  for  the  same 
amount.  Defendant  moved  in  arrest  of  judgment,  and  as- 
signed four  reasons  therefor. 

1.  The  warrant  seeks  to  recover  a  penalty  given  by  act  of 
assembly,  and  should  be  in  debt  and  not  for  trespass  and  dam- 
ages. Suppose  this  propositioo  to  be  true,  how  does  the  de- 
fendant shew  that  this  actioa  is  brought  to  recover  a  penalty 
under  a  statute?  there  is  nothing  in  the  record  shewing  it.  The 
warrant  is  not  for  a  penalty,  but  to  recover  damages  for  a  re- 
fusal on  the  part  of  the  defendant  to  set  the  plaintiff  across  the 
river  after  having  received  his  toll  therefor,  and  in  such  a 
case  the  action  well  lies;  for  although  the  act  of  1804,  ch. 
1,  sec.  15,  gives  a  penalty  of  $10  against  a  ferryman  in  favor 
of  any  person  detained  at  a  public  ferry  by  reason  of  his  not 
having  sufficient  boats  or  other  craft  and  hands,  or  by  neg- 
lecting to  do  his  duty,  yet  this  constitutes  no  bar  to  an  ac- 
tion on  the  case  for  consequential  damages  resulting  from  a 
refusal  to  set  a  passenger  across  the  stream  over  which  he 
keeps  his  ferry. 

2.  Because  the  warrant  charges  the  defendant  with  being  a 
public  ferry  keeper,  but  does  not  say  where  or  upon  what  water 
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course.  It  is  not  necessary  that  it  shouUL  To  require  so  much 
strictness  in  a  warrant,  would  be  to  make  it  as  certain  as  a 
declaration,  which  has  not  been  and  ought  not  to  be  done.  The 
proof  must  supply  the  hiatus. 

3.  Because  the  warrant  does  not  charge  the  defendant  with 
having  a  ferry  upon  Powell's  river,  or  being  a  public  ferry  keep- 
er on  said  river.  This  is  substantially  the  same  reason  with 
the  second,  and  is  disposed  of  by  the  same  answer. 

4.  Because  it  is  uncertain  fiom  the  face  of  the  warrant  what 
is  sought  to  be  recovered,  whether  the  amount  of  ferriage  paid 
or  the  penalty.  There  is  no  such  uncertainty;  for  neither  the 
one  thing  or  the  other,  is  sought,  but  a  distinct  thing  altogether, 
to  wit,  damages  for  the  refusal  and  for  detention  at  the  ferry 
by  the  defendant,  after  having  been  paid  his  ferriage  by  the 
plaintiiF.  These  the  justice  and  the  jury  have  fixed  at  $10,  for 
which  the  plaintiff  is  by  law  entitled  to  judgment  here. 

Let  the  judgment  of  the  circuit  court  be  reversed,  and  judg- 
ment entered  in  accordance  with  the  verdict. 


Henderson  &  McDermott  vs.  Peck  et  ah. 

1.  A  testator  directed  his  land  to  be  iotd,  and  his  executor  sold  the  land  accordingly: 
Held,  that  the  will  being  lost*  the  executor  had  a  right  to  come  into  chancery  to  have 
trespasser*  removed  and  to  enable  him  to  convey  title  and  deliver  possession. 

2.  A  court  of  chancery  has  jurisdiction  in  all  cases  of  trust  to  protect  the  trust  estate, 
and  to  secure  correct  execution  of  trusts,  and  it  vould  therefore  eeem  that  it  would 
kave  jurisdiction,  at  the  iastance  of  the  executor,  to  remove  trespassers  from  the 
lands  directed  to  be  sold  by  the  testator,  to  enable  executor  to  sell  and  deliver  pos- 
session. 

3.  A  waniof  interest  of  the  complainant  in   the  subject  matter  of  the  suit  is  fatal  on 
demurrer,  and  if  the  suit  be  joint  a  want  of  interest  in  either  of  the  complainants  is  fa- 
tal when  joint  relief  is  asi^ed ;  seeue,  where  the  relief  pcayed  is  not  joint  and  the  want 
of  interest  of  one  of  the  complainants  is  ascertained  at  the  hearing. 

The  State  of  Tennessee  granted  to  J.  PhiUips  640  acres  of 
land  in  the  county  of  Monroe  on  Tellico  river.  Phillips  sold 
and  conveyed  the  southeast  quarter  section  to  A.  Henderson 
for  $1,200.  On  the  16th  day  of  November,  1830,  Henderson 
made  his  last  will  and  testament,  by  which  he  directed  this 
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Iriiul  to  he  sold  by  his  oxocutorand  the  proceeds  divided  amon^ 
liirflioirs.  J.  R.  Henderson  was  appointed  executor,  and  find- 
ing Jackson,  a  tenant  of  the  deceased,  on  the  premises,  received 
a  portion  oi'  the  rent  from  him  and  permitted  him  to  remain. 
Nicholas  and  J.  Peck,  who  married  two  of  the  heirs  of  Hender- 
son, forcibly  and  illegally  took  possession  of  a  portion  of  the 
quarter  section. 

Whilst  they  were  so  in  possession  of  part,  and  Jackson  in 
possession  of  the  balance,  Henderson,  the  executor,  sold  the 
land  at  public  auction  to  McDermott  for  $1,360,  on  a  credit; 
the  money  to  be  paid  when  possession  should  be  delivered. 
Jackson  attorned  to  McDermott,  but  the  Pecks  refused  so  to  do. 

This  bill  was  filed  by  the  executor,  Henderson,  and  by  Mc- 
Dermott in  the  chancery  court  at  Madison  ville  on  the  22d  August, 
183G,  against  N.  Peck  and  wife  and  J.  J.  M.  Peck  and  the  oth- 
er heirs  of  Henderson,  deceased.  The  will  was  destroyed  and 
not  produced.  The  bill  prays  that  "the  legal  title  to  said  quar- 
ter section  may  be  divested  out  of  the  heirs  at  law  of  Andrew 
Henderson,  deceased,  and  may  be  vested  in  Joseph  R.  Hender- 
son, executor,  that  he  mg^y  execute  the  contract  of  sale,  or  be 
vested  in  said  W.  P.  H.  McDermott,  and  that  any  pretended  ti- 
tle that  the  said  N.  &  J.  Peck  may  set  up  be  declared  void,  and 
the  possession  ordered  to  be  delivered  to  complainant." 

Some  of  the  defendants  demurred  to  the  bill  and  others  an- 
swered. The  demurrer  was  overruled  and  answers  filed.  The 
complainants  replied  thereto,  and  proof  was  taken.  The  cause 
came  on  for  trial  before  T.  L.  Williams,  chancellor  at  the  Sep 
tember  term»  1838.  He  decreed  that  the  title  be  vested  in  Mc- 
Dermott and  that  the  defendants  deliver  possession.  The  de- 
fendants appealed. 

Jamagin,  for  complainants. 

Suxin,  for  defendants. 

"TuRLEY,  J.  delivered  the  opinion  of  the  court. 

Two  objections  are  taken  by  the  defendants  to  the  relief 
asked  by  complainants  in  this  case. 
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1st.  It  is  said  there  is  such  a  misjoinder  of  parties  as  vitiates 
the  bill  upon  demurrer.  The  bill  charges  that  Andrew  Hen- 
derson, the  testator  of  complainant  Henderson,  died  about  the 
21st  day  of  January,  1831,  having  previously  made  and  pub- 
lished his  last  will  and  testament,  by  which  he  devised  his  real 
estate  to  be  sold  at  the  discretion  of  his  executor,  and  the  mo- 
ney arising  therefrom  to  be  paid  over  to  his  heirs  as  specified 
in  said  will.  At  the  time  of  his  death  be  was  the  owner  of  the 
land  in  dispute,  and  had  for  four  years  previous  received  the 
rents  therefor  from  one  John  Jackson,  his  tenant;  that  com-" 
plainant  did  agree  with  said  Jackson  who  was  in  possession  that 
he  should  continue  to  hold  as  tenant  for  the  current  year,  pay-" 
ing  rent  therefor,  and  that  he,  as  executor,  received  the  same 
for  about  half  the  land,  and  would  have  received  it  for  the 
whole,  but  that  shortly  after  the  death  of  said  Henderson,  Nich- 
olas Peck  and  Jacob  Peck,  two  of  the  defendants,  forcibly  and 
fraudulently  took  possession  of  the  houses  and  about  one-half 
of  the  cleared  land,  which  they  still  hold,  but  that  Jackson' 
kept  and  still  keeps  possession  of  the  other;  that  Henderson,  the 
executor,  being  thus  in  possession,  did,  in  pursuance  of  the 
trust  imposed  upon  him  by  the  will,  about  the  12th  day  of  Au- 
gust, 1831,  expose  the  land  for  sale  to  the  highest  bidder,  and 
sold  to  his  co-plaintiff,  McDermott,  and  that  the  will  has 
been  destroyed  by  fire  and  cannot  be  produced.  It  is  now  con- 
tended that  McDermott  has  no  interest  by  his  purchase,  and  that 
he  is  therefore  improperly  joined  as  a  party  complainant.  To 
sustain  this  position  we  are  referred  to  Story*3  commentaries 
on  Equity  Pleading,  391,  sec.  608,  in  which  is  to  be  found 
the  following:  "The  want  of  interest  of  the  plaintiff  in  the 
subject  matter  of  the  suit  is  fatal  on  demurrer;"  and  in  sec. 
60a  the  following:  "The  want  of  interest  is  not  only  a  good 
cause  of  demurrer  in  the  case  of  a  sole  plaintiff,  but  if  the 
suit  is  joint,  a  want  of  interest  in  either  of  the  plaintiffs  is  equal- 
ly fatal."  But  that  this  principle  is  in  all  probability  confined 
to  the  case  where  a  joint  relief  is  asked,  is  to  be  inferred  from 
the  example  put  in  illustration  of  it,  and  the  remark  of  the 
commentator;  he  says:  "for  example,  if  an  inventor  of  medi- 
cine should  sue  jointly  with  the  party,  who  as  his  agent  pre- 
32 
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pares  the  medicine  but  has  no  interest  in  the  invention,  and 
should  pray  for  an  injunction  and  account  for  a  violation  of  his 
rights,  a  demurrer  would  hold;  far  upon  vuch  bill  the  plaintiffs 
praying  a  joint  reliefs  toould  not  be  entitled  to  «•"  .Again,  in  sec. 
610,  the  same  author  says,  "a  mere  scintilla  juris  in  one  of  the 
plaintifis,  as  for  example,  a  naked  title  in  a  trustee  to  serve  a 
power  of  appointment,  will  be  sufficient  to  justify  making  him 
a  plaintiff  for  the  purposes  of  the  trust  with  the  persons  in  in- 
terest;" and  in  the  case  of  Rhodes  vs.  Waburton^  6  Sim. 
617,  the  legatees  of  a  testator  were  joined  as  plaintiffs  with  the 
executor  in  suing  for  a  debt  due  his  estate;  the  bill  was  held 
not  to  be  demurrable,  and  the  vice  chancellor  said  upon  the  oc- 
casion, '^Legatees  cannot  file  a  bill  against  a  debtor  to  the  testa- 
tor's estate  unless  there  is  collusion  between  the  executor  and 
the  debtor.  But  if  the  executor  choose  to  make  the  legatees 
co-plaintifis  with  him,  I  do  not  think  that  superfluity  renders  the 
record  not  sustainable.  Persons  are  brought  here  who  are  not 
necessary  parties  to  the  suit;  but  it  is  not  so  injurious  as  to 
make  the  bill  not  sustainable.*'  But  it  is  urged  that  the  bill 
should  have  been  dismissed  upon  the  demurrer  of  the  defend- 
ant. This  argument  is  based  upon  the  assumption  that  the 
sale  to  McDermott  is  champertous.  It  is  to  be  observed,  that 
whatever  may  have  been  said  upon  this  question  heretofore, 
when  this  case  was  presented  in  a  different  aspect,  it  would 
have  to  be,  a^  it  is  now,  made  upon  the  allegations  of  the  bUl, 
which  upon  the  demurrer  must  be  taken  to  be  true.  If  so,  it 
would  be  difficult,  if  not  impossible,  upon  the  face  of  this  bill 
to  pronounce  the  sale  champertous.  The  act  of  1821,  eh.  66, 
(the  champerty  act,)  avoids  all  sales  of  land  when  the  vendor  has 
not  by  himself,  or  by  his  agent,  or  tenant,  or  his  ancestor,  been 
in  actual  possession  of  the  same,  or  the  reversion  or  remainder, 
or  taken  the  rents  and  profits  for  one  whole  year  next  before 
the  sale*  Now  the  biU  shows  that  the  testator  was  in  posses- 
sion by  his  tenant  and  had  received  the  rents  fix)m  him  up  to 
his  death;  that  the  executor  continued  the  tenant  in  possession 
and  received  from  him  rent  for  one-half  the  premises,  and 
would  for  the  whole  but  for  the  unwarranted  intrusion  of  the 
defendants;  it  may  be  well  doubted  under  these  circumstances 
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whether  the  sale  was  champertous.  But  we  do  not  think  it 
necessary  to  determine  the  question;  it  is  sufficient  to  state  it 
as  it  exists,  to  show  that  McDermott  had  at  least  such  an  appar- 
ent interest  aS  to  warrant  his  being  made  a  party  to  the  bilL 

To  hold  that  a  want  of  interest  in  one  of  many  co-plsdntifis 
ascertained  after  minute  and  particular  legal  investigation  would 
vitiate  a  bill  and  prevent  relief  being  granted  to  those  entitled 
to  it,  would  be  destructive  of  chancery  proceedings,  and  pro- 
ductive of  great  and  irremedial  mischief. 

We  therefore  hold  that  there  is  no  fatal  misjoinder,  if  mis- 
joinder at  all,  in  this  case, 

2d,  It  is  contended  that  a  court  of  chancery  has  no  jurisdic- 
tion in  the  case,  because  it  is  said  the  executor  is  a  mere  naked 
trustee  without  interest,  and  as  such  must  remove  the  obstacles 
to  an  execution  of  his  trust  arising  out  of  the  illegal  acts  of  the 
defendants  by  an  action  of  ejectment  against  them  in  the 
name  of  the  heirs  at  law  of  his  testator.  We  do  not  think  so. 
The  Pecks  are  trespassers  without  title  or  pretence  of  title; 
there  is  nothing  necessary  to  be  settled  by  trial  at  law;  this  il- 
legal possession  is  a  let  and  hinderance  in  the  way  of  the  exe- 
cution of  the  trust,  which  we  incline  to  think  a  court  of  chance- 
ry, from  its  jurisdiction  in  all  cases  of  trust  to  protect  the  same 
and  secure  correct  execution  thereof,  may  remove;  but  the  bill 
charges  that  the  will  has  been  destroyed  by  accident  The 
trust  and  the  authority  to  execute  it  is  derived  under  it,  and  the 
loss  would  necessarily  embarrass  the  executor  in  the  perform- 
ance of  his  duty,  and  would  of  itself  constitute  a  good  ground 
for  coming  into  this  court-  We,  therefore,  think  there  is  no 
valid  objection  to  the  relief  granted  by  the  chancellor,  and  ai- 
firm  the  decree. 
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1.  A  pica  of  payineut  admits  the  execution  of  the  note,  bond  or  bill  iingle,  as  described 
in  tbe  declaration. 

2.  In  an  issue  on  a  flea  of  pajment  to  a  lost  note  or  bond,  the  defendant  cannot  introduce 
proof  of  a  variance  between  the  alledged  lost  note  or  bond,  and  the  note  or  bond  de- 
scribed  in  tbe  declaration.  ^ 

3.  Where  a  suit  was  brought  on  a  lost  bond,  and  the  defendant  relied  on  the  presumption 
of  payment  raised  by  the  lapse  of  time,  and  the  plaintiff  introduced  a  witness  to  relate 
a  conversation  witness  bad  with  the  defendant  in  relation  to  said  bond,  to  repel  the 
presumption  of  payment:  Held,  that  the  defendant  bad  the  right  to  prove  by  said 
witness,  (hat  tbe  <;oi)yersation  was  had  not  in  reference  to  the  instrument  described 
iq  the  declaration;  and  this,  for  tbe  purpose  of  impairing  the  force  of  plaintiff's 
testimony. 

M.  C.  Rogers  instituted  an  action  of  debt  in  the  circuit 
court  of  Bradley  county,  on  the  6th  day  of  December,  1838, 
against  John  Kincannon. 

The  declaration  sets  forth  that  John  Kincannon,  and  one 
George  Kincannon  (not  sued  in  the  action)  executed  and  de- 
livered to  the  plaintiff  their  writing  obligatory  on  the  26th  day 
of  January,  1821,  bearing  date  that  day,  by  which  they  promi- 
sed to  pay  the  plaintiff  one  day  after  date  the  sum  of  $169  21f 
for  value  received.     The  declaration  avers  that  "plaintiff  can- 
not produce  in  court  the  said  writing  obhgatoty,  the  same  being 
lost  or  unintentionally  mislaid,  an  affidavit  of  which  by  the 
plaintiff  is  here  produced  in  court,  attached  to  this  declaration 
as  required  by  the  act  of  assembly/^     (Act  of  1819,  ch.  27,  N. 
&  C.  447.)     This  affidavit  is  as  follows:  "M.  C.  Rogers  makes 
oath  that  John  Kincannon  and  George  Kincannon,  executed  and 
delivered  to  affiant  their  writing  obligatory  for  the  payment 
of  the  sum  of  $169  ^If ,  dated  the  26tb  day  of  January,  1821, 
and  due  one  day  after  date  for  value  received)  which  writing 
obligatory,    affiant  declares  has  been  lost  or  unintentionally 
mislaid  so  that  he  cannot  find  it  or  produce  it  in  court.    Affi- 
ant further  states  that  he  has  not  sold,  bartered,  or  transferred 
by  himself  or  any  other  person,  said  writing  obligatory  to  any 
person  or  persons  whatever," 

The  defendant  pleaded  that  he  paid  the  debt  in  the  declara- 
tion mentioned  on  the  day  the  same  fell  due.  On  this  plea  is- 
3ue  was  joined.     After  repeated  continuences,  at  the  August 


JULY  TERM,  1842.  253 

[Sofen  vt.  Klneaonon  ] 

term,  1841,  this  issue  was  submitted  to  a  jury,  Keith,  judge, 
presiding.  The  plaintiff  having  read  his  declaration  and  affi- 
davit to  the  jury,  then  called  one  HufFaker,  who  stated  that  in 
1827,  a  bill  single  was  enclosed  in  a  letter  to  him  to  present  to 
John  Kincannon  for  payment.  Thereupon  the  counsel  of  de- 
fendant asked  witness  to  describe  the  instrument  thus  inclosed* 
Witness  stated  that  it  was  of  unusual  length,  and  that  there 
was  a  writing  underneath  it.  To  this  statement  the  counsel 
for  the  plaintiff  objected  as  incompetent,  as  a  variance  could 
not  be  shown  in  that  way.  This  objection  was  sustained  and 
the  statement  excluded.  The  witness  was  then  directed  by 
the  court  to  state  the  conversation  which  took  place  when  the 
instrument  wels  presented  to  the  defendant.  Witness  then  stated 
that  when  he  presented  it  to  defendant,  he  said  that  there  were 
conditions  in  it  which  plaintiff  had  never  complied  with,  and 
he  had  therefore  never  paid  it,  and  never  intended  to  do  so.  Wit- 
ness handed  it  to  defendant  There  was  no  such  condition  in 
it  as  that  stated  by  the  defendant.  Witness  further  stated, 
that  his  understanding  derived  either  from  the  conversation  or 
the  instrument,  was  that  it  was  not  payable  in  the  lifetime  of 
George  Kincannon,  that  he  had  heard  defendant  say,  he  had 
ofiered  a  horse  or  would  give  a  horse,  rather  than  have  a  suit 
about  it,  that  he  heard  Kincannon  say  that  Rogers  had  lost 
the  note  and  that  he  understood  it  to  be  the  note  sued  on; 
that  he  returned  it  to  F.  Gallespie,  and  that  Gallespie  has  lost  it 

F.  Kincannon  testified  that  he  saw  an  instrument  of  writing 
signed  by  John  and  George  Kincannon,  and  that  it  had  condi- 
tions in  it. 

The  counsel  for  the  defendant  insisted  that  the  admission, 
that  the  defendant  has  not  paid  a  conditional  note,  was  not  suf- 
ficient to  remove  the  presumption  of  payment  arising  from 
lapse  of  time. 

The  court  charged  the  jury  that  sixteen  years  having  elapsed 
after  the  writing  obligatory  fell  due  before  suit  was  instituted 
thereupon,  the  law  raised  a  presumption  that  it  had  been  paid; 
that  the  conversation  which  took  place  at  the  time  it  was  pre- 
sented, was  competent  evidence  for  either  party;  that  it  was  for 
the  jury  to  determine  whether  the  conversation  alluded  to,  re- 
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moved  the  presumptioa  of  payment  afforded  by  the  lapse  of 
time;  that  if  any  condition  or  conditions  were  attached  to  the 
instrument,  such  condition  or  conditions  should  have  been 
pleaded  and  could  not  be  regarded  by  them  in  the  formation 
of  their  verdict.  That  they  must  determine  from  the  evidence 
whether  the  writing  obligatory  had  been  paid.  The  jury  re- 
turned a  verdict  for  $169  21|  debt,  $209  18  damages. 

The  defendant  moved  the  court  for  a  new  trial,  and  this 
motion  having  been  overruled,  the  defendant  appealed  in  error. 

Trewhitf  for  plaintiff  in  error. 

Van  DyJcCi  for  the  defendant  in  error. 

Reesg,  J.  delivered  the  opinion  of  the  court. 

The  plaintiff  sued  the  defendant  to  recover  the  amount  of  a 
lost  bond.  The  defendant  pleaded  payment.  In  the  declara- 
tion, and  in  the  affidavit  annexed,  the  bond  sued  on  is  described 
as  having  been  made  more  than  sixteen  years  before  the  suit 
was  brought,  and  the  defendant  relied  upon  the  presumption  of 
payment  arising  from  the  lapse  of  time  to  sustain  his  plea.  The 
plaintiff  to  repel  this  presumption,  called  a  witness  to  prove 
that  while  the  bond  was  still  in  existence,  the  plaintiff  trans- 
mitted it  to  witness,  who  presented  it  to  the  defendant,  and 
the  witness  detailed  a  conversation  with  defendant  which  then 
took  place,  tending  to  repel  the  presumption  insisted  on. 

The  counsel  for  the  defendant  sought  to  prove  by  the  wit- 
ness that  the  bond  presented  by  him  to  defendant  was  a  differ- 
ent one  from  that  decribed  in  the  declaration  and  affidavit  an- 
nexed. This  proof  the  court  refused  to  permit  to  be  made. 
If  the  object  of  the  counsel  were  by  this  attempt  to  establish  a 
variance  between  the  note  or  bond  described  in  the  declaration 
and  that  spoken  of  by  the  witness,  to  defeat  the  plaintiff's  ac- 
tion, upon  the  ground  that  he  had  misdescribed  the  bond  in 
his  declaration,  such  object  would  have  been  improper,  and 
for  such  a  purpose  the  proof  could  not  have  been  heard,  for  the 
plea  of  payment  admits  Uiat  the  bond  as  described  iu  the 
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declaration  once  existed.  This  may  have  been  the  purpose  of 
counsel:  the  circuit  court  evidently  so  understood  it.  But  as 
the  point  arises  upon  the  record  here,  we  are  constrained  to  say 
that  the  defendant  had  a  right,  for  the  purpose  of  impairing  or 
destroying  the  force  of  the  testimony  brought  foi-vvard  by  the 
plaintiff  in  order  to  repel  the  presumption  of  payment  arising 
from  the  lapse  of  time,  to  show  if  he  could  that  the  conversa- 
tion of  the  defendant  with  the  witness  related  to  another  and 
different  bond.  We  regret  the  necessity  of  reversal  imposed 
upon  us  in  this  case,  because  it  is  very  probable  that  justice 
has  been  attained  and  that  another  trial  after  some  delay  and 
expense  will  result  in  the  same  manner. 


Hartsell  vs*  George. 

1  ■  ApetitioQ  by  the  owner  of  a  slave  for  his  emancipation  ander  the  act  of  1801,  ch. 
27,  looted  and  sigved  by  two-thirds  of  a  competent  court,  to  wit,  a  niajoritj  of 
the  jastices  of  the  peace  of  the  conntj,  or  nine  of  them,  is  good  and  valid  to  effect  the 
emancipation  of  such  slave,  though  it  be  not  signed  by  the  chairman  in  the  capacity 
of  chairtdan. 

2.  The  validity  of  the  order  of  liberation  cannot  be  incidentally  and  collaterally  im- 
peached in  a  suit  brought  by  such  liberated  person  for  his  freedom. 

3.  The  master  had  at  common  law  complete  power  over  the  question  of  emancipation, 
and  sQch  right  still  exists  except  so  far  as  it  is  prohibited  by  statute; 

4.  The  order  of  a  competent  court  upon  the  petition  of  a  master,  that  bis  slave  should 
be  liberated  upon  the  happening  of  the  death  of  himself  or  his  wife,  or  the  survivor  of 
them,  was  an  act  of  emancipation  m  prasnUi,  to  take  effect  in  future.  The  services 
of  the  person  liberated  were  due  to  the  roaster,  but  the  character  of  slave  ceased,  and 
a  child,  bom  after  the  act  of  emancipation,  and  before  the  happening  of  such  con- 
tingency, would  be  free. 

George,  a  free  boy  of  colori  under  twenty-one  years  of  age, 
by  his  next  friend,  Harris,  sued  Hartsell  in  the  circuit  court  of 
Washington,  on  the  10th  day  of  September,  1836,  by  writ  of 
trespass  vi  et  armis. 

Hartsell  pleaded  that  plaintiff  was  his  slave,  upon  which  is- 
sue was  joined.  This  issue  was  submitted  to  a  jury  at  the  Oc- 
tober term,  1839,  R.  M.  Anderson,  judge,  presiding. 
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The  plaintiff  introduced  a  document  as  evidence,  which  was 
as  follows: 

"Be  it  remembered,  that  at  a  court  of  pleas  and  quarter  ses- 
sions, held  for  Washington  county,  Tennessee,  in  April  term, 
1821,  the  following  justices  being  present,  J.  Collum,  J.  Ste- 
phenson, J.  Patton,  J.  Link,  J,  Payne,  W.  Chester,  J.  Shain, 
W.  Gremsby,  W.  Mitchell,  G.  D.  Vance,  W.  Bayless,  David 
Wilson,  Jacob  Ellis,  A.  Glascock,  they  being  a  majority  of  the 
justices  of  the  county,  the  following  record  was  made,  to  wit: 
"State  of  Tennessee,  Washington  County, 

"To  the  justices  of  the  court  of  pleas  and  quarter  sessions  of 
Washington  county,  now  sitting  in  open  court: 

"The  petition  of  John  Bayless,  Sen.,  respectfully  represents, 
that  your  petitioner  is  now  the  owner  and  possessor  of  a  female 
slave  named  Jenny,  about  the  age  of  25,  which  slave,  I,  being  ful- 
ly impressed  with  the  great  impropriety  of  slavery,  and  believing 
liberty  to  be  the  unalienable  right  of  all  human  beings,  desire 
to  manumit  at  the  time  hereinafter  mentioned,  for  the  follow- 
ing reasons: 

1st.  That  by  the  time  hereinafter  mentioned,  she  will  by  her 
industry  have  compensated  your  petitioner  forthe  money  ex- 
pended in  the  purchase  of  her. 

2d.  That  by  reason  of  her  good  qualities,  she  would  be  a  fit 
subject  for  civil  society,  and  will  support  herself. 

For  these  and  other  good  considerations  your  petitioner  prays 
that  an  order  be  made,  liberating  said  slave  at  or  upon  the  hap- 
pening of  the  death  of  petitioner  or  wife,  or  the  survivor  of  them; 
and  at  that  time  to  be  and  remain  free,  and  that  a  record  be 
made  of  the  liberation  of  said  slave,  to  take  effect  at  the  said 
event,  to  wit,  at  the  death  of  the  survivor  of  himself  or  wife 
Ann,  on  such  security  being  given  for  the  indemnity  of  Wash- 
ington county,  as  your  worships  shall  direct. 

JOHN  BAYLESS." 

The  above  petition  is  granted  in  manner  and  form  as  by  act 
of  assembly  directed. 

J  ohn  Patton,  W.  Bayless,  John  Shain,  John  Stephenson, 
John  Link,  David  Link,  D.  Wilson,  D.  Vance,  W.  Mitchell, 
Jacob  Ellis. 
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On  the  16th  day  of  April,  1821,  Bayless  gave  bond  in  the 
penalty  of  $600  to  the  justices  of  Washington  county,  which 
was  "to  be  void  on  condition,  that  Jenny,  a  woman  of  color  this 
day  emancipated  at  the  death  of  said  Bayless  and  wife,  shall 
not  become  chargeable  to  Washington  county." 

At  a  subsequent  perio<l  Bayless  died,  and  it  appeared  that 
Jenny  passed  into  the  hands  of  the  widow  of  deceased.  Dur- 
ing the  time  she  was  held  by  the  widow,  she  bore  a  child  the 
present  plaintiff,  George.  George  was  taken  in  possession  by  a 
son  of  the  deceased  and  sold  for  a  valuable  consideration  to 
HartseU,  the  defendant,  as  a  slave  for  life.  The  widow  of  the 
deceased  was  alive  at  the  commencement  of  the  suit. 

Testimony  was  offered  on  the  part  of  Hartsell,  for  the  pur- 
pose of  showing  that  Bayless  was  insane  at  the  time  of  the  re- 
cord of  emancipation  was  made  by  the  justices  of  the  court. 

The  presiding  judge  charged  the  jury,  that  the  record  of  eman- 
cipation was  substantially  in  accordance  with  the  act  of  assem- 
bly; that  no  judgment  of  the  court  was  necessary  upon  the  ap- 
plication; that  the  endorsement  signed  by  the  justices  was  suf- 
ficient, and  that  it  was  not  necessary  for  the  presiding  justice  to 
endorse  on  the  back  of  the  petition  as  the  act  directs  to  consti- 
tute it  a  valid  order  of  liberation;  that  this  record  contained  a 
grant  of  a  present  right  to  freedom,  to  take  effect  in  future,  and 
that  the  master  retained  a  right  to  her  services,  and  that  the 
county  court  had  the  power  to  make  such  an  order  of  liberation. 

The  court  charged  the  jury,  that  the  child  of  the  negro  Jenny, 
after  the  order,  was  free  at  its  birth,  and  had  a  right  to  maintain 
an  action  for  its  freedom  before  the  death  of  Ann  Bayless. 

The  court  further  charged  the  jury,  that  they  had  no  right  to 
enquire  into  the  sanity  or  insanity  of  the  deceased  at  the  time 
the  order  of  liberation  was  made.  That  the  order  in  the  county 
court  was  binding  and  conclusive,  and  could  not  be  impeach* 
ed  unless  upon  appeal,  certiorari^  or  writ  of  error. 

The  jury  rendered  a  verdict  in  favor  of  the  plaintiff.  The 
defendant  appealed  in  error. 

Lttchj^  for  the  plaintiff  in  error. 
33 
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J.  A.  McKirmeyj  for  the  defendant  in  error. 

Reese,  J.  delivered  the  opinion  of  the  court- 

This  is  an  action  of  trespass  brought  by  the  defendant  in  er- 
ror to  assert  and  recover  his  freedom.  John  Bayless  of  Wash- 
ington county,  the  owner  of  a  slave  Jenny,  in  his  life  time  pre- 
sented his  petition  to  the  county  court  of  that  county,  a  tits  April 
session,  in  the  year  1821,  praying  upon  views  and  for  reasons 
therein  set  forth  that  said  slave  should,  by  order  of  said  court, 
be  liberated  upon  the  happening  of  the  death  of  himself  or  his 
wife,  or  the  survivor  of  them,  then  to  be  and  remain  free;  and 
that  the  court  would  then  direct  a  record  of  liberation  to  be 
made,  to  take  efiect  upon  said  event,  and  security  to  be  given 
forthe  indemnity  of  Washington  county,  as  the  court  should 
direct.  The  justices  then  present,  being,  as  the  record  states,  a 
majority  of  all  the  justices  of  said  county,  endorsed  upon  said 
petition,  that  it  was  granted  in  manner  and  form  aa  the  act  of 
assembly  directed,  and  all  of  them  signed  said  endorsement, 
although  none  of  them  signed  it  in  the  character  of  chairman. 
At  the  same  time  the  said  court  took  from  said  petitioner  a  bond 
with  8e<?urity,  which  recited,  that  it  was  to  be  void  on  condi- 
tion, that  Jenny,  a  woman  of  color  thcU  day  emancipcUed  at  the 
death  of  petitioner  and  his  wife,  should  not  become  chargeable 
to  the  county  of  Washington. 

The  defendant  in  error  is  the  son  of  said  Jenny,  bom  after 
these  proceedings  took  place. 

1st.  Does  the  omission  of  any  of  the  justices  to  sign  the  re- 
port endorsed  on  the  petiticHi,  in  the  character  of  chairman,  in- 
validate the  act  of  emancipation?  We  are  satisfied  that  it  does 
not.  It  is  to  nine  or  a  majority  of  the  county  court,  two-thirds 
of  that  number  concurring,  that  the  power  is  delegated  by  the 
legislature  to  give  or  withhold  the  assent  of  the  public  in  such 
a  case.  It  is  not  delegated  to  the  chairman  of  that  body;  his 
endorsement  is  intended  to  be  an  easy  and  convenient  mode  of 
evidencing  that  assent  by  his  signature  as  their  organ.  If  then 
the  whole  body  present,  by  their  own  endorsement  and  signa- 
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tures,  manifest  their  own  assent,  is  not  the  act  a^  solemn  and 
the  evidence  of  assent  more  satisfactory  and  conclusive? 

2d.  What  is  the  legal  effect  of  the  proceedings  concurrent 
between  the  petitioner  and  the  county  court?  Most  clearly  it 
was  an  act  of  emancipation  inprasenti  to  be  enjoyed  however 
on  the  part  of  the  slave  in  future.  This  was  the  purpose  of  both 
parties,  of  the  owner  and  of  the  pubUc.  No  future  petition 
was  intended  to  be  presented  by  the  owner;  no  future  assent  to 
be  given  by  the  public;  no  future  bond  to  be  entered  into  for  the 
indemnity  of  the  county.  The  act  was  consummate;  the  con- 
cession of  freedom  on  the  part  of  the  owner,  and  assent  on  the 
part  of  the  public  were  final  and  complete.  The  services  of 
her  who  had  been  a  slave,  continued  indeed  to  be  due  to  the 
master  until  his  death,  but  the  character  of  slave  ceased.  And 
whatever  contrariety  of  opinion  may  liave  existed  in  different 
States  as  to  children  born  after  a  devise  of  freedom  to  the 
mother,  and  before  the  assent  of  the  public,  none  it  is  -suppos- 
ed could  exist  in  a  case  like  the  present,  where  the  owner  and 
the  public  had  concurrendy  joined  in  the  act  of  emancipation* 

The  only  question,  therefore,  remaining  is,  whether  the  coun- 
'^  court  had  power  to  give  an  assent  on  the  part  of  the  public, 
V^hich  would  suspend  the  actual  enjoyment  of  the  freedom  con- 
ceded till  a  future  period.     And  why  has  it  not  this  power? 

The  master  at  common  law  had  complete  control  over  the 
question  of  emancipation.  His  power  exists,  except  in  so  far 
as  it  may  have  been  prohibited,  and  the  prohibition  is  not  found 
in  the  statute.  Besides,  if  it  were  otherwise,  it  would  probably 
follow,  not  that  the  woman  in  tiiis  case  would  have  continued 
a  slave,  but  that  the  master,  contrary  to  his  intentions,  would 
by  the  proceedings  have  lost  his  right  to  her  future  services, 
unless  voluntarily  bestowed-  In  any  view,  we  think  that  the 
defendant  in  error  was  born  free. 

The  other  ground  of  objection  to  the  charge  of  the  court,  that 
the  proceedings  of  the  county  court  could  not  be  incidentally 
and  collaterally  impeached  on  the  score  of  the  alledged  insanity 
of  the  petitioner,  has  not  been  much  pressed. 

The  charge  of  the  court,  we  think,  was  correct  in  that  respect 
Upon  the  whole  we  affirm  the  judgment. 
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1.  If  property  be  deteriorated  or  deslroyed  in  the  bandtf  of  tbe  vendee,  or  equitable 
owner,  the  loss  fal)s  on  such  vendee  or  equitable  owner. 

2.  A  aold  to  B  a  water  mill,  and  covenanted  that  the  pond  which  supplied  said 
mill  with  water,  should  be  and  forever  remain  as  it  then  was  :  Held,  that  as  vendor 
and  others  owned  land  over  which  the  mill  pond  spread,  it  should  be  constrn^ 
that  the  vendor  intended  to  covenant  against  his  own  interference  and  the  interference 
of  others  with  the  dam  as  built,  and  pond,  and  not  against  act:i  of  God  or  of  the  gov- 
ernment. 

This  bill  was  filed  by  Oldham  and  Mosely  against  W,  S. 
Kennedy  and  others,  for  the  purpose  ofrescinding  a  contract  for 
the  conveyance  of  ten  acres  of  land  to  Oldham  and  Mosely, 
by  the  defendants  Kennedy  and  others,  in  the  chancery  court 
at  Knoxville.  On  the  13th  day  of  November,  1820,  Rufus  Mor- 
gan sold  and  conveyed  to  James  Kennedy  sr.  in  consideration 
of  the  sum  of  $10,000,  a  tract  of  land  lying  in  the  county  of 
Knox,  on  White's  creek,  containing  ten  acres,  by  specified 
bomidaries,  ^'soEisto  include  Rufus  Morgan's  new  mill  and  dam, 
together  with  all  and  singular  the  woods,  ways,  waters,  water- 
courses, rights,  privileges,  profits,  immunities,  hereditaments  and 
appurtenances  to  the  said  tract  of  land  belonging  or  appertain- 
ing." This  deed  further  covenants  that  "it  is  understood  as  an 
appurtenance  thereto,  that  the  mill  pond  belonging  to  said 
new  mill  hereby  conveyed,  shall  be  and  continue  a  mill  pond, 
appropriated  to  the  use  of  said  mill,  and  the  site  whereon  it 
stands,  as  it  now  is  forever,  with  the  further  privilege  to  said 
Kennedy,  his  heirs  and  assigns  forever,  of  working  and  diggmg 
on  the  banks  of  said  pond  to  the  distance  of  one  rood,  from  the 
water  side  at  ordinaiy  height,  for  the  purpose  of  preserving 
and  repairing  said  pond  against  injury,  it  being  at  the  same 
time  understood  that  the  dam  of  said  pond  is  never  to  be  raised 
above  its  present  height;  and  it  is  further  understood  as  a 
right  appertaining  to  said  land  that  the  water  of  the  pond 
below  said  new  mill  shall  never  be  raised  so  as  to  stand 
higher  at  ordinary  water  than  the  lowest  point  of  the  large 
water  wheel  of  said  new  mill;"  and  this  is  in  conformity  with 
a  provision  in  the  deed  of  conveyance  from  Rufus  Morgan 
for  the  land  on   said  creek  below."     And  it  is  further  un- 
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derstood  between  the  parties,  that  a  road  for  public  use 
leading  from  the  main  road  across  the  brige,  over  the  dam  of 
said  new  mill,  shall  be  kept  open,  but  said  Rufus  Morgan  ex- 
pressly reserves  to  himself,  his  heirs,  and  assigns  forever,  the 
privilege  of  keeping  in  repair  the  pipe  which  conveys  the 
water  from  said  swamp;  and  secondly,  of  raising  dirt  dams  on 
the  sides  of  said  pond,  as  places  of  landing  and  unloading 
wood  and  timber  that  may  be  brought  in  boats  down  said  pond^ 
under  this  restriction  however,  that  said  dams  shAll  not  be  in- 
jured thereby;  to  have  and  to  hold  said  tract  of  land  with  the 
appurtenances  thereto  belonging,  and  with  the  easements  and 
incumbrances  aforesaid,  unto  the  said  James  Kennedy  sr.,  his 
heirs  and  assigns  forever,  and  against  the  lawful  title,  claim  or 
demand  of  aU  persons  whatever,  the  said  Morgan  for  himself, 
his  heirs,  administrators  and  assigns,  doth  covenant  and  agree 
with  said  Kennedy,  his  heirs,  administrators  and'assigns  forever, 
to   warrant  and  defend,  and  particularly  in  as  much  as  the 
pond  of  said  new  mill  overflows  a  part  of  the  land  of  Joseph 
Bell,  the  said  Morgan  for  himself,  his  heirs,  administrators  and 
assigns,  doth  hereby  covenant  and  agree  with  the  said  Kenne- 
dy, his  heirs,  administrators  and  assigns  against  all  and  any 
damage  or  injury  that  they  may  sustain  on  account  of  said 
pond  overflowing  the  land  of  said  Bell." 

James  Kennedy  sr.  took  possession  of  the  tract,  and  kept 
possession  till  his  death:  afl;er  his  death  it  was  conveyed  by  his 
executor  to  James  Kennedy  jr.,  and  W.  S.  Kennedy.  On  the 
1st  day  of  April,  1837,  James  Kennedy  and  W.  S.  Kennedy  sold 
it  to  Oldham  and  Mosely,  the  complainants  in  this  case,  for  the 
sum  of  $12,000,  secured  to  the  said  W.  S.  &  J.  Kennedy,  by  nine 
obligations,  all  bearing  interest  from  the  date.  The  defendants 
W.  S.  &  J.  Kennedy  executed  and  delivered  to  Oldham  and 
Mosely,  a  bond  for  title  when  the  purchase  money  should  be 
paid.  This  bond  obligated  the  vendors  "to  make  to  said  Old- 
ham and  Mosely,  their  heirs  and  assigns  forever,  an  absolute 
deed  of  conveyance  in  fee  simple  and  with  general  warranty, 
of  the  said  tract  of  land,  with  all  the  rights,  privileges,  heredita- 
ments and  appurtenances,  and  all  the  liabilities  and  incum- 
brances vested  in  or  imposed    upon  us,"  the  former  owners 


262  KNOXVILLE : 

[OldlMun  4*  Motely  vs,  K«nnady  «t  alt.] 

of  said  tract,  as  by  the  deed  of  R.  Morgan  to  James  Kenne- 
dy sr. 

On  the  22d  February,  1838,  Oldham  and  Mosely  were  in- 
dicted for  a  nuisance  in  the  circuit  court  of  Ejiox  county,  for 
the  continuance  of  said  mill  dam  and  mill  pond.  At  the 
June  term,  1838,  this  indictment  was  tried  and  the  defendants 
acquitted.  At  the  October  term  ensuing,  they  were  again  in- 
dicted, and  at  a  special  term  held  in  December  following,  they 
were  found  guilty  of  continuing  a  nuisance,  and  judgment  en- 
tered that  said  nuisance  be  abated  and  that  said  Mosely  and 
Oldham  abate  it  by  the  next  term  of  the  court,  and  that  they 
pay  the  cost,  &c.  &x;.  The  character  of  the  dam  and  pond  was 
not  changed  whilst  in  the  possession  of  complainants,  but  con- 
tinued as  it  existed  in  the  possession  of  Morgan  and  Kennedy. 
The  sole  inducement  of  the  purchase  was  the  water  privi- 
lege, and  the  land  without  the  water  privilege  was  in  a  great 
measure  valueless. 

In  August  1839,  James  Kennedy  died,  leaving  a  widow,  Jane 
Kennedy  and  three  children,  James,  William  and  £li2abeth. 
The  obligation  first  due  fell  due  on  1st  of  April,  1839,  and  suit 
was  instituted  thereupon  in  the  circuit  court  of  Ejiox  county,  and 
judgment  rendered  thereupon  in  favor  of  the  surviving  partner 
against  Oldham  and  Mosely,  for  the  sum  of  $2424,  on  the  13th 
October,  1842.  On  the  26th  day  of  October,  1840,  the  com- 
plainants filed  this  bill  setting  forth  the  sole  object  they  had  in 
view  in  the  purchase,  was  the  water  privilege;  that  they  had 
been  deprived  of  the  use  of  it  by  the  judgment  of  the  court, 
condemning  the  erection  as  a  nuisance,  that  it  was  no  more  a 
nuisance  at  the  time  of  the  judgment  abating  it,  than  it  was  at 
the  time  of  the  purchase,  that  the  defendants  W.  S.  Kennedy 
and  James  Kennedy  deceased,  had  waranted  to  them  the  per- 
petual enjoyment  of  the  water  privilege  as  it  existed  at  the 
time  of  the  sale,  that  the  land  was  valueless  without  the  water 
privilege,  and  that  they  had  been  deprived  of  that,  and  pray- 
ing that  the  contract  be  rescinded  upon  such  terms  as  might  be 
regarded  as  just  and  equitable. 

W.  S.  Kennedy  and  the  heirs  of  James  Kennedy  deceased, 
and  Jane  Kennedy  were  made  parties  defendant,  and  filled 
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their  answer  to  the  bill.    A  replication  was  filed  thereto,  and 
proof  taken,  corresponding  with  and  sustaining  the  facts  above 

set  forth. 

The  case  was  heard  before  chancellor  Ridley,  at  the  October 
term,  1841,  and  he  being  of  the  opinion  that  the  defendants 
were  *'not  able  to  make  complainants  a  title  to  the  land  and 
appurtenances  thereto,  designated  in  a  title  bond  executed  on  the 
1st  day  of  April,  1837,  by  W.  S.  &  J.  Kennedy  to  complain- 
ants, according  to  the  true  intent  and  meaning  thereof,"  and 
being  of  the  opinion  that  the  water  power  attached  to  said 
premises  was  the  principal  inducement  to  the  purchase,  and 
that  the  said  water  power  hsul  been  wholly  lost  to  the  said  com- 
plainants contrary  to  the  express  warranty  of  W.  S.  &  J.  Ken- 
nedy, decreed,  that  the  contract  be  rescinded,  that  the  defend- 
ants be  perpetually  enjoined  from  collecting  the  judgment  re- 
covered by  the  surviving  partner,  and  that  complainants  accoimt 
to  the  defendants  for  the  use  and  occupation  of  the  premises  &c* 

The  defendants  appealed. 

Crazier^  for  the  complainants. 
Swauj  for  the  defendants. 

Rebsb,  J.  delivered  the  opinion  of  the  court. 

In  April  1837,  James  Kennedy  and  William  S.  Kennedy, 
for  the  consideration  of  twelve  thousand  dollars  secured  by 
the  bonds  of  Oldham  and  Mosely  to  be  thereafter  paid  to  them, 
sold  to  Oldham  and  Mosely,  ten  acres  of  land  including  the 
mill  commonly  called  the  upper  mill  on  White's  creek  near 
Knoxville,  with  the  dam  and  appurtenances;  gave  them  a  bond 
to  convey  to  them  a  title,  by  deed  of  general  warranty,  with 
certain  covenants  therein  referred  to,  on  the  payment  to  them,  of 
the  entire  consideration  secured  as  aforesaid;  and  they  put  the 
said  Oldham  and  Mosely  forthwith  into  the  possession  and  en- 
jojrment  of  the  premises.  In  February  1838,  the  complain- 
ants were  presented  by  the  grand  jury  of  Knox  county,  for  a 
public  nuisance  in  keepihg  up  their  dam  and  mill  pond,  to  the 
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injury  of  the  public  health,  and  of  this  offence  they  were  in 
June  afterwards  acquitted.  But  in  December  following  they 
were  again  indicted  for  the  same  offence,  of  which  they  were 
convicted  by  the  verdict  of  a  jury,  and  judgment  of  abatement 
of  the  said  nuisance  was  thereon  rendered,  and  the  same  was 
abated  by  opening  the  dam  and  by  drawing  off  the  water  of 
the  pond  and  the  same  has  since  remained  in  that  condition. 
The  bond  first  due  for  the  consideration  has  been  sued  on  at 
law,  and  this  bill  is  filed  to  enjoin  the  collection  of  the  same, 
and  to  have  the  others  surrendered  and  cancelled  and  for  a  re- 
cission  of  the  contract.  The  relief  prayed  for  in  the  bill  is  not 
predicated  upon  any  allegation  of  fraud,  nor  is  there  any  proof 
of  such  in  the  case;  nor  is  it  insisted  on  in  argument  that  the  com- 
plainants are  entitled  to  the  relief  on  any  principle  of  general 
equity,  as  arising  out  of  the  relation  of  vendor  and  vendee, 
under  the  circumstances  which  have  occurred,  for  it  is  con- 
ceded that  if  property  be  deteriorated  or  destroyed  in  the  hands 
of  the  vendee  or  equitable  owner,  the  loss  falls  upon  him;  and 
this  doctrine  is  now  well  settled.  But  it  is  contended  that  the 
parties  in  this  contract  stipulated  against  the  removal  of  the  mill 
pond  by  means  such  as  actnafly  took  place,  and  the  only  ques- 
tion in  this  case  is  whether  this  is  so  or  not.  The  title  bond  or 
contract  stipulates  that  when  the  consideration  shall  be  fully 
paid,  the  vendors  will  make  to  the  complainants  "an  absolute 
deed  of  conveyance  in  fee  and  with  general  warranty,''  for  the 
premises  in  question  "with  all  the  rights,  privileges,  hereditaments 
and  appurtenances,  and  with  eJI  the  liabilities  or  incumbrances 
vested  in  or  imposed"  on  the  vendors  set  forth  in  the  deed  from 
Rufus  Morgan  to  James  Kennedy,  and  taking  it  for  granted 
that  this  stipulation  will  embrace  and  incorporate  in  the  con- 
tract between  the  complainants  and  defendants,  all  the  cove- 
nants general  or  special  contained  in  the  deed  from  Rufus 
Morgan  to  the  elder  Kennedy,  the  question  arises  whether  that 
deed  does  contain  any  covenant  entitling  the  complainants  to 
the  relief  sought.  That  deed  was  made  in  November  1820. 
After  describing  the  boundaries  of  the  ten  acres  by  course,  dis- 
tance and  other  calls,  it  adds  "so  as  to  include  Rufus  Morgan's 
new  mill  and  dam,  together  with  all  and  singular,  the  woods, 
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ways,  waters,  water  courses,  rights,  privileges,  profits,  com- 
modities, hereditaments  and  appurtenances  to  the  said  tract  of 
land  belonging  or  appertaining;  "but  especially  it  is  understood 
as  an  appurtenance  thereto,  that  the  mill  pond  belonging  to  the 
said  new  mill  hereby  conveyed  shall  be  and  continue  a  mill  pond 
appropriated  to  the  use  of  said  mill  and  the  site  whereon  it 
stands  as  it  now  is  forever,  with  the  further  privilege  to  the  said 
Kennedy  sr.  of  working  and  digging  on  the  banks  of  the  said 
pond  to  the  distance  of  one  rood  from  the  water  edge«  for  the 
purpose  of  repairing  and  preserving  said  pond  from  injury;  it 
being  at  the  same  time  understood  that  the  dam  of  said  pond  is 
never  to  be  raised  above  its  present  height." 

There  are  other  covenants  in  said  deed,  and  among  others 
one  to  indemnify  Kennedy  against  one  Bell  whose  lands  were 
overflowed  by  said  pond.  The  question  is  in  what  is  granted 
above,  did  Morgan  intend  to  covenant  against  the  m  mo/or,  the 
act  of  God  or  of  the  govemmenu^  Does  this  arise  expressly  or 
by  necessary  implication?  If  a  vendor  of  a  mill  dam  and 
pond  intended  to  give,  and  the  vendee  to  exact  a  covenant  so 
extraordinary  as  that  the  dam  aad  j)ond  should  never  in  all 
future  time  be  abated  as  a  nuisance,  would  it  not  be  expected 
to  be  expressed  in  direct  and  unambiguous  terms?  The  truth  is 
that  when  the  whole  deed  is  inspected  there  is  no  difficulty  in 
understanding  this  portion  of  the  covenant. 

The  closing  line  of  the  deed  calls  to  run  across  the  pond:  so  it 
is  obvious  from  the  deed  that  the  pond  is  not  all,  perhaps  very 
little  of  it,  included  in  the  ten  acres.  Morgan  continued  ri- 
parian owner  of  both  sides  of  the  creek  including  the  pond, 
and  of  the  land  covered  by  both  the  creek  and  pond  up  to  Bell's 
line;  a  part  of  it  overflowed  -Bell's  land;  under  such  circum- 
stances Morgan  says  to  Kennedy,  "although  I  have  not  sold 
you  the  shores  adjacent  to  the  pond,  nor  the  lands  covered  by 
it,  and  am  not  myself  owner  of  all  the  land  covered  by  the 
pond,  yet  I  covenant  that  said  pond  shall  be  and  always  con- 
tinue appropriated  to  your  dam  and  mill  at  its  present  height 
and  you  may  take  the  soil  within  a  rood  of  the  shores  for  re- 
pairs, and  I  will  indemnify  you  against  Mr.  Bell;  Jbut  then  as 

connected  with  these  covenants,  you  must  raise  your  dam  no 
34 
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higher  than  at  present,  for  that  would  overflow  more  of  my  land 
and  more  of  Mr.  Bell's.'* 

There  was  under  the  circumstances  of  the  case  nothing  ex- 
traordinary in  the  covenant,  it  was  very  natural  and  very  pro- 
per, and  we  think  there  is  no  difficulty  whatever  in  understand- 
ing and  satisfying  its  meaning  without  any  the  least  reference 
to  protection  against  the  criminal  laws  for  a  nuisance.  We 
must  therefore  reverse  the  decree  of  the  chancellor,  dissolve 
the  injunction  in  this  case  and  dismiss  the  bill,  but  at  the  mu- 
tual cost  of  the  parties. 


Pbck  &  Gillespie  t».  Cunningham. 

1.  Where  it  was  provided  by  compact  between  the  United  States  and  the  Cherokee 
tribe  of  Indians  that  all  land  Ijin;  within  certain  calls  for  certain  natural  objects 
should  be  ceded  to  the  United  States*  and  that  commissioners  appointed  by  the  Uni- 
ted States  and  by  the  tribe  should  run  the  line,  and  such  commissioners  did  run  the 
line,  audit  was  subsequently  acquiesced  in  by  the  parties:  Held,  that  in  a  conflict 
of  titles  arising  upon  the  question  as  to  the  true  location  of  said  boundary  between 
citizens,  the  line  so  run  and  acquiesced  in,  must  be  regarded  as  the  true  boundary. 

%  Grants  of  land  made  by  the  State  of  Tennessee  to  which  the  title  of  the  Cherokee  na- 
tion had  not  been  extinguished  at  the  time  of  the  grant,  are  void,  and  conrey  no  ti- 
tle to  (he  grantee. 

Ejectment  for  five  thousand  acres  of  land  lying  in  Monroe 
county;  judgment  for  the  defendant  in  circuit  court.  Plaintiffs 
appealed  in  error. 

Crozier^  for  plaintiffs. 

VanDyJcCf  for  defendant. 

Per  curiam. — The  facts  in  this  record  do  not  present  a  differ- 
ent case  from  that  before  this  court  in  this  case  at  the  July 
term,  1840.     We  adhere  to  the  opinion  then  given. 


Note. — For  a  full  report  of  this  case  see  3  Humph.  19. 


r 
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McCoB&Y  vs.  King's  heirs. 

1.  The  words  *Hbe  tract  I  boog^ht  of  Charles  and  James  McCartney,  lying  in  Grco.ii 
county/'  used  in  a  devise,  are  words  of  descriptiout  and  parol  evidence  is  admissible 
to  ascertain  and  identify  the  land  meant  to  be  described  by  those  words. 

2.  The  whole  body  of  the  common  law  on  the  subject  of  the  domestic  relations*  and  es- 
pecially  that  of  baron  and  feme,  has  been  adopted  in  this  State,  except  so  far  as  modi- 
fied by  statute.    The  estate  of  tenancy  by  the  curtesy  exists  in  this  State. 

3.  A  constructive  seisin  of  wild  lands,  not  adversely  possessed,  enables  the  owner  to 
maintain  an  action  of  trespass,  and  is,  therefore,  such  a  seisin  in  the  wife,  whether 
claiming  as  heir,  by  devis«  or  deed,  as  will  make  the  husband  tenant  by  the  curtesy. 

4.  Where  a  husband  had  a  life  estate,  and  sold  and  conveyed  in  fee:    Held,  that  he  J 
conveyed  the  interest  be  had  and  no  more. 

5.  The  persons  barred  by  the  statute  of  limitations  of  their  right  to  recover  land,  are 
those  whose  right  to  enter  or  bring  suit  has  cotae  or  accrued,  and  who  after  that  event 
neglect  for  the  term  of  seven  years  to  bring  such  suit;  and,  therefore,  where  the  hus- 
band sold  and  conveyed  in  fee  land  ibvised  to  the  wife  without  the  wife  joining  in 
the  deed  of  conveyance,  the  statute  of  limitations  did  not  begin  to  run  against  her 
heirs  until  after  the  expiration  of  the  husband^s  life  estate. 

6.  A  grant  cannot  be  presumed  from  the  lapse  of  time  during  which  the  owner  of  the 
estate  had  no  right  of  action  against  the  tenant  by  the  curtesy  in  possession. 

7.  In  civil  cases  it  is  the  doty  of  the  jury  to  rtceive  and  act  upon  (he  law  as  expounded 
to  them  by  the  court. 

This  action  of  ejectment  was  instituted  in  the  circuit  court  of 
Greene  county,  by  the  heirs  of  Jane  King  against  McCorry,  for 
the  recovery  of  lands  lying  on  McCartney's  creek  in  that  county. 

The  case  was  submitted  to  a  jury  at  the  February  term» 
1842,  Lucky,  judge  presiding,  when  a  verdict  was  rendered  in 
favor  of  the  plaintiffs.     The  defendant  appealed  in  error. 

J.  A.  McKinneyt  for  the  plaintiff  in  error. 
Robert  McKinneyj  for  the  defendants  in  error. 

Reese,  J.  delivered  the  opinion  of  the  court. 

Between  the  years  of  1787  and  1793  inclusive,  the  State  of 
North  Carolina  granted  to  George  Gillespie  the  elder,  four  sev- 
eral tracts  of  land,  adjoining  each  other,  and  calling  to  he  on 
McCartney'screek  or  McCartney's  branch,  two  containing  one 
hundred  acres  each,  and  two  containing  fifty  acres  each.  On 
the   14th  December,  1793,  George  Gillespie  made  and  pub- 
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lishcd  his  last  will  and  testament,  and  therein,  among  other 
bequests  and  devises,  devised  as  follows:  "I  give  and  bequeath 
to  my  well  beloved  daughter,  Jane  Gillespie,  her  heirs  and  as- 
signs forever,  the  tract  of  land  I  bought  of  James  and  Charles 
McCartney,  lying  in  Greene  county."  Some  time  after  the  death 
of  George  Gillespie  the  elder,  his  daughter  Jane,  the  devisee, 
intermarried  with  one  William  King,  and  the  defendants  in  er- 
ror are  their  children. 

In  the  year  1803,  William  King,  without  his  wife  in  any 
manner  joining  therein,  conveyed  to  Mahalon  Hay  worth,  the 
land  comprised  in  the  four  grants  made  to  George  Gillespie 
above  described,  and  also  the  land  comprised  in  a  one  hundred 
acre  grant  to  one  Ford,  adjoining  to  and  in  some  degree  inter- 
fering with  the  Gillespie  grants.  *n  1804,  Mahalon  Hayworlh 
conveyed  the  land  described  in  three  of  the  Gillespie  grants  and 
in  the  Ford  grant  to  John  Copeland;  and  in  1809,  one  David 
Copeland  conveyed  the  same  to  the  plaintiff  in  error;  and  in  the 
same  year,  one  Samuel  McNair  conveyed  to  the  plaintiff  in 
error,  a  tract  of  land  estimated  to  contain  sixty  acres,  which 
the  deed  recited  had  been  bought  by  him  of  Mahalon  Hayworth. 
The  plaintiff  in  error  had  been  in  possession  of  the  land  cover- 
ed by  his  deed  since  the  date  thereof.  Jane  King,  the  mother 
of  the  defendants  in  error,  died  in  January  1828,  and  William 
King,  her  husband  and  their  father,  died  in  October  1835. 

The  defendants  in  error  commenced  this  their  action  of  eject- 
ment on  the  4th  February,  1S37,  in  which  they  contend  for  the 
land  comprised  in  the  deed  from  William  King  to  Hayworth; 
and  in  the  circuit  court,  by  the  verdict  of  a  jury,  they  recovered 
the  same;  but  before  tlie  motion  for  a  new  trial,  which  had  Ijecn 
entered  in  the  cause,  was  disposed  of,  they  released  all  title  and 
claim  to  so  much  of  the  Ford  grant  as  did  not  interfere  with  the 
Gillespie  grants.  A  new  trial  was  refused,  and  this  appeal  in 
the  nature  of  a  writ  of  error  thereon  prosecuted.  The  material 
points  here  discussed  were  all  made  in  the  circuit  court,  and 
arc  comprised  in  the  well  considered  and  very  distinct  charge 
of  the  circuit  judge  to  the  jury.  We  deem  it  proper  to  quote 
here  the  whole  of  it  from  the  record.  "If  there  was  any  part 
ofllir   Ford  grant  not  covered  by  the  grants  to  George  Gil- 
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Icspie,  and  which  Gillespie  did  not  purchase  from  the  Mc- 
Cartneys, or  for  which  he  had  no  title  at  the  time  of  executing 
the  will,  for  such  part  the  plaintiffs  were  not  entitled  to  have  a 
recovery,  as  the  testator  could  not  devise  lands  to  which  he  had 
no  title.  It  is  further  insisted  by  the  defendant's  counsel  that 
a  portion  of  the  land  in  some  of  the  tracts  is  not  identified  with 
sufficient  certainty  to  enable  the  plaintiffs  to  recover.  On  this 
point  the  court  instructed  the  jury,  that  the  identity  of  the 
land  sued  for,  must  be  established  with  reasonable  certainty: 
absolute  certainty  is  not  required;  and  if  from  the  whole  of  the 
evidence  the  jury  believe  that  any  of  the  tracts  are  not  suffi- 
ciently identified,  or  that  the  proof  is  so  vague  and  indefinite 
that  they  cannot  determine  where  the  land  lies,  for  such  tract 
they  must  return  a  verdict  for  the  defendant. 

For  the  defendant  it  is  also  contended  that  nothing  passed 
under  the  devise  in  the  will  of  George  Gillespie  but  the  land 
mentioned  in  the  grant  No.  1260,  for  100  acres,  and  that  no  pa- 
rol evidence  can  be  introduced  to  explain  the  intention  of  the 
testator. 

The  court  charged  the  jury  on  this  point;  that  the  land  pur- 
chased by  George  Gillespie  from  the  two  McCartneys  passed 
to  the  devisee,  Jane  Gillespie,  under  the  will  of  her  father,  and 
that  parol  evidence  was  admissible  to  show  what  land  the 
testator  actually  purchased  from  James  and  Charles  Mc- 
Cartney, and  also  to  show  how  many  tracts  or  parcels  it  was 
composed  of,  and  that  its  identity  might  be  shown,  although 
there  were  no  particular  metes  and  bounds  designated  at  the 
time  of  the  original  purchase. 

Another  proposition  insisted  upon  by  the  defendant's  coun- 
sel is,  that  if  the  proof  shows  that  Jane  Gillespie,  or  Eang,  as  her 
husband,  never  had  actual  possession  of  more  than  the  tract  Na 
1260,  that  with  respect  to  the  other  three  tracts  Wm.  King  never 
was  tenant  by  the  curtesy,  and  so  his  wife's  heirs  were  not 
barred  from  suing  on  the  death  of  Mrs.  King;  and  that  possession 
of  one  tract  is  not  the  possession  of  another  adjoining  tract  own- 
ed by  the  same  person.  In  relation  to  which  the  court  charg- 
ed the  jury,  that  if  the  wife  was  seized  in  law,  that  is,  had  a 
legal  title  to  lands,  although  there  might  be  no  seisin  in  deed, 
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yet  tlic  husband  would  be  tenant  by  the  curtesy  of  such  lands 
as  the  wife  had  a  legal  title  to,  although  they  might  be  waste  and 
uncultivated,  and  never  in  the  actual  possession  of  either  the 
wife  or  husband;  and  as  to  the  facts  of  this  case,  whether  there 
was  an  actual  possession  of  one  or  all  of  these  tracts,  the  jury 
were  the  judges. 

Again:  it  is  further  insisted  by  the  defendant's  counsel,  that 
as  the  plaintiffs  did  not  institute  their  suit  within  seven  years 
after  the  death  of  Mrs.  King,  their  mother,  they  were  barred  by 
the  statute  of  limitations  of  1819.  To  this  proposition  the  court 
responded  in  substance,  that  this  question  has  been  determine 
ed  adversely  to  the  proposition  of  the  counsel  for  the  defendant 
in  another  branch  of  this  same  case,  and  as  this  court  under- 
stands the  decision,  as  the  wife  had  no  right  to  sue  during  cover- 
ture, and  if  there  were  issue  bom  by  the  marriage,  the  husband 
became  tenant  by  the  curtesy,  and  the  heirs  of  the  wife  had  no 
right  to  enter,  and  consequently  could  not  sue  until  after  the 
death  of  the  husband,  Mr.  King,  and,  therefore,  the  statute  of 
limitations  did  not  commence  running  until  after  his  death,  and 
if  the  suit  was  brought  within  three  years  from  that  time  the 
plaintiffs  are  not  barred. 

The  counsel  for  the  defendant  further  insisted,  that  in  civil 
causes  the  jury  were  the  judges  of  the  law  and  the  facts,  and 
that  they  were  at  liberty  to  disregard  the  opinion  of  the  supreme 
court  or  the  laws  given  them  in  chaise  by  the  court,  and  deter- 
mine it  for  themselves;  although  they  would  in  general  pay  re- 
spect to  the  opinion  of  the  court  as  to  the  law,  yet  they  might 
determine  the  law  for  themselves  in  disregarding  the  opinion  of 
the  court.  To  which  proposition  the  court  charged  in  sub- 
stance, that  in  civil  causes  the  jury  were  not  the  judges  of  the 
law,  that  it  was  the  duty  of  the  court  to  expound  and  explain  the 
law,  and  the  province  of  the  juiy  was  to  determine  the  facts. 
The  proposition  contended  for  would  be  of  dangerous  tendency, 
and  in  the  judgment  of  the  court,  not  permitted  by  the  laws  of 
this  State. 

It  is  further  insisted  by  the  coimsel  for  the  defendant,  that 
you  are  authorized  to  presume,  a  deed  of  conveyance  either 
from  George  Gillespie  or  Jane  King  and  her  husband,  or  an  elder 
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and  better  grant  from  the  Stale,  from  the  adverse  possession  of 
twenty  years  or  more.  On  this  point  the  court  instructed  the 
jury  as  follows:  It  is  as  a  general  proposition  true,  that  when  a 
person  has  been  in  the  undisturbed  possession  of  land  for  twen- 
ty years  or  more,  claiming  it  adversely,  that  from  such  long 
continued  possession  upon  principles  of  public  policy,  and  for 
the  security  and  peace  of  society,  juries  are  authorized  to  pre- 
sume either  a  deed  or  grant;  yet  this  general  principle  has  its 
exceptions  and  limitations,  and  as  I  understand  the  opinion 
of  our  supreme  court  from  the  record  before  me,  this  case  is 
one  of  them.  The  reason  of  the  law  is  probably  this,  that  as 
the  legal  existence  of  the  wife  is  merged  in  that  of  the  husband 
during  the  coverture,  the  laches  or  neglect  of  the  husband  shall 
not  operate  to  the  prejudice  of  the  wife. 

It  is  further  insisted  by  the  counsel  for  the  defendant,  that  if 
WilUam  King  was  tenant  by  the  curtesy  of  all  the  land  sold, 
as  he  had  only  a  life  estate,  and  made  an  absolute  deed  with 
general  warranty,  that  was  a  forfeiture  of  his  life  estate,  and  so, 
on  the  death  of  Mrs.  King,  descended  to  her  heirs,  and  there 
was  no  impediment  to  sue  in  the  way;  and  if  within  seven 
years  thereafter,  while  there  was  an  adverse  possession,  they 
did  not  sue,  they  are  barred  by  the  statute  of  limitations. 

On  this  point  the  court  charged  the  jury,  that  the  deed  of  W* 
King,  although  purporting  to  convey  an  estate  in  fee  only,  ope- 
rated as  a  conveyance  of  his  interest  in  the  land.  That  the  old 
law  of  forfeiture,  as  it  once  existed  in  England,  is  not  in  force 
in  this  State,  where  the  conveyance  is  by  bargain  and  sale, 
which  is  not  attended  with  many  of  the  consequences  that  be- 
longed to  the  ancient  mode  of  conveyance  by  feoffment  and 
livery  of  seisin.  After  the  marriage  the  husband  was  entitled 
to  the  rents  and  profits  of  the  wife's  land,  and  if  there  is  issue 
bom,  he  is  tenant  by  the  curtesy  for  life,  consequently  the 
wife's  heirs  cannot  sue  until  the  determination  of  the  life  estate. 

It  is  further  insisted,  that  if  the  proof  shows  that  the  plaintiffs 
have  land  by  descent  from  Wm.  King  of  greater  value  than  the 
land  in  dispute,  that  then  and  in  that  case  the  plaintiffs  are  bar- 
red by  the  warranty  of  Wm.  King,  their  ancestor,  or  they  are 
estopped  by  his  deed.  On  this  point  the  court  charged  the  jury. 


272  Ki\OXVILLE : 

[McCorry  vi.  King*!  heirs.] 

that  the  plaintiffs  are  not  estopped  by  the  warranty  of  their  an- 
cestor, Wm.  King;  that  the  ancient  law  of  warranty  and  estoppel 
is  not  in  force  in  this  country,  the  remedy  being  by  an  action  of 
covenant  on  the  warranty.  But  even  if  the  law  were  to  be 
considered  as  in  force  in  order  to  make  it  available  in  this  case 
for  the  defendant,  he  must  show  a  privity  in  estate  with  the 
warrantor,  and  if  there  is  not  such  privity,  then  the  doctrine 
of  estoppel  would  not  apply. 

It  is  further  argued  by  the  counsel  for  the  defendant,  that  if 
the  deed  of  bargain  and  sale  conveyed  no  right  or  interest  but 
what  the  person  had  who  makes  the  deed,  what  then  passed  by 
King's  deed  and  how  could  the  heirs  of  Mrs.  King  be  prevent- 
ed from  suing?  The  court  charged  the  jury,  that  although  the 
deed  was  absolute,  it  only  conveyed  King's  interest,  yet  if  there 
was  issue  by  the  marriage,  Wm.  King  became  tenant  by  the 
curtesy  upon  the  death  of  his  wife;  and  if  he  had  alone  exe- 
cuted a  deed  of  conveyance  during  the  coverture,  her  heirs 
could  not  sue  until  after  the  death  of  the  husband  and  the  deter- 
mination of  the  life  estate,  his  deed  operating  and  being  valid  to 
that  extent,  and  if  the  wife's  heirs  sued  within  the  time  pre- 
scribed, after  the  husband's  death,  they  are  not  barred. 

We  are  of  opinion  that  in  this  entire  charge  there  is  no  error: 

1st.  As  to  the  devise;  the  words  "the  tract  of  land  bought 
of  "Charles  and  Jas.  McCartney,  lying  in  Greene  county 
are  terms  of  description  which  naturally  and  necessarily  refer 
themselves  to  extensive  facts  and  circumstances  for  ascertain- 
ment. The  term  "bought"  is  not  technical  and  does  not  require, 
particularly  as  used  in  that  early  day,  in  order  to  satisfy  its 
meaning,  that  a  deed  or  writing  should  be  produced  or  should 
ever  have  existed. 

If  the  McCartneys  lived  upon  the  creek  of  that  name  and 
there  had  an  improvement  and  the  testator  proposing  to  pro- 
cure grants  from  the  State  of  North  Carolina  for  himself  of  the 
land  occupied  by  them,  purchased  their  pre-emptions  and  im- 
provements, and  subsequently,  for  the  purpose  of  distinguish- 
ing it  from  his  other  lands  called  it  the  "McCartney  tract,"  or 
the  tract  he  bought  from  the  McCartneys,  these  facts  and  cir- 
cumstances may  be  proved  to  explain  and  give  effect  to  the  de- 
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vise.  It  has  been  often  done  in  analogous  cases,  and  the  fact 
that  the  muniments  of  his  title  consisted  of  four  distinct  and 
adjoining  grants  would  not  prevent  the  whole  of  them  from  be- 
ing properly  described  and  included  by  the  word  ♦'tract"  or  Mc- 
Cartney tract,  if  such  were  the  meaning  and  purpose  of  the 
testator. 

2d.  It  is  insisted  that  there  is  not  with  us  any  such  estate  as 
tenancy  by  tlie  curtesy,  the  same  being  founded  on  feudal 
principles  many  of  which  have  been  abrogated  or  become  ob- 
solete as  inapplicable  to  our  condition  and  constitution,  and  that 
this  too  ought  to  be  so  regarded;  but  if  such  an  estate  exists 
here,  yet  the  husband  and  wife  had  actual  possession  and  cul- 
tivation and  therefore  seisin  in  fact  of  one  only  of  these  four 
tracts,  and  that  the  husband's  curtesy  would  not  attach  to  or 
arise  upon  a  seisin  in  deed  or  in  law.  As  to  the  first  questiouy 
the  existence  here  of  this  estate  of  curtesy,  we  suppose  no 
serious  doubt  can  be  entertained  by  any  one.  The  revolution- 
ary statute  of  North  Carolina  adopts  all  such  portions  of  the 
common  law  as  had  theretofore  been  in  force  and  use  in  the 
Province.  This  portion  had  before  that  time  been  and  subse. 
quentlycontinued  in  force  and  use  in  that  State,  and  has  been 
adopted  and  enforced  in  this  State  from  its  origin.  The  whole 
body  of  the  common  law  on  the  subject  of  the  domestic  rela- 
tions, and  especially  the  relation  of  baron  and  feme,  except  so 
far  as  changed  and  modified  by  statute,  has  been  adopted 
among  us.  As  to  the  second  point,  the  character  of  the  seisin, 
two  observations  may  be  made.  1st.  It  would  be  most  incon- 
venient to  hold  that  if  A  had  three  hundred  acres  of  land  by 
one  grant  and  settled  upon  and  cultivated  a  part,  his  seisin 
would  extend  to  the  whole,  but  that  if  he  had  three  hundred 
acres  of  land,  comprised  in  four  grants  adjoining  each  other, 
and  he  settled  upon  and  cultivated  apart  of  it,  treating  and  us- 
ing it  as  one  entire  tract,  his  seisin,  and  especially  that  of  his 
devisee  should  be  limited  to  the  lines  of  the  grant  on  which  he 
was  situated.  But  be  this  as  it  may,  the  other  observation  is 
that  a  seisin  in  law  or  a  constructive  seisin  of  wild  or  other 
lands,  not  adversely  possessed,  will  enable  the  owner  to  main- 
tain an  action  of  trespass  in  this  State,  is  now  well  settled,  and 
36 
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is  therefore  such  a  seisin  in  the  wife,  whether  claiming  as  heir 
by  devise  or  deed,  as  will  make  the  husband  tenant  by  the  cur- 
tesy. 

3d.  It  is  argued  that  the  statute  of  limitations  applies  in  this 
case  and  bars  the  right  of  the  defendants  in  error,  that  Jane 
King,  their  mother,  in  whose  right  they  claim,  died  in  1828,  and 
they  did  not  within  three,  or  within  seven  years,  bring  an  action, 
after  her  death  and  after  their  title  accrued;  that  tenancy  by  the 
curtesy  or  other  particular  estate  is  not  an  exception  within  the 
statute,  and  that  when  the  statute  has  made  no  exception,  the 
courts  can  and  will  make  none. 

The  argument  in  its  principle  would  extend  to  and  embrace 
all  particular  estates  of  what  kind  and  description  soever,  and 
whether  created  by  deed,  by  will,  or  by  operation  of  law,  and 
bar  the  remainder-man  or  reversioners,  if  for  seven  years  they 
failed  to  bring  suit,  if  under  none  of  the  disabilities  stated  in 
the  statute* 

It  is  true  those  particular  estates  are  not  included  in  any  ex- 
ception of  the  statute.  It  would  have  produced  confusion  and 
absurdity  to  have  attempted  this,  because  the  benefit  of  the 
exceptions  contained  in  the  statute  is  conferred  upon  those  to 
whom  a  right  has  come  to  sue  the  tenant  in  possession  and  who, 
therefore,  would  be  barred  by  the  general  provisions  of  the  stat- 
ute, but  that  they  are  protected  by  some  of  the  enumerated 
disabilities.  But  no  right  or  title,  or  cause  of  action  has  come, 
accrued,  or  fallen  to  enable  a  reversioner  or  remainder-man,  be- 
fore the  termination  of  the  particular  estate,  to  sue  the  tenant  in 
possession;  and,  therefore,  the  reversioner  or  remainder-man 
under  such  circumstances,  whether  within  an  exception  of  the 
statute  or  not,  is  wholly  una£^ted  by  the  statute.  The  per* 
son  barred  by  the  statute  is  one  whose  right  to  enter  or  bring 
suit  has  come  or  accrued,  and  who  afler  tiiat  event  omits  and 
neglects,  for  the  space  or  term  of  seven  years,  to  bring  such 
suit.  The  person  protected  by  the  statute  is  one  who  has  been 
in  actual  possession  for  the  whole  term  of  seven  years,  claiming 
adversely  against  one  who  has  during  that  whole  term  had  the 
right  to  enter  or  bring  suit  Those  claiming  under  the  disabil- 
ities enumerated  in  the  statute  have  the  right  and  power  to 
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bring  suit,  but  arc  excused  therefrom  on  account  of  such  disa- 
bilities. But  a  remainder-manor  reversioner  has  no  right  or 
power  to  bring  an  action;  he  is  not  excused  therefrom,  for  he  can 
not  do  it  at  all.  His  omission  of  it  is  no  neglect;  his  postponement 
of  it  is  no  laches.  His  right  to  an  action  has  not  yet  accrued.  He 
cannot  during  the  time  of  the  tenant  for  life  lose  his  estate  or  be 
barred  of  his  right  by  the  fault  or  wrong  neglect  or  laches  of  the 
owner  of  the  particular  estate.  There  is  nothing  in  the  statute 
which  implies  this,  but  much  which  implies  tlie  contrary.  The 
persons  barred  by  the  1st  section  of  the  statute  of  1819  are  those 
who  shall  neglect,  for  the  term  of  seven  years,  to  avail  them- 
selves of  their  title  by  suit  in  law  or  equity;  and  the  same  prin- 
ciple of  laches  and  neglect  to  sue  within  seven  years  after  the 
accrual  of  a  tide  or  right  of  action,  as  operating  a  bar,  is  found 
in  the  second  section. 

That  this  reading  of  our  statute  is  correct  on  the  point  before 
us  is  shown  by  several  cases  on  the  New  York  statute.  In  the 
case  of  Jackwn  vs.  Schoonmakery  4  John,  390,  it  is  said  that 
neither  a  descent  cast  nor  the  statute  of  limitations  will  efifect 
a  right  if  a  particular  estate  existed  at  the  time  of  the  desseizin 
or  when  the  adverse  possession  began.  The  same  point  is  held 
in  the  case  of  Jackson  vs.  SeUicky  8  John.  262,  and  in  the  case 
of  Jackson  vs.  Johnson^  6  Cow.  96,  Sutherland,  j.  says  the 
pnwiso  was  intended  to  save  those  who  in  judgment  of  law 
had  a  reasonable  excuse  for  their  delay,  and  gave  to  them  and 
their  heirs  ten  years  after  the  disability  should  be  removed,  to 
bring  such  action,  or  make  such  entries  as  they  might  have 
brought  or  made  within  the  twenty  years. 

The  statute  would  work  great  injustice  if  it  were  held  to  ef- 
fect the  rights  of  reversioners  or  remainder-men  during  the  con- 
tinuance of  the  particular  estate.  In  the  same  case,  C.  J.  Sav- 
age, says:  '^Before  the  statute  can  by  any  reasonable  construc- 
tion be  made  ta  operate,  there  must  be  some  laches  on  the  part 
of  those  asserting  a  right  of  entry;  and  the  policy  of  the  stat- 
ute gives  to  every  claimant  at  least  ten  years  within  which  la- 
ches shall  not  be  imputed."  The  last  case  referred  to  is  identi- 
cal in  its  principal  question  with  the  one  before  this  court.  It 
is  a  case  of  tenancy  by  the  curtesy  outstanding  in  the  husband 
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after  the  death  of  the  wife,  and  preventing  the  heirs  of  the  wife 
from  bringing  suit,  and  the  decision  and  result  of  the  case  are 
strotigly  in  point  in  the  present  case.  We  are  of  opinion  there- 
fore in  this  case  that  the  statute  did  not  commence  running 
against  the  heirs  of  Mrs.  King  till  the  determination  of  the  hfe 
estate  of  the  husband,  Wm.  King. 

4th.  It  is  insisted  that  the  jury  should  have  been  instructed, 
that  they  might  presume  from  the  length  of  possession  in  this 
case,  that  the  wife  had  properly  conveyed,  that  her  ancestor,  the 
testator,  had  made  a  deed,  or  the  State  issued  an  older  grant  to 
the  defendant  below,  or  to  those  under  whom  he  claims.  We 
are  of  opinion  that  the  judge  of  the  circuit  court,  presiding  at_ 
the  trial,  very  properly  withheld  such  instruction.  ■  Where  the 
circumstances  of  the  case,  the  relation  of  the  parties  towards 
each  other,  or  the  condition  of  the  tide  obviate  and  repel  the  bar 
of  the  statute,  we  think  it  would  be  wrong  in  principle,  and 
unsupported  by  precedent,  to  protect  the  possession  by  giving 
effect  to  the  doctrine  of  presumption  insisted  on.  It  w^ould  op- 
erate moreover  most  unjustly.  A  tenant  in  dower  might  alien 
in  fee  and  live  for  sixty  or  seventy  years  afterwards.  The  heir 
could  not  enter  or  sue  during  her  life,  and  the  statute  would  not 
operate  in  favor  of  the  alienee  until  seven  years  had  elapsed 
after  the  death  of  tenant  in  dower.  Yet  if  the  doctrine  of  pre- 
sumption was  applied  to  tlie  case,  the  alienee  would  have  a  good 
title  in  fee,  not  by  the  deed  he  had  taken,  but  by  another  pre- 
sumed in  his  favor  for  more  than  twenty  years  before  the  death 
of  the  flowress.  The  truth  is,  the  doctrine  of  presumption,  as 
well  as  the  bar  created  by  the  policy  of  the  statute,'  is  founded 
upon  the  principle  of  laches  in  him  who  having  the  right  power 
and  capacity  to  sue  and  disturb  or  recover  possession,  for  along 
time  omits  and  neglects  to  do  so.  This  doctrine  under  such 
circumstances  to  secure  the  repose  of  society  ^jjresumes  at  length, 
that  he  who  could  and  would  not  sue,  had  parted  with  his  right. 
But  to  presume  against  him  who  is  unable  to  sue,  whose  right 
of  action  has  not  accrued,  who  has  been  guilty  of  no  laches,  that 
his  title  has  passed  from  him  or  from  those  under  whom  he 
claims,  would  be  fin  application  of  the  doctrine  of  presumption 
as  novel,  we  Jliink,  as>  it  would  be  mischievous.     The  husband 
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sells  the  land  of  the  wife  and  conveys  in  fee,  the  coverture  con- 
tinues for  fifty  years  afterwards,  the  wife  survives,  she  is  with-, 
in  the  saving  of  the  statute;  she  brings  suit  and  is  told  that  her 
title  has  long  since  been  lost  by  presumption  of  a  valid  convey- 
ance from  her.     Certainly  this  could  not  be  tolerated. 

5th.  It  is  argued  that  the  husband  having  only  a  life  estate  in 
the  land  of  the  wife,  and  having  conveyed  in  fee,  such  a  con- 
veyance operated,  like  an  ancient  feoffment  would  at  common  . 
law  under  like  circumstances,  to  produce  a  disseisin  of  the 
wife,  to  make  the  title  of  the  bargainor,  eo  instant^  adverse  to 
hers,  to  give  to  her  an  immediate  right  of  entry,  or  at  least  to  her 
heirs  after  her  death;  and  that,  therefore,  the  statute  will  bar 
the  heirs  at  all  events  within  seven  years  after  her  death.  This 
court,  however,  on  much  consideration  held  in  the  case  of  Miller 
vs.  Miller  J  (Meigs'  Rep.)  that  such  a  consequence  does  not  at 
this  day,  and  in  this  State,  follow,  that  such  a  conveyance  is  va- 
lid to  the  extent  of  the  interest  of  the  bargainor,  and  that  the 
wife  and  her  heirs  have  no  right  accruing  to  them  to  sue  till  the 
termination  of  the  particular  estate,  and  may  sue  within  seven 
years  after  such  termination.  We  refer  to  that  case,  and  con- 
sider it  unnecessary  here  to  report  the  grounds  upon  which  the  / 
judgment  of  the  court  in  that  case  was  placed.  ^^ 

6th.  As  to  the  question  that  the  defendants  in  error  had  lands 
by  descent  from  William  King,  and  were  therefore  estopped: 
the  circuit  judge  gave  the  proper  answer,  that  the  defendants 
do  not  claim  as  heirs  at  law  of  the  father,  but  of  the  mother, 
and  are  not  therefore  estopped  by  his  deed,  that  the  ancient  pro- 
ceeding in  toarratuia  charUe  is  obsolete,  that  the  modern  cov- 
enant of  warranty  is  a  personal  covenant,  and  gives  a  remedy 
at  law  for  damages  against  the  personal  representative  in  the 
first  instance;  and  that  the  question  at  all  events  did  not  arise 
from  the  title  papers  and  facts  shown  on  the  record. 

And  lastly,  as  to  what  was  said  by  the  circuit  judge  on  the 
subject  of  the  duty  of  the  jury  in  civil  cases,  to  receive  and  act 
on  the  law  as  expounded  to  them  by  the  court,  we  deem  it  too 
obviously  correct  to  be  drawn  even  into  question  or  argument, 
and  are  of  opinion  that  the  animadversion  involved  in  that  part 
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of  the  charge  was  neither  improper  nor  uncalled  for.     We  af- 
firm the  judgment  of  the  circuit  court. 


Gass'  hein  vs*  Gass'  er'ry. 

1.  The  queition  of  sauity  or  insanity,  it  a  qnestion  of  fact  peculiarly  for  the  deciaion  of 
a>nry,  and  a  party  seeking  to  impeach  the  validity  of  a  will  on  the  ground  of  the  in- 
sanity of  the  testator,  must  establish  the  fact  by  the  clearest  and  most  satis&ctory 
proof. 

S.  Where  the  testator  believed  in  reference  to  a  future  state  of  existence,  that  there 
were  degrees  of  happiness  therein ;  and  that  in  whatever  circle  a  man  lived  in  on  the 
earth  he  would  move  in  the  same  in  his  future  state,  and  that  his  pre-eminence  there 
depended  materially  upon  the  amount  of  property  be  acquired  bel!«,  and  the  ebarttao 
ble  purposes  to  which  he  might  have  appropriated  it.  Held,  that  such  opinions  con- 
stitute no  evidence  of  insanity. 

3.  It  fMsw,  that  no  belief  as  to  future  rewards  and  punishments,  or  the  principles  of 
justice  upon  which  they  are  to  be  administered,  or  other  religious  creed,  can  be  re- 
garded  as  evidence  of  insanity.  There  is  no  test  1^  which  their  truth  cas  be  ascer- 
tained. 

4.  Where  a  will  was  written  on  two  pieces  of  paper,  and  only  one  of  the  pieces  contain- 
ing the  signature  of  the  witnesses,  it  is  necessary  that  both  pieces  should  have  been 
produced  at  the  time  the  witnesses  attested  it  That  both  pieces  were  prssent,  how- 
ever, is  a  lact  which  may  be  inferred  from  circumstances. 

5.  Capacity  to  make  property  and  take  care  of  it,  is  evidence  of  sanity,  but  not  con- 
clusive. 

6.  The  interest  which  will  disqualify  a  witness,  is  a  direct  and  immediate  interest  in  the 
subject  matter  of  the  dispute,  or  where  the  record  of  the  suit  may  be  used  as  evidence 
for  or  against  the  witness:  and»  therefore,  where  a  testator  devised  hia  estate  ton 
school  district,  for  the  education  of  the  children  therein,  the  inhabitants  of  such 
district  were  competent  witnesses  as  to  the  sanity  of  the  testator. 

7.  A  subscribing  witness  to  a  codicil,  who  was  a  legatee  under  the  will,  was  not  com- 
petent to  be  examined  in  relisrence  to  executlbn  of  the  codicil,  and  the  sanity  of  the 
testator  at  the  time  of  making  it.  A  codicil  is  a  part  of  a  man*s  will,  and  furnishes 
conclusive  evidence  of  his  considering  his  will  as  then  in  existence. 

8.  The  statute  of  George  Sd,  which  makes  void  a  legacy  to  an  attesting  witness  to  a 
will,  is  not  in  force  in  this  State. 

John  Gassy  at  an  advanced  age,  and  in  infirm  health)  made 
his  last  will  and  testament,  in  the  county  of  Greene,  on  the  1st 
day  of  March,  1837.  This  will  appointed  Sevier,  Williams, 
Ross,  and  testator's  wife,  Betsy,  as  his  executors. 

In  September,  1840,  he  made  a  codicil  to  this  will,  by  which 


JULY  TERM,  1842.  279 

[0«H'  liein  vs.  Oa«*  ez'rn.] 

he  revoked  and  annulled  the  appointment  of  Ross  as  one  of  his 
executors,  and  died  sometime  thereafter. 

Gass  was  during  life  an  eccentric  man,  having  peculiar  opin- 
ions on  all  subjects,  and  obstinately  attached  to  them.  He 
(amongst  others)  entertained  the  opinion  that  there  were  degrees 
of  happiness  in  a  future  state  of  existence;  that  in  whatever  cir- 
cle a  man  moved  in  on  earth,  he  would  move  in  the  same  in 
the  second  state  of  existence;  and  ^at  the  state  of  pre-eminence 
he  would  acquire  in  his  future  existence  depended  in  some 
measure  upon  the  amount  of  estate  he  should  acquire,  and  the 
charitable  purposes  to  which  he  should  contribute  it. 

He  accumulated  a  considerable  estate,  consisting  of  land,  ne- 
groes and  other  properly,  and  at  difierent  periods  of  time  gave 
small  portions  thereof  to  his  children  as  they  married. 

The  will  gave  the  place  he  lived  on,  the  negroes,  the  stock 
thereupon,  the  furniture,  &c.  &c.,  the  mills  and  distillery,  &c. 
to  his  wife,  during  her  life  or  widowhood.  This  constituted 
the  mass  of  his  estate.  It  however  directed,  that  at  the  death 
or  marriage  of  his  wife,  his  slaves  should  be  set  free,  and  the 
sum  of  $100  given  to  each  family,  to  enable  such  family  to  re- 
move to  a  non-slaveholding  State.  He  also  directed,  that  the 
mass  of  his  real  estate  and  his  other  property  be  reduced  to 
cash  and  vested  in  some  safe  stock,  and  the  interest  thereof  to 
be  perpetually  devoted  to  the  establishment  of  a  free  school  '*in 
the  bounds  of  the  Gass  School  district." 

He  had  eight  children,  and  to  the  ^'families"  of  each  of  them 
he  gave  $50,  *'to  be  equally  divided  amongst  them;"  using  in 
his  will  the  following  language  in  reference  to  these  devises: 
^^This,  with  what  I  have  given  them,  is  all  they  may  expect. 
When  they  left  me,  I  portioned  them  off  as  well  as  my  circum- 
stances would  admit,  and  some  of  them  have  made  a  poor  use 
of  it." 

He  made  some  specific  legacies  to  some  of  his  grand  chil- 
dren, characterized  by  singularity  and  accompanied  by  eccen- 
tric remarks. 

Those  entitled  to  his  estate  by  the  laws  of  descent  and  dis- 
tribution, contested  the  validiQr  of  this  testamentary  disposition 
of  his  estate  on  the  ground  of  insanity,  and  the  issue  was  sub- 
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mitted  to  a  jury  at  the  May  term,  1842,  Lucky,  judge,  presiding. 

Much  testimony  was  introduced  in  reference  to  the  question 
of  the  insanity  of  the  testator  at  the  time  of  the  execution  of  the 
will  and  codicil,  which  it  is  unnecessary  here  to  set  forth. 

Amongst  others,  David  Gass,  a  subscribing  witness  to  the 
codicil,  was  introduced.  The  reception  of  his  testimony  was 
objected  to  by  the  heirs,  on  the  ground  that  he  was  a  legatee 
under  the  will,  and  incompetent.  The  objection  was  overrul- 
ed, and  he  testified  as  to  the  execution  of  the  codicil,  and  as 
to  the  state  of  the  mind  of  John  Gass  at  the  time  of  the  execu- 
tion ef  the  same. 

Sample,  an  inhabitant  of  the  Gass  School  district,  and  having 
children  therein,  was  introduced  in  support  of  the  will.  His 
testimony  was  also  objected  to,  and  the  objection  overruled  and 
his  testimony  submitted  to  the  jury. 

The  jury,  under  the  charge  of  the  presiding  judge,  rendered 
a  verdict  in  favor  of  the  executors,  and  a  motion  for  a  new  trial 
having  been  made  and  overruled,  the  heirs  appealed. 

J.  A.  McKinney  and  Peckj  for  the  plaintiffs  in  error. 

r.  A.  R*  Ndsouy  for  the  defendants  in  error. 

1.  It  was  not  necessary  that  the  testator  should  sign,  or  the 
subscribing  witness  see  both  the  sheets  upon  which  the  will 
was  written;  and  it  was  a  question  of  fact — ^which  could  be 
proved  positively  or  by  circumstances — ^for  the  jury  to  deter- 
mine whether  all  the  sheets  were  present  at  the  time  of  the  at- 
testation. 1  Vesey,  jr.,  11:  WkUe  vs.  British  Museum^  6  Bing. 
310:  2  Starkie  (last  ed.)  918,  text  and  notes,  919-20. 

2.  The  inhabitants  of  "Gass  School  District"  were  competent 
witnesses.  Nason  vs.  Thatcher^  7  Mass.  398:  Comwell  vs. 
Mam,  1  Day.  36:  2  Starkie  Ev.  929,  (notes.) 

3.  David  Gass,  a  witness  to  the  codicil,  was  competent,  al- 
though he  may  be  (which  is  denied)  a  legatee  or  devisee  under 
the  will;  as  the  devise  or  bequest  is  void.  2  Starkie,  921:  4 
Johnson,  311;  1  J.  C.  63:  2  J.  C.  314:  Neltns  Sf  McCulloch 
vs.  Pngh,  1  Murph.  149. 

4.  As  to  the  general  principles  asserted  in  the  charge  of  the 
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circuit  court;  the  law  presumes  every  one  to  be  sane  until 
the  contrary  appear.  2  Starkie  on  Ev.  928:  1  Williams  on 
Ex'rs.  16:  Shelford  on  Lunacy,  178.  The  will  being  written 
by  the  testator,  affi>rds  prima  fade  evidence  of  sanity.  Teiwple 
vs.  Taylor^  1  Hen.  &  Mun.  476:  1  Williams  on  Ex.  416,  (note): 
2  Starkie  on  Ev.  633. 

Old  age  alone  is  no  disqualification.  Van  AUt  vs.  Hunter ^ 
5  John.  Ch.  Rep.  158:  2  Starkie  Ev.  930,  (note):  Boode  vs. 
Bhmddi  19  Vesey. 

Mere  weakness  of  understanding  is  no  disqualification,  as 
grassnm  caput,  a  dunce,  may  make  a  will.     1  Williams,  32. 

If  the  testator  had  sufficient  understanding  to  make  a  bar- 
gain, or  to  do  any  binding  act,  that  is  the  proper  standard  by 
which  to  judge  of  his  capacity.  Shelford  on  Lunacy,  177:  2 
Starkie  Ev.  930,  (note.) 

It  is  the  office  of  the  subscribing  witnesses  to  ascertain  and 
judge  of  the  testator's  capacity.    2  Starkie  Ev.  932,  (note.) 

The  testator  has  the  absolute  right  to  dispose  of  his  property, 
may  even  disinherit  his  children;  and  though  the  distribution 
made  of  the  estate  by  the  will,  may  be  regarded  as  imprudent 
and  unaccountable,  the  court  will  not  examine  into  the  wisdom 
and  prudence  of  men  in  disposing  of  their  estates.  Jackson  vs. 
Bates,  9  Cow.  208:  2  Starkie,  931-2:  Shelford,  177,  179, 
191-2:  1  Williams,  32. 

Robert  McKinney,  on  the  same  side. 

TuRLBT,  J.  delivered  the  opinion  of  the  court. 

This  case  involves  the  question  of  the  validity  of  the  last  will 

and  testament  of  John  Gass,  deceased,  and  was  tried  in  the 

county  of  Green,  upon  an  issue  of  demsavit  vd  non,  which  was 

found  by  the  jury  in  favor  of  the  will,  and  judgment  rendered 

accordingly;  to  reverse  which  this  writ  of  error  is  prosecuted. 

The  will  is  attacked  by  the  heurs  of  the  testator,  upon  the  ground, 

that  at  the  time  it  purports  to  have  been  executed,  he  was  not 

of  a  sane  and  disposing  mind,  and  that,  therefore,  no  rights  are 

acquired  under  it,  but  thai  he  died  intestate,  and  that  they  kre 
36 
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entitled  to  his  property  under  the  laws  of  descent  and  distriba* 
tion.  There  is  much  testimony  introduced  upon  this  question 
on  both  sides,  which  it  is  unnecessary  for  us  to  examine.  The 
question  of  sanity  is  peculiarly  a  question  of  fact  for  the  deci- 
sion of  a  jury»  and  a  party  seeking  to  impeach  the  validity  of  a 
will  for  a  supposed  want  of  it  on  the  part  of  the  testator,  must 
establish  the  fact  of  the  insanity,  by  the  clearest  and  most  satis- 
factory proof.  2d  Starkie  Evid*  932:  Ist  Williams  on  Ex.  17. 
The  verdict  of  a  juiy  upon  the  question  will  not  be  set  aside  by 
a  reviewing  court  but  for  great  lashness  on  their  part,  or  for  er- 
ror on  the  part  of  the  inferior  court  in  declaring  the  law  as  ap- 
plicable to  the  case.  The  jury  was  guilty  of  no  rashness;  the 
verdict  is  in  conformity  with  the  weight  of  testimony,  and  the 
only  question  for  our  consideration  is,  whether  the  law  upon  the 
various  points  involved  in  the  discussion  was  properly  expound- 
ed by  the  court.  Many  points  are  debated,  the  most  material 
of  which  we  will  examine. 

Ist.  There  is  proof  in  the  record  tending  to  show  that  the 
testator  held  opinions  somewhat  peculiar  in  relation  to  futurity, 
to  wit,  that  there  were  degrees  in  heaven;  that  whatever  cir- 
cle of  life  a  man  lived  in  on  this  earth,  would  be  enjoyed  by  him 
in  heaven;  that  his  pre-eminence  there  depended  materially 
upon  the  amount  of  property  he  acquired  here,  and  the  charita- 
ble purposes  to  which  he  might  have  appropriated  it.  This  it 
is  contended  is  delusion,  and  the  court  was  asked  to  charge,  that 
it  was  evidence  of  insanity  sufficient  to  avoid  the  will.  The 
court  said,  if  a  testator  acts  under  a  delusion  which  is  the  re^ 
suit  of  a  disordered  mind  amounting  to  insanity,  and  the  delu- 
sion influences  the  testator  in  the  execution  of  his  will,  it  will 
be  sufficient  to  avoid  his  will;  whether  any  particular  delusion 
amounts  to  such  an  alienation  of  mind  as  will  be  esteemed  in- 
sanity, is  a  question  of  fact  for  the  jury  to  determine;  if  they 
believed  that  John  6ass  was  under  the  belief  that  the  doing  some 
great  charitable  deed  would  advance  him  to  a  high  state  in 
heaven,  and  that  the  delusion  was  so  absurd  and  visionary  as 
to  amount  to  insanity,  and  executed  his  will  under  its  influence^ 
it  would  be  sufficient  to  avoid  it.  This  charge  is  objected  to 
as  being  vague  and  uncertain.    It  is  difficult  to  conceive  how 
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it  could  have  been  made  more  specific  without  interfering  with 
the  province  of  the  jury,  whose  right  it  is,  as  we  have  seen,  to 
determine  the  question  of  insanity.  The  judge  might  perhaps 
have  attempted  to  define  what  constitutes  delusion,  but  this  is 
a  most  difficult  thing  to  do,  and  is  but  very  unsatisfactorily  done 
even  by  the  most  acute  and  metaphysical  minds  that  have  in- 
vestigated it;  he  certainly  could  not  legally  have  said  that  the 
points  of  belief  avowed  by  the  testator  were  delusion,  because 
that  would  have  been  deciding  the  veiy  question  for  the  trial  of 
which  the  jury  was  empanneled,  for  delusion  is  insanity.  Shel- 
ford  in  his  treatise  on  the  law  of  lunacy,  says,  (p.  40,)  the 
true  criterion,  the  true  test  of  the  absence  or  presence  of  in- 
sanity, where  there  is  no  phrenzy  or  raving  madness  seems  to 
be  the  absence  or  presence  of  delusion,  that  delusion  and  in- 
sanity seem  to  be  almost  convertible  terms,  so  that  a  patient 
under  a  delusioh  on  any  subject  or  subjects,  is  for  that  reason 
essentially  mad  or  insane  on  such  subject  or  subjects  to  the  ex- 
tent of  the  delusion.  In  3d  Haggard's  Rep.  pages  598-9,  Sir 
John  Nichol,  who  is  high  authority,  says,  ''that  no  case  had 
ever  come  under  his  consideration,  where  insanity  had  been 
held  to  be  established  without  any  delusion  ever  having  pre- 
vailed, nor  was  he  able  exactly  to  understand  what  is  meant 
by  a  lucid  interval,  if  it  did  not  take  place  when  no  symptoms 
of  delusion  can  be  called  forth  at  the  time."  If  then,  delusion 
be  insanity,  to  charge  thattheproof  establishes  delusion,  would 
be  to  charge  that  the  insanity  is  proven,  the  question  of  fact  to 
be  determined:  but  the  court  was  asked  to  charge,  that  it  was 
evidence  of  insanity  sufficient  to  avoid  the  will.  The  points  of 
behef  avowed  by  the  testator  are  expressions  of  opinion,  which 
opinion  is  either  a  delusion  or  not;  if  it  be  a  delusion,  it  is  di- 
rect insanity;  if  it  be  no  delusion,  there  is  no  insanity,  and  of 
courseit  cannot  be  evidence  of  it.  But  who  shall  say  that  the 
opinion  avowed  by  the  testator,  as  to  futurity,  is  a  delusion. 
Delusion  is  defined  to  be,  when  a  patient  conceives  something 
extravagant  to  exist  which  has  no  existence  but  in  his  own 
heated  imagination,  and  having  so  conceived  it,  is  incapable  of 
being  reasoned  out  of  the  conception,  (Shelford  on  Lunacy,  40,) 
as  the  &ncying  things  to  exist  which  can   have   no  existence, 
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and  are  impossible,  accordiDg  to  the  nature  of  things,  as  that 
trees  walk,  (Shelford  293,)  the  magnifying  slight  circum* 
stances  beyond  all  reasonable  bounds,  as  if  the  parent  of  a  child, 
really  blameable  to  a  certain  extent  in  some  particulars,  takes 
occasion  to  fancy  her  a  fiend,  a  monster,  an  incarnate  devil, 
(Shelford,  41.)  We  can  comprehend  the  delusion  of  the  man 
//'  who  fancied  he  wsis  Jesus  Christ,  and  kindly  extended 
his  forgiveness  when  asked,  saying,  I  am  the  Christ;  also  his, 
who  imagined  he  corresponded  with  a  princess  in  cherry  juice, 
and  his,  who  dreamed  dreams,  and  heard  voices  directing  him 
to  burn  York  Minster  church.  But  we  cannot  comprehend  a 
delusion  upon  a  point  of  belief  as  to  the  nature  of  future  re- 
wards and  punishments,  and  the  principles  of  justice  upon 
which  they  will  be  distributed.  This  is  a  subject  beyond  the 
ken  of  mortal  man,  and  in  one  sense  of  the  word,  perhaps,  eve- 
ry individual  is  laboring  under  a  delusion  who  attempts  to  solve 
it.  Tet  there  is  no  subject  we  are  more  disposed  to  theorise 
about,  and  about  which  there  is  a  greater  conflict  of  opinion. 
The  fool  hath  said  in  his  heart  there  is  no  God;  and  of  course 
no  future  rewards  and  punishments;  a  dreadful  error,  yet  no 
one  apprehends  that  it  amounts  to  insanity,  and  that  he  has  not 
a  disposing  mind.  The  Turk  looks  to  his  heaven  of  sensual 
enjoyment,  the  christian  to  his  intellectual  points  of  faith,  dif* 
fering  as  widely  as  the  sources  of  their  religion.  Delusion  in 
its  legal  sense  cannot  be  predicated  of  either,  and  indeed  of  no 
creed  upon  the  subject,  because  there  is  no  test  by  which  it  can 
be  tried.  The  testator's  impressions  are  innocent  and  harmless 
at  least,  and  for  aught  we  can  say,  may  be  true.  Charity  in  all 
its  ramifications,  is  a  theme  upon  which  our  Saviour,  while  on 
earth,  dwelt  again  and  again  with  marked  emphasis,  and  en- 
forced with  the  strongest  promises  of  rewards  and  punishments. 
Upon  this  point  there  is  no  error. 

2d.  The  proof  shows  that  the  will  of  the  testator  was  writ- 
ten by  himself  upon  two  sheets  of  paper  which  upon  produc- 
tion appear  to  have  been  once  united,  but  there  is  no  proof  that 
they  were  so  at  the  time  of  the  attestation,  nor  is  there  any  di- 
rect proof  that  they  were  both  present  at  the  time  the  witnesses 
attested  the  will.     The  court  charged  the  jury  upon  tliis  point, 
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that  it  was  necessary  where  a  wiU  was  written  on  separate 
pieces  of  paper,  and  the  last  only  signed  by  the  witnesses,  that 
they  all  should  be  produced  at  the  time  of  the  attestation,  but 
that  this  fact  might  be  proven  by  circumstances.  This  charge  is 
correct;  but  it  is  said  there  were  no  circumstances  from  which  it 
might  be  presumed.  In  the  total  absence  of  proof  to  the  contra- 
ry, to  hold  the  executors  to  strict  proof  upon  this  subject,  might, 
and  no  doubt  would,  often  be  productive  of  serious  consequences 
where  wills  were  written  upon  different  sheets  of  paper,  which 
after  having  been  united  become  accidentally  separated.  The 
only  case  produced  upon  the  subject,  is  from  3d  Burrow,  p. 
1773.  Testator  had  written  his  will  on  two  sheets  of  paper, 
and  a  codicil  on  a  third,  and  showed  the  whole  wiU  and  codicil 
to  one  witness;  the  two  other  witnesses  never  saw  the  first  sheet, 
and  it  was  not  upon  the  table  at  the  time  of  their  attestation. 
The  court  held,  that  the  jury  ought  to  have  been  directed  to  pre- 
sume that  the  first  sheet  was  in  the  room.  This  is  a  strong 
case,  much  stronger  than  the  present.  There  was  then  direct 
pioof  that  two  of  the  witnesses  never  saw  the  first  sheet;  that  it 
was  not  upon  the  table  at  the  time  of  the  attestation;  there  is 
no  such  proof  here;  the  whole  will  is  in  the  hand  writing  of  the 
testator;  whenever  he  called  upon  an  attesting  witness  he  told 
him,  this  is  my  will;  this  would  not  have  been  true  if  it  had  only 
been  a  part  of  it.  He  went  to  town  to  procure  a  witness;  it 
would  be  a  violation  of  all  probability  to  suppose  that  he  carried 
with  him  but  a  part  of  his  will.  The  charge  of  the  court  was 
correct,  and  the  circumstances  justified  the  finding. 

3d.  It  is  contended,  that  the  court  below  erred  in  cbaif[ing 
the  jury  that  the  capacity  to  make  propeijy  and  take  care  of  it, 
is  evidence  of  sanity.  This  is  not  error,  it  is  evidence  of  sani- 
tv,  but  not  conclusive. 

4th.  The  testator  devises  the  mass  of  his  property,  after  the ' 
death  or  marriage  of  his  wife,  to  the  6ass  School  district,  for  the 
promotion  of  education.  Citizens  resident  in  the  district  were 
introduced  and  examined  in  support  of  the  will.  This  it  is  ob- 
jected is  erroneous,  because  of  the  interest  of  witnesses  under 
the  will.  The  point  of  interest  has  long  since  been  narrowed 
down  by  the  decisions  of  the  courts,  to  a  case  of  direct  and  im- 
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mediate  interest  in  the  subject  matter  of  dispute,  or  the  case 
where  the  record  of  the  proceedings  and  judgment  might  be 
subsequently  used  as  evidence  by  or  against  the  witness;  neither 
of  these  is  this  case.  The  witnesses  have  no  direct  and  imme- 
diate interest;  if  interest  at  all,  it  is  collateral,  depending  upon 
the  facts  of  their  remaining  in  the  school  district,  having  chil- 
dren and  choosing  to  send  them  to  the  school. 

dth.  David  Oass,  one  of  the  subscribing  witnesses  to  the  co- 
dicil, is  a  legatee  under  the  will;  he  was  introduced  and  exam- 
ined upon  the  trial,  and  proved  the  codicil  and  the  sanity  of 
the  testator  at  the  time  of  making  it.  This  was  objected  to, 
but  the  objection  was  overruled  by  the  court.  In  this  we  think 
there  was  error.  David  Gass  was  an  interested  witness,  and 
ought  not  to  have  been  permitted  to  be  examined^  The  court 
went  upon  the  idea  that  the  probate  of  the  codicil  and  the  sani- 
ty at  the  time  of  making  it,  did  not  affect  the  question  of  sanity 
at  the  time  of  making  the  will.  In  this  he  was  mistaken.  A 
codicil  will  amount  to  a  republication  of  the  will  to  which  it  re- 
fers, whether  it  be  annexed  to  the  will  or  not,  for  every  codicil  is 
in  construction  of  law  part  of  a  man^s  will,  and  as  such  furnishes 
conclusive  evidence  of  the  testator's  considering  his  will  as  then 
existing.  1st  WiUiams  on  Ex.  105,  and  the  numerous  author- 
ities there  referred  to.  The  necessary  consequence  is,  that 
though  the  testator  may  have  been  of  insane  mind  at  the  time 
of  making  the  will,  yet  if  he  were  sane  at  the  date  of  the  codicil, 
the  will  is  established.  And  yet  again:  when  the  question  of 
insanity  rests,  as  it  does  in  this  case,  upon  a  general  decay  of 
body  and  mind,  the  result  of  old  age  and  disease,  proof  of  a 
disposing  mind  at  the  date  of  the  codicil,  would  be  strong  cor- 
roborative proof  of  a  disposing  mind  at  the  date  of  the  will. 
David  Gass  was  then  clearly  interested,  and  not  a  competent 
witness.  But  it  is  argued,  that  the  statute  of  George  the  2d, 
which  makes  void  a  legacy  to  an  attesting  witness  of  the  will, 
is  in  force  in  this  State  and  makes  the  witness  competent.  This 
statute  was  passed  at  a  period  of  time  subsequent  to  that  at 
which  EngUsh  statutes  have  been  held  not  to  be  in  force  in  this 
country,  unless  in  terms  extended  to  the  colonies.  This  statute 
of  George  Sod,  in  terms,  extends  only  to  such  colonics  as  had 
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in  force  the  statute  of  29th,  Charles  the  Sd,  or  some  other  stat- 
ute requiring  subscribing  witness  to  wills.  This  was  not  the 
situation  of  North  Carolina  at  the  time  of  its  passage.  The 
statute  of  frauds  and  perjuries,  passed  S9th,  Charles  iidf  never 
was  in  force  in  North  Carolina,  and  there  was  at  the  date  of  the 
statute  of  George  2d,  no  statute  requiring  subscribing  witnesses 
to  wills.  It  is  not,  therefore,  in  force,  and  does  not  make  the 
witness  competent.  His  reception  vitiates  the  proceedings  and 
a  new  trial  must  be  granted. 
Judgment  reversed  and  case  remanded. 


CASES 

ARGUED  AND  DETERMINED 

IN   THE 

SUPREME  COURT  OF  TENNESSEE 

NASHVILLE:  DECEMBER  TERM,  1842. 


KiRBT  VS.  The  State. 

1.  A  verdict  will  in  all  cases  have  gpreat  weight  with  the  court;  and  it  does  not  foUoW 
that  a  new  trial  will  be  granted  in  capital  felonies,  when  the  court  are  not  satisfied, 
beyond  a  reasonable  doubt,  from  the  eridence  in  the  record,  of  the  guilt  of  the  de- 
fendant. 

2.  Where  the  circanstances  proTed,  implicate  two  persons  equally,  having  no  necessary 
connection  with  each  other  in  reference  to  the  crime  committed,  neither  can  be  con- 
victed. This  rule,  however,  does  not  apply  where  it  is  shown  that  the  two  pertons 
have  a  eommon  purpose  for  the  commission  of  the  deed,  and  where  the  guilt  of  the 
one  is  consistent  with  the  guilt  of  the  other. 

This  case  was  argued  by  Mr.  Trimble  and  Mr.  Haynesj  for 
the  plaintiff  in  error,  and  by  the  Attorney  Oeneral^  on  behalf 
of  the  State. 


Green,  J.  delivered  the  opinion  of  the  court. 

The  prisoner  was  indicted,  tried  and  convicted  in  the  circuit 
court  of  White  county,  for  the  murder  of  Mrs.  Polly  Hunter, 
on  the  11th  day  of  May  last,  and  had  judgment  of  death  pro- 
nounced upon  him,  from  which  he  appealed  to  this  court. 

Several  objections  have  been  taken  to  the  form  of  the  proceed- 
ings, but  all  the  irregularities  complained  of,  are  of  a  trivial  chai> 
acter,  none  of  them  constituting  an  objection  of  a  character  re- 
quiring a  serious  discussion. 
37 
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The  question  of  the  prisoner's  guilt  or  innocence,  depends 
altogether  upon  circumstantial  evidence;  and  it  is  earnestly  and 
ingeniously  urged  by  his  counsel,  that  the  circumstances  proved 
in  the  cause,  are  not  such  as  will  justify  this  court  in  affirming 
the  judgment,  and  that  the  prisoner  ought  to  have  a  new  trial. 

This  leads  us  to  an  examination  of  the  facts  and  circumstan- 
ces disclosed  by  the  proof  in  this  record.  It  appears  from  the 
testimony  of  Mary  Ann  Todd,  that  on  the  night  of  Wednesday 
the  11th  of  May,  1842,  while  the  witness,  Mrs.  Hunter  and 
another  lady  were  sitting  in  a  room,  near  a  low  window  in 
the  house  of  Mrs.  Hunter,  about  an  hour  in  the  night,  en- 
gaged in  conversation,  a  gun  was  fired  without  the  house,  the 
ball  of  which  passed  through  the  window  glass,  and  struck  the 
deceased  in  the  neck,  a  little  below  the  ear,  and  passing  through 
the  neck,  produced  her  death  in  a  few  minutes. 

On  the  morning  after  the  murder,  as  appears  from  the  tes- 
timony of  William  Little,  a  rifle  ball  was  found  in  the  room, 
in  which  Mrs.  Hunter  was  killed,  very  much  mashed.  Wil- 
liam Daniel  proved  that  he  made  the  bullet  moulds  for  Gideon 
Anderson's  gun,  and  had  in  his  possession  a  bullet  that  was  run 
in  those  moulds,  and  by  a  mark  which  the  moulds  make  near 
the  neck  of  the  bullet,  he  knew  that  the  round  bullet  in  his 
possession,  and  the  mashed  bullet  found  in  the  house  of  the 
deceased,  were  run  in  the  same  moulds  because  they  were 
just  alike  as  to  the  said  mark.  The  bullet  which  killed  Mrs. 
Hunter,  and  the  bullet  which  he  knows  was  run  in  Anderson's 
moulds,  were  weighed  and  correspoxided  in  weight — ^he  recog- 
nizes the  balls  by  the  protuberance  on  each. 

The  tracks  of  a  man  were  seen  as  if  approaching  the  house 
near  the  window  through  which  the  ball  entered  and  hastily  re- 
treating from  the  house,  resembling  those  made  by  defendant's 
shoes;  and  at  some  distance  from  the  house,  tracks  of  a  horse 
were  seen,  as  if  standing  tied  to  a  walnut  tree;  one  of  these 
tracks  resembled  very  much  that  which  the  prisoner's  mare 
makes  with  one  hind  foot,  which  is  peculiarly  shaped.  The 
prisoner  was  seen  by  Scott  and  John  Kirby  on  the  day  the 
murder  was  conumtted,  near  Mrs.  Hunter's  house,  riding  his 
mare  that  has  the  peculiar  hind  foot.    On  Tuesday,  one  day 
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before  the  murder,  the  prisoner  dined  at  Anderson^s,  as  is  proved 
by  Frances  Clark,  and  while  at  dinner  talked  of  buying  Ander* 
son's  gun.  Shortly  after  dinner^  Anderson,  the  prisoner,  and 
witness  left  the  house  together,  and  when  a  short  distance  from 
the  house,  Anderson  gave  his  gun,  shot  pouch,  and  ammunition 
to  the  prisoner  when  they  separated,  and  the  gun  has  not  been 
seen  since.  The  witness  Uves  at  Anderson's.  James  Scott 
proved  that  the  prisoner  came  to  his  house  on  Wednesday — the 
evening  of  which  day  the  murder  was  committed,  and  said  he 
was  going  to  John  Kirby's,  and  that  John  was  indebted  to  him* 
John  Kirby's  was  in  the  direction  of  Mrs.  Hunter's.  John  Kir- 
by  proves  that  prisoner  came  to  his  house  on  Wednesday,  and 
left  there  about  two  o'clock.  Prisoner  wanted  him  to  see  Carter 
about  some  money;  and  said  he  was  going  to  Suodgrass'  store 
to  buy  some  shirts:  witness  persuaded  prisoner  to  buy  shirts  at 
the  cheap  store  in  town — he  said  he  would  get  them  at  Snod- 
grass'.  Witness  went  with  him  to  the  mountain,  near  Snod- 
grass*  and  left  him.  Joseph  Snodgrass  proved,  that  the  prison- 
er was  not  at  the  store,  on  the  Wednesday  of  the  murder. 
James  Snodgrass  proves,  that  his  house  is  near  Mrs.  Hunter's. 
After  the  prisoner  was  apprehended,  he  told  Scott  that  he 
started  from  John  Kirby's  on  Wednesday  to  go  to  Snodgrass' 
stcnre  to  buy  shirts:  that  he  went  to  the  bench  of  the  mountain, 
and  then  concluded  he  would  go  home — ^and  get  the  shirts  at 
Burton's  store  which  was  near  him.  He  said  that  in  returning 
from  Snodgrass'  he  went  round  Scott's  field,  and  came  into  the 
K)ad  near  Scott's  house-»-that  there  was  a  pathway  when  he 
was  there  a  great  while  ago,  and  at  this  time,  and  that  it  run  in 
9boui  twenty  yards  of  the  fence.  This  witness  states,  that 
some  few  years  ago,  the  path  spoken  of  by  the  prisoner,  did  run 
in  about  twenty  steps  of  the  fence — ^but  that  the  fence  has  been 
moved  out  to  within  a  few  feet  of  the  path.  He  also  states 
that  the  way  around  the  fence  along  this  path  is  very  bad  and 
very  Uttle  nearer  than  the  good  road. 

Wlien  first  arrested,  the  prisoner  enquired  what  the  murder 
was  done  with,  and  being  told  with  a  pistol  or  gun,  he  said  that 
he  had  never  owned  a  pistol,  and  would  not  know  how  to  shoot 
one,  and  that  he  had  not  had  a  gun  in  his  hands  in  three  months^ 
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or  not  since  he  sold  his  gun*  He  said  he  got  home  on 
Wednesday  night  a  little  after  dark,  and  saw  no  living  soul  on 
his  return  home,  after  he  had  passed  Scott's.  When  the  pris- 
oner was  accused  of  the  murder,  he  asked  witness,  if  he  had  a 
gun,  when  he  passed  his  house  on  Wednesday,  witness  said 
he  had  not.  William  Matlock  says,  the  road  from  Snodgrass' 
store  to  the  prisoner's  house  is  thickly  settled,  and  that  he  has 
made  diligent  enquiry  and  can  find  no  one  who  saw  the  pris- 
oner returning  home  on  Wednesday  evening. 

James  Snodgrass  states,  that  when  he  was  in  the  jail  meas- 
uring the  prisoner's  foot  after  he  was  arrested,  the  prisoner 
asked  him,  if  he  saw  any  signs  of  heel  irons  in  the  tracks* 
The  heel  irons  in  prisoner's  shoes  were  old,  and  the  nails  with 
which  they  were  put  on  were  new.  The  prisoner  then  said, 
the  irons  were  put  on  the  heel  of  his  shoes  on  Saturday  after 
the  murder  was  committed,  and  that  they  had  not  been  on  his 
shoes  before  for  six  months.  John  B.  Pointer,  the  prisoner's 
witness  p]X)ved  that  he  had  heel  irons  on  his  shoes  in  April, 
and  that  they  were  the  same  shoes  Snodgrass  saw  him  have  on 
in  the  J£ul.  Shadrach  Price,  proves  that  the  prisoner  had  been 
at  his  house,  on  the  Friday,  Saturday  and  Sunday  previous  to 
the  murder — that  he  saw  him  near  Anderson's  on  Tuesday,  and 
told  him  that  his  wife  was  in  search  of  him,  when  prisoner 
said;  *'they  think  I  am  lost,  I  have  not  been  at  home  in  over  a 
week."  It  is  ten  miles  from  the  prisoner's  to  the  witness'  house, 
and  twelve  miles  from  the  house  of  the  deceased  to  that  of  the 
witness',  and  it  is  twenty  miles  from  the  prisoner's  house,  to  the 
house  of  the  deceased. 

James  J.  Brown,  started  to  Georgia  on  the  morning  after  the 
murder,  and  passed  the  prisoner's  house  about  9  o'clock  and 
saw  his  wife  and  children  digging  iron  ore,  at  an  ore-bank  in 
the  woods.  The  prisoner  was  laying  there  asleep — witness 
waked  him  up,  and  told  hi  m  he  was  fixing  for  some  take-in.  The 
prisoner  looked  bad,  and  witness  thought  he  saw  something 
wrong  in  his  countenance — ^he  had  not  then  heard  of  the  mur- 
der. Mary  Ann  Todd  lived  with  Mrs.  Hunter,  and  a  few  days 
previous  to  the  murder,  saw  tracks  resembling  the  prisoner's 
in  the  orchard,  which  led  to  the  window  where  the  deceased 
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wjis  killed.  These  tracks  did  not  suit  any  of  the  family's  and 
were  made  in  a  private  place,  where  but  few  persons  passed. 
Frances  Clark  who  lives  with  Gideon  Anderson,  and  is  his  sis- 
ter, says  the  prisoner  came  to  Anderson's  house  on  Tuesday 
before  the  murder,  and  went  to  the  field  where  Anderson  was 
at  work,  they  both  came  to  the  house  and  eat  their  dinner,  and 
were  talking  about  trading  about  a  gun;  Kirby  wanted  to  buy 
Anderson's  gun;  Anderson  said  if  he  could  find  his  (Kirby's) 
cow,  it  would  be  a  trade.  Soon  after  dinner,  Anderson,  Kirby 
and  witness  started  off  together;  Anderson  and  witness  Hvere 
going  to  Esquire  Welch's  to  a  trial.  Anderson  started,  from 
'die  house  with  his  gun  on  his  shoulder,  when  they  had  gone  a 
short  distance  from  the  house,  witness  being  a  short  distance 
from  Anderson  and  Kirby,  she  saw  Anderson  give  the  gun  to 
Kirby,  with  the  shot  pouch  and  ammunition,  and  ELirby  left 
them.  They  went  on  to  the  trial  and  came  home  together — ^An- 
derson remained  at  home  that  night.  The  next  day,  Wednes- 
day, the  11th  after  dinner,  Anderson  said  he  was  going  to  Over- 
ton county,  took  some  provisions,  went  off,  and  came  home 
some  time  in  the  night,  after  witness  had  been  asleep.  On  the 
next  Friday,  two  days  after  the  murder,  Kirby  came  to  Ander- 
son's and  went  out  to  where  he  was  at  work — and  after  awhile 
they  came  to  the  house  together  and  remained  with  each  other 
a  short  time.  The  next  day,  (Saturday,)  Anderson  started  to 
Overton,  and  witness  has  not  seen  him  since.  The  gun  has  not 
been  at  Anderson's  since  the  Tuesday  on  which  he  gave  it  to 
Kirby.  Anderson  is  a  small  man,  with  a  small  foot,  much 
smaller  than  the  prisoner's.  Lucy  Anderson,  the  wife  of  Gideon 
Anderson,  corroborates  all  the  facts  stated  by  Frances  Clark, 
except  that  she  was  not  along  when  Anderson  gave  his  gun  to 
the  prisoner.  Joseph  Pearson  and  Shadrach  Price,  met  Kirby 
Tuesday  evening,  as  he  was  coming  from  towards  Anderson's 
and  going  towards  home — he  had  no  gun — ^Pearson  again  met 
him  late  in  the  evening  going  back  towards  Anderson's,  riding 
a  small  sorrel  mare.  Kirby  and  Anderson  live  five  miles 
from  each  other,  and  Kirby  lives  twenty  miles  from  Mrs.  Hun- 
ter's. 

Having  thus  recapitulated  the  material  facts  in.this  cause,  the 
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question  is,  whether  the  innocence  of  the  prisoner,  is  consistent 
with  the  existence  of  all  these  facts  and  circumstances*  The 
first  that  we  hear  of  him  in  connection  with  this  transaction  is 
the  fact,  that  up  to  the  Tuesday  before  the  murder,  he  had  been 
from  home  for  about  a  week,  without  any  known  cause  or  busi- 
ness, and  without  any  knowledge  on  the  part  of  his  wife  and 
family  as  to  where  he  was — insomuch  that  Price  told  him  his 
wife  was  looking  for  him,  and  he  replied,  that  they  thought  he 
was  lost,  not  having  been  at  home  for  a  week.  A  man  in  his 
circumstances,  thus  to  remain  from  home,  beyond  his  neighbor- 
hood, ranging  from  five  to  ten  iniles  for  a  week,  without  any 
apparent  or  explained  business,  is  not  a  circumstance  usually 
occurring  in  the  ordinary  transactions  of  life,  and  is  of  itself  cal- 
culated to  awaken  suspicion. 

Wo  next  find  the  prisoner,  on  Tuesday  after  dinner,  getting 
Anderson's  rifle  gun,  and  very  soon  after  he  received  it,  he  is 
seen  by  Price  and  Pearson,  going  towards  home,  having  no 
gun.  Now,  he  either  concealed  the  gun  some  where  in  the 
neighborhood  of  Anderson's,  or  the  testimony  of  Anderson's 
sifiter  and  wife  as  to  the  gun  is  false.  But  these  witnesses  are 
unattacked  by  any  opposing  evidence,  and  they  give  a  consis- 
tent narrative  of  the  transaction.  If  it  be  supposed  that  their 
relation  to  Anderson  would  influence  their  testimony,  still  firom 
the  connection  they  disclose  as  existing  between  Anderson  and 
the  prisoner,  any  proof  they  might  make,  calculated  to  impli- 
cate the  prisoner,  would  but  involve  Anderson  the  more  deep- 
ly. We,  therefore,  do  not  doubt  but  that  the  prisoner  did  re- 
ceive the  gun  irom  Anderson,  about  noon  on  Tuesday.  Then 
the  enquiry  arises,  what  disposition  did  he  make  of  it,  he 
was  soon  afterwards  seen  without  any  gun,  and  the  necessary 
inference  is,  that  he  had  concealed  it,  where  he  could  easily 
have  access  to  it  without  being  seen — such  concealment  of  the 
gun,  and  evident  wish  not  to  be  seen  with  one,  cannot  be  ac- 
counted for  upon  the  supposition  that  his  purposes  were  cor- 
rect, and  the  use  to  which  he  intended  applying  it  was  proper. 
But,  upon  the  supposition,  that  it  was  procured  to  be  used  in 
the  perpetration  of  the  dreadful  deed  with  which  he  is  charged, 
his  conduct  in  thus  concealing  it,  is  easily  explained,  as  he  did 
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not  own  a  gun,  and  was  not  in  the  habit  of  carrying  one;  upon 
the  supposition  of  his  guilt,  he  must  have  felt  that  it  was  im- 
portant that  he  should  not  be  seen  in  Mrs.  Hunter's  neighbor- 
hood with  this  gun;  if  it  were  concealed  near  Anderson's,  and 
Tuesday  night  were  employed  in  transferring  it  to  the  neigh- 
borhood of  Mrs.  Hunter's  residence,  he  could  show  himself 
Tuesday  evening  without  a  gun — and  he  could  travel  openly 
the  road  towards  Mrs.  Hunter's  the  next  day,  and  appear  at 
Price's  and  at  Scott's  without  a  gun,  and  yet,  have  it  placed  so 
that  he  could  obtain  it  and  be  at  Mrs.  Hunter's  soon  after  dark. 
If  it  were  contemplated  by  the  murderer,  to  perpetrate  the 
deed  in  the  manner  in  which  it  was  accomplished,  it  was  neces- 
sary for  him  to  be  on  the  spot  soon  after  dark.    It  was  the 
month  of  May,  and  the  people  in  the  country  at  that  season  of 
the  year,  usually  retire  to  bed  pretty  early  at  night.    If  he  lived 
at  the  distance  of  twenty  miles  from  the  residence  of  his  victim, 
it  was  indispensable  that  much  of  the  distance  to  the  place  of 
the  tragedy  should  be  accomplished  before  night.    It  was  a 
thickly  settled  road,  and  he  would  be  seen  in  approaching  the 
neighborhood — and  if  he  had  been  armed  with  a  rifle  gun,  sus- 
picion would  fix  upon  him  as  the  murderer.    It  was  therefore 
important  that  the  gun  should  be  conveyed  to  the  spot,  some 
night  before  the  catastrophe  was  to  take  place.     That  Ander- 
son's gun  was  the  instrument  used  in  perpetrating  the  murder, 
there  can  be  no  doubt.    Daniel,  the  gunsmith,  who  dressed  the 
gun,  and  made  the  bullet  moulds,  from  a  scar  in  the  moulds, 
leaving  a  peculiar  mark  near  the  neck  of  the  bullet,  and  by  a 
comparison  of  a  ball  he  had  in  his  possession  with  the  mashed 
one  found  in  Mrs.  Hunter's  room,  knows  the  mashed  ball  was 
run  in  Anderson's  moulds.    Both  balls  had  the  scar  or  pro- 
tuberance near  the  neck,  exactly  alike,  and  they  were  of  the 
same  weight.     That  the  mashed  bullet  found  in  the  room,  was 
the  one  by  which  the  death  was  produced,  cannot  admit  of  a 
doubt.     It  was  found  next  morning  after  the  murder,  in  the 
room  where  the  deceased  was  lulled,  in  the  condition  we  should 
expect  the  ball  to  be,  which  had  passed  through  the  window 
glass  and  the  neck  of  the  deceased,  striking  against  the  wall 
on  the  other  side,  spending  its  force  and  falling  to  the  floor. 
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There  was  no  gentleman  resident  in  the  house  having  or  using 
a  rifle,  and  the  distance  from  Anderson's  (upwards  of  fifteen 
miles)  renders  it  almost  impossible,  that  a  bullet  made  in  his 
moulds,  and  mashed  as  this  one  was,  should  be  found  in  Mrs. 
Hunter's  room,  immediately  after  the  murder,  by  any  other 
means  than  that  of  having  been  shot  from  Anderson's  rifle  gun. 
That  Daniel  knew  that  these  balls  were  moulded  in  Anderson's 
moulds,  he  gives  us  the  best  reason  for  being  satisfied.  He  had 
dressed  the  rifle  and  made  the  moulds,  and  would  most  proba- 
bly try  the  rifle,  after  he  had  bored  it  out — ^to  do  which  he  must 
make  some  balls;  and  when  he  delivered  the  rifle  to  Anderson, 
he  retained  the  ball  that  was  produced  on  the  trial,  and  had  kept 
it,  till  after  the  murder  wels  committed,  so  that  he  had  it  to  pro- 
duce and  compare  with  the  one  by  means  of  which  the  mur- 
der was  done. 

The  conclusion  therefore  is  inevitable,  that  the  death  of  Mr&i 
Hunter  was  produced  by  means  of  a  bullet  shot  from  Ander- 
son's rifle.  We  have  seen  that  the  prisoner  obtained  that  rifle 
on  Tuesday,  and  must  have  concealed  it  near  Anderson's.  He 
was  seen  by  Pearson  going  towards  home  shortly  after  he  had 
received  the  rifle  without  it — and  late  in  the  evening  Pearson 
met  him  again,  riding  his  sorrel  mare  and  going  towards  An- 
derson's. Why,  after  having  been  at  Anderson's  that  day,  and 
after  having  been  so  long  from  home,  was  he  found  returning 
that  way  late  in  the  evening,  on  horseback?  His  objects  and 
purposes  were,  and  still  remain  wholly  unexplained.  Nor  has 
any  witness  been  produced  to  state  where  he  was  on  Tuesday 
night  The  fact,  that  after  a  week  of  absence  he  returned 
home,  got  his  mare  and  late  in  the  evening  left  home  on  horse- 
back, indicates  that  he  had  some  unexplained  important  object 
in  view — consistently  with  his  innocence,  that  object  cannot  be 
conjectured.  But  upon  the  hypothesis  of  his  guUt  it  was  per- 
fectly natural.  If  the  gim  were  to  be  conveyed  near  to  Mrs. 
Hunter's  on  Tuesday  night — ^the  distance  made  it  important  that 
he  should  be  on  horseback — ^and  if  Mrs.  Hunter  were  to  be 
murdered  on  Wednesday  night,  the  horse  would  be  wanted  to 
convey  him  to  her  neighborhood,  as  if  upon  business — and  to 


DECEMBER  TERM,  1842.  897 

[Kiiby  v«.  TiM  8tM0.] 

afford  him  the  means  of  rapid  flight  from  the  scene  of  his  guilt 
after  the  deed  should  be  accomplished. 

Although  we  have  no  account  of  the  prisoner's  place  of 
lodging  on  Tuesday  night,  if  indeed  he  lodged  any  where^  yet 
we  find  him  at  Price's  on  Wednesday  morning  after  breakfast, 
ten  miles  from  home,  and  twelve  miles  from  Mrs.  Hunter's, 
stating  that  he  was  going  to  John  Kirby's — about  twelve  o'clock 
he  was  at  Scott's,  stating  that  he  W£ls  going  to  John  Kirby's, 
saying,  John  wfls  indebted  to  him.  This  was  still  in  the  direc- 
tion towards  Mrs.  Hunter's.  He  lefl:  John  Kirby's  about  two 
o'clock  saying  nothing  to  him  about  the  money  he  told  Scott 
John  owed  him,  but  spoke  of  Carter  owing  him  money— and 
saying  that  he  was  going  to  Snodgra^s'  store  to  buy  some  shirts. 
He  was  dissuaded  from  getting  the  shirts  at  Snodgrass'  store, 
but  persisted  in  his  avowed  purpose  to  do  so.  John  Kirby  left 
iiim  near  Snodgrass'  and  in  the  immediate  neighborhood  of 
Mrs.  Hunter's — and  yet  he  did  not  go  to  Snodgrass'  nor  come 
back  to  John  Kirby's — ^but  said,  after  he  was  apprehended, 
that  he  had  gone  to  get  shirts  at  Snodgrass',  but  after  he  got  to 
the  foot  of  the  mountain,  he  concluded  to  go  home  and  buy 
thetn  at  a  store  near  home,  and  that  he  returned  and  reached 
home  a  little  after  dark. 

In  relation  to  this  day's  travel,  in  the  first  place  it  is  wholly 
unaccountable  and  incredible,  that  he  should  have  left  home 
Tuesday  evening,  to  go  part  of  the  way  to  a  store  twenty  miles 
from  home  to  buy  two  shirts  for  his  boys.  The  object  is  inade- 
quate to  have  induced  such  conduct.  Besides  at  Price's  and 
at  Scott's,  he  professed  only  to  be  going  to  John  Kirby's, 
who  owed  him  money;  thus  stating  to  them  what  turns  out 
to  be  false.  John  Kirby  was  examined  as  a  witness,  and 
does  not  state  that  the  prisoner  asked  him  for  money,  or 
that  he  owed  him  any;  but  he  does  state  that  when  at  his 
house  the  prisoner  professed  that  his  business  was  at  Snodgrass' 
store.  That  statement  turns  out  to  be  equally  false,  as  is  mani- 
fest from  the  fact,  that  although  he  was  near  the  store,  he  did 
not  go  there.  His  excuse  for  not  going  is  evidently  a  mere 
{Mretence.     If  he  had  gone  twenty  miles  to  a  store  to  buy  two 

shirts,  when  other  stores  were  near  his  residence — and  had 
38 
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resisted  the  argument  of  John  Kirby  against  his  buying  them 
there,  persisting  in  his  original  purpose — ^it  is  not  to  be  believed, 
that  after  John  Kirby  left  him,  and  when  he  was  near  the  store, 
he  had  come  so  far  to  deal  at,  he  would  suddenly  have  changed 
his  purpose,  turned  round  and  rode  home  twenty  miles,  with- 
out seeing  a  single  human  being.  Here  then,  is  the  prisoner, 
the  evening  of  the  murder,  in  the  immediate  neighborhood  of 
the  deceased,  with  all  his  pretences,  ad  he  approached  the  place, 
shown  to  be  false,  and  his  subsequent  explanatiofl  improbable  in 
the  highest  degree.  Consistently  with  his  innocence  no  explana^ 
tion  can  be  given  of  the  motives  and  objects  of  this  extraordi- 
nary trip.  But  if  he  be  guilty,  it  was  necessary  for  him  to 
have  been  where  he  was  on  that  evening,  for  reasons  before 
stated — and  as  men,  having  a  guilty  purpose,  are  always  ap- 
prehensive that  they  will  be  suspected,  they  are  pione  to  in- 
vent and  volunteer  excuses;  and  although  these  excuses,  neces- 
sarily false,  often  lead  to  their  detection — yet  the  natural  anxiety 
to  extricate  one's  self  from  a  supposed  suspicion  of  guilt,  is  so 
strong  a  feeling,  as  to  impel  almost  all  men  accused  or  sus- 
pected of  crime,  to  make  an  exculpatory  statement,  which  they 
suppose  will  .be  consistent  with  their  innocence.  Upon  this 
principle,  if  the  prisoner  is  guilty  of  the  murder,  the  necessity 
of  this  trip  being  apparent — ^his  false  pretences  as  to  the  ob- 
jects and  motives  of  his  journey  were  natural  enough. 

He  was  then  on  the  evening  of  the  murder,  near  the  house 
of  the  woman  who  was  killed-— every  pretence  for  being  there, 
shown  to  be  false;  and  the  next  enquiry  is,  how,  and  when  did 
he  return  home.  His  own  account  is,  that  he  returned  that 
evening,  arriving  at  home,  a  little  after  dark.  If  he  had  travel- 
led the  ordinary  road  at  the  time  he  says  he  went  home,  it  is 
almost  impossible  but  that  some  person  would  have  seen  him — 
and  yet  thickly  settled  as  the  road  is,  no  one  saw  him  going 
home,  and  he  asserts  he  saw  no  one.  But  to  obviate  this  diffi- 
culty he  says,  he  turned  out  of  the  road  and  travelled  a  path- 
way around  Scott's  field — being  asked  how  near  that  path  is  to 
the  fence,  he  said  it  was  about  twen^  yards,  and  was  a  path- 
way, when  he  was  there  a  great  while  ago,  and  this  time.  Now 
it  is  not  probable,  that  a  man  would  turn  out  of  a  good  road,  to 


DECEMBER  TERM,  1842.  299 

[Kirby  ««.  Tbe  SUte.] 

travel  around  a  field,  along  a  rugged  pathway,  unless  there  was 
some  adequate  motive.  If  the  prisoner's  tale  be  true,  he  could 
have  no  motive  to  induce  him  to  avoid  the  public  road — ^the  dis- 
tance to  be  gained  would  be  too  inconsiderable  to  furnish  one, 
and  therefore  this  statement  is  improbable  in  itself.  But  Scott 
proves,  that  although  the  fence  was  formerly  about  twenty  steps 
from  the  path,  yet  having  been  moved  out  within  a  few  years 
past,  it  is  now  within  a  few  feet. 

It  is  impossible  therefore,  that  the  prisoner  could  have  gone 
home  along  that  path — be  must  have  noticed  the  fence  so  near 
it,  and  the  change  which  had  been  made  since  he  was  along 
there  "a  great  while  ago"  would  particularly  have  attracted 
his  attention,  and  it  is  easy  to  account  for  the  distance  at  which 
he  stated  the  fence  and  path  to  be  apart.  He  refers  in  his  state- 
ment to  the  fact,  as  it  was  a  great  while  ago,  when  he  was  along 
there.  Then^  as  Scott  proves,  the  situation  of  the  fence  and 
path  were  as  the  prisoner  stated;  and  hence,  not  being  aware 
that  the  fence  had  been  moved,  he  ventured  to  assert  that  tlie 
position  of  the  path  and  fence  now  were  as  he  knew  them  to 
have  been  ihen^ 

It  is  manifest  therefore,  that  the  prisoner  did  not  return  by 
the  way,  in  which  he  states  he  travelled:  and  the  guilt  of  another 
falsehood  is  fixed  upon  him.  It  is  equaQy  manifest  that  he  did 
not  return  at  the  time  in  the  evening  stated  by  him,  along  the 
ordinary  public  highway — for  he  would  have  seen  some  one, 
and  would  have  been  seen.  Indeed  he  does  not  pretend  that 
he  travelled  the  ordinary  road;  either,  therefore,  he  travelled 
the  back  way  alledged  by  him,  or  he  remained  in  Mrs.  Hunter's 
neighborhood  until  after  dark,  and  then  went  home  along  the 
public  way.  The  latter  proposition  is  inevitably  true,  from  all 
the  facts  in  this  part  of  the  case.  *  Then  the  question  recurs, 
how  are  we  to  account  for  his  trip  to  that  neighborhood;  his 
being  there  upon  false  pretences — ^his  remaining  until  after 
dark  and  then  returning  home,  without  any  ostensible  business 
to  detain  him — ^his  falsehoods  as  to  the  route  he  travelled — ^and 
the  time  he  arrived  at  home,  upon  the  supposition  of  his  in- 
nocence? But  if  he  be  guilty,  all  these  facts  are  of  easy  ex- 
planation, and  are  the  natural  result  of  that  state  of  things. 
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We  now  come  to  the  consideration  of  anotlier  fact,  which, 
taken  in  connection  with  his  conduct  for  a  week  previously,  is 
entitled  to  great  weight  On  Thursday  morning  after  the  mur- 
der, a  witness  (Brown)  passed  by  his  house  about  nine  o'clock 
— ^his  wife  and  children  were  digging  iron  ore,  at  an  ore  bank, 
and  the  prisoner  was  lying  down  asleep — ^he  was  waked  by 
the  witness,  and  started  up  in  apparent  confusion.  If  he  had 
enjoyed  suitable  rest  for  the  several  previous  nights,  his  drowsi- 
ness at  that  time  of  day,  without  any  complaint  of  indisposi- 
tion, is  not  easily  accounted  for.  Nor  is  his  apparent  confusion 
to  be  overlooked.  A  man  does  not  ordinarily  exhibit  it,  when 
awaked  from  sleep.  If  the  conscience  is  at  ease,  and  there  is 
no  cause  for  alarm,  it  is  not  likely  to  be  felt,  or  exhibited  on 
such  occasions. 

But,  here,  we  find  this  man,  whose  roving  and  restless  spirit 
had  kept  him  from  home  for  a  week  before  Tuesday,  and  who 
could  spare  but  a  short  time  of  that  day  to  his  family  before  he 
was  again  off,  remaining  out  Tuesday  night  and  until  late  Wed- 
nesday night,  at  home  on  Thursday  morning  at  9  o'clock,  asleep. 
If  he  be  guilty,  he  needed  repose,  after  the  toil  and  reconnoiter- 
ing  and  watching  and  arrangements  for  the  execution  of  the 
dreadful  deed,  which  for  a  week  past  had  occupied  his  time. 
The  tracks  of  the.horse,  and  those  made  by  the  man  near  Mrs. 
Hunter's  window,  are  strong  circumstances  against  the  prison- 
er. His  mare  has  a  hind  foot,  of  peculiar  shape.  The  horse 
that  was  tied  to  the  walnut  tree,  near  Mrs.  Hunter's,  made  a 
track  with  one  hind  foot  resembling  that  which  the  foot  of  pri- 
soner's mare  would  make.  The  man's  tracks  were  measured, 
and  the  width  of  the  heel  and  ball  of  tbe  foot,  precisely  corres- 
ponded with  the  prisoner's  shoe.  The  tracks  were  made  across 
the  ridges  of  ploughed  ground,  and  there  had  been  rain  after 
they  were  made,  before  they  were  measured.  No  accurate 
measure  of  the  length  could  be  obtained,  but  they  appeared  a 
half  inch  shorter  than  the  prisoner's  shoe.  This  fact  is  seized 
upon  by  the  prisoner's  counsel,  as  standing  opposed  to  the  pri- 
soner's guilt.  Let  us  examine  its  force.  The  tracks,  we  are 
'  told,  were  made  in  ploughed  ground,  across  the  ridges.  The 
prisoner  had  on  shoes,  when  apprehended,  that  he  had  worn 
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a  considerable  time.  The  toe  of  a  coarse  shoe,  after  it  has 
been  worn  some  time,  turns  up  somewhat,  so  that  in  walk- 
ing across  the  ploughing,  it  would  not  press  firmly  on  the  ground 
so  as  to  press  the  earth  together  and  make  the  track  distinct  as 
it  would  be  at  the  heel  and  ball  of  the  foot.  The  consequence 
would  be,  that  a  rain  would  easily  obliterate  that  part  of  the 
track  made  by  the  toe  of  the  shoe,  while  the  part  made  by  the 
heel  and  ball  of  the  foot  would  not  be  so  easily  affected  by  it. 
Hence  the  measure  of  the  width  could  be  well  taken,  while 
the  length  could  not.  And  again:  In  walking  through  ploughed 
land,  easily  giving  way  under  the  foot,  it  is  believed  that  when 
the  weight  of  the  body  is  advancing,  and  is  pressing  upon  the 
ball  of  the  foot  about  to  be  raised  to  make  another  step,  the  na- 
tural effect  would  be,  to  press  the  soft  earth  back  with  the  ball 
of  the  foot,  and  thus  make  the  track  somewhat  shorter  than  the 
shoe. 

But  be  that  as  it  may,  the  prisoner's  conduct  in  reference  to 
his  shoes,  furnishes  evidence  inconsistent  with  his  innocence. 
When  Snodgrass  went  into  the  jail  to  measure  his  shoe,  he  en- 
quired if  the  prints  of  heel  irons  were  seen  in  the  tracks  at  Mrs. 
Hunter's.  He  was  told  they  were  not.  Snodgrass  then,  upon 
inspection  of  his  shoes,  found  that  they  had  heel-irons  on,  and 
that  the  irons  were  old  and  worn,  and  the  nails  with  which  they 
were  put  on.  were  new.  The  prisoner  said  he  had  put  these 
irons  on  his  shoes  Saturday  after  the  murder,  and  they  had  not 
been  on  before  for  six  months.  Pointer,  the  prisoner's  witness, 
proved  that  the  irons  were  on  the  prisoner's  shoes  the  27th  of 
April,  when  he  worked  at  the  witness'  house.  The  murder  was 
committed  the  11th  of  May. 

From  these  facts,  the  necessary  inference  is,  that  the  prison- 
er took  the  irons  off  his  shoes  after  the  27th  of  April,  and  put 
them  on  again  after  Mrs.  Hunter  was  killed.  Why  he  should 
do  this,  and  first  challenge  the  tracks  as  not  being  his,  for  want 
of  the  print  of  the  heel  irons,  and  then,  when  it  was  found  by 
the  new  heads  of  the  nails  that  they  had  been  but  recently  put 
on,  he  should  resort  to  the  subterfuge  of  a  falsehood,  no  one  can 
imagine,  unless  his  shoes  had  some  connection  with  the  tracks 
at  Mrs.  Hunter's. 
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But  it  is  urged  by  his  counsel,  that  Snodgrass  misunderstood 
him,  and  that  he  could  not  have  intended  to  admit,  that  he  put 
these  irons  on  his  shoes  after  Mrs.  Hunter's  death.  We  cannot 
suppose  the  witness  to  be  mistaken.  The  fact,  that  they  were 
put  OH  with  new  nails,  is  conclusive  that  he  is  not  mistaken  as 
to  the  prisoner's  admission.  Doubtless  the  detection  of  tliat 
fact  by  Snodgrass,  induced  the  admission.  Nothing  could  be 
gained  by  withholding  it,  for  the  new  nails  would  have  led  to 
an  inference  of  the  same  fact;  and  doubtless  he  thought  by  ad- 
mitting it,  and  asserting  that  they  had  not  been  on  his  shoes  for 
six  months  before,  he  would  avoid  the  inference,  that  he  had  ta- 
ken them  off  with  a  view  to  the  murder  and  had  them  put  on 
again.  The  witness,  therefore,  stated  truly  and  accurately 
what  occurred.  If  he  had  not  stated  the  truth  about  the  new 
nails  with  which  the  old  irons  were  put  on,  the  prisoner,  on  the 
trial  which  occurred  shortly  afterwards,  could  have  eidiibit- 
ed  his  shoes  and  contradicted  the  witness.  This  fact,  therefore, 
being  clearly  estabUshed,  coupled  with  the  coincidences  about 
the  tracks,  removes  all  doubt  but  that  the  prisoner  was  at  Mrs. 
Hunter's  on  the  night  of  the  murder.  Thus  we  find  a  train  of 
circumstances,  commencing  a  week  before  the  murder,  and  ac- 
cumulating until  the  fatal  night,  all  consistent  with  themselves 
and  with  each  other,  all  pointing  to  the  establishment  of  the  pri- 
soner's guilt,  and  each  acquiring  cogency  from  its  connection 
with  the  others,  making  the  prisoner's  innocence  utterly  incon- 
sistent with  these  circumstances,  and  unopposed  by  a  single 
fact,  inconsistent  with  his  guilt. 

But  it  is  said,  the  circumstances  strongly  implicate  Ander- 
son, and  that  where  circumstances  equally  implicate  two,  they 
are  not  suflScient  for  the  conviction  of  either.  It  is  true,  that 
where  the  circumstances  equally  implicate  two  persons,  having 
no  connection  with  each  other,  Uiey  are  not  sufficient  for  the 
conviction  of  either.  But  it  is  not  the  case,  where  the  two  are 
shown  to  be  connected  in  such  way  as  to  have  a  common  pur- 
pose for  the  perpetration  of  the  same  deed.  In  such  case, 
every  circumstance  that  contributes  to  fix  the  guilt  on  one  fixes 
it  equally  on  both.  Sugih  is  the  present  case.  Anderson  and 
the  prisoner  were  together  before  the  murder;  they  had  a  mis- 
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terious  conversation  at  dinner,  before  the  family,  about  the  sale 
of  the  gun.  Kirby  was  to  have  the  gun,  if  he  found  a  cow, 
and  yet  we  hear  nothing  said  about  the  cow  afterwards,  al- 
though Kirby  gets  the  gun.  Kirby  went  back  towards  Ander- 
son*3  Tuesday  evening  after  he  had  received  the  gun.  On 
Wednesday  night  Kirby  was  in  the  neighborhood  of  Mrs.  Hun- 
ter's until  after  dark.  And  Anderson  left  home  after  dinner  on 
Wednesday,  took  provisions  and  said  he  was  going  to  Overton 
county,  but  returned  home  late  the  same  night.  On  Friday  af- 
ter the  murder,  Karby  was  again  at  Anderson's,  and  they  were 
together  in  the  field  for  a  short  time.  On  Saturday  Kirby  was 
arrested,  and  Anderson  fled  the  country  the  same  day.  Add 
to  this,  that  Mrs.  Hunter  was  killed  by  a  ball  shot  from  Ander- 
son's rifle,  which  had  been  delivered  by  him  to  Kirby  on  Tues- 
day; and  the  connection  between  them,  and  their  concert  of 
action  and  probable  presence  of  both  at  Mrs.  Hunter's  on  the 
night  of  the  murder,  is  established  beyond  a  reasonable  doubt. 

The  evidence  which  tends  to  fix  guilt  upon  Anderson,  in  our 
view,  fastens  it  more  strongly  on  Kirby,  than  if  there  were  less 
evidence  against  Anderson. 

In  reviewing  the  whole  case,  and  taking  into  view,  that  short- 
ly before  the  murder  the  prisoner  took  the  heel  irons  from  his 
shoes,  and  put  them  on  again  after  the  murder;  his  absence 
from  home,  unexplained  and  unusual,  for  a  week  before  the 
murder;  the  tracks  resembUng  his,  seen  by  Mary  Ann  Todd,  ia 
the  orchard  near  the  house  several  days  before  the  murder;  the 
obtaining  the  gun  from  Anderson,  and  the  fact  that  the  ball  by 
which  the  deceased  was  killed,  was  shot  from  Anderson's  gun; 
the  concealment  of  the  gun  on  Tuesday  after  he  had  obtained 
it;  going  home  and  returning  on  horseback  late  in  the  evening; 
not  being  able  to  give  any  account  as  to  where  he  was  on  Tues- 
day night;  his  falsehoods  to  Price  and  Scott,  and  John  Kirby, 
as  to  his  motives  for  going  into  Mrs.  Hunter's  neighborhood; 
his  falsehood  as  to  the  road  he  travelled  home,  and  the  impro- 
bability that  he  could  have  travelled  the  ordinary  way  before 
night  and  not  have  been  seen;  being  found  asleep  at  9  o'clock 
in  the  morning  of  the  day  after  the  murder;  the  coincidence  of 
the  tracks  of  the  mare  with  those  of  his  nag,  and  of  the  man 
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with  his  own;  the  falsehoods  introduced  in  explanation  of  his 
conduct;  and  last,  tlic  absence  of  Anderson  from  home  on  Wed- 
nesday night  until  late;  Kirby's  visit  to  him  on  Friday,  and  his 
flight  on  Saturday  when  Kirby  was  arrested,  all  tend  so  strong* 
ly  to  the  establishment  of  his  guilt,  that  we  think  the  jury  were 
fully  warranted  in  the  verdict  they  have  rendered  against  him- 

But  it  is  not  to  be  understood  by  what  the  court  say,  in  the 
case  of  Dains  vs.  The  StatCf  (2  Hum.  Rep.)  that  the  verdict  of 
a  jury  in  a  criminal  case,  weighs  nothing  with  this  court,  and 
that  a  new  trial  will  be  granted,  if  upon  the  evidence  certified 
in  the  biU  of  exceptions  we  are  not  convinced  beyond  a  reason- 
able doubt  of  the  guilt  of  the  party.  On  the  contrary,  the  jury 
are  the  exclusive  judges  of  the  credit  of  the  witnesses,  and  in 
all  cases  much  must  occur  before  the  court  and  jury  properly 
calculated  to  act  upon  their  minds,  which  cannot  be  transferred 
to  paper.  A  verdict,  therefore,  in  all  cases,  must  have  great 
weight  with  this  court. 

All  we  mean  to  say  in  Dains^  case  is,  that  the  rule,  in  the 
strong  language  in  which  it  is  so  frequently  laid  down  in  civil 
cases,  does  not  apply,  as  there  stated,  to  criminal  causes. 

We  find  no  error  in  this  record,  and  the  judgment  must  be 
affirmed. 
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The  State  vs.  Jefferson  Tuenpike  Coicpany  et  ah. 

1.  The  State  is  bound  by  its  agents,  as  a  natural  person  acting  through  agents  is 
bound. 

2.  Where  the  gorernor  .of  the  State  was  authorized  to  subscribe  for  stock  on  behalf  of 
th«  State  in  an  incorporated  companj,  upon  notification  in  writing,  that  the  in* 
dividual  subscribers  had  paid  int^  the  treasury  of  the  company  ten  per  cent,  of  their 
stock:  Held,  that  the  State  was  not  bound  by  the  subscription  on  behalf  of  the 
state,  if  the  money  were  not  paid,  and  the  sobscriptioo  obtained  by  a  false  ceitifi- 
Gate.  No  case  affords  a  clearer  ground  of  relief  than  a  case  in  which  a  contract  is 
obtained  by  misrepresentation  on  one  part,  and  mistake  of  facts  on  the  other. 

3.  If  the  agent  of  the  State,  having  power  to  bind  the  State  by  contract,  combine  with 
third  persons  to  commit  a  fraud  on  the  State,  the  acts  of  such  agent,  so  made  by  com" 
bi nation,  would  not  be  obligatory  on  the  State. 

4.  The  22d  sectioo  of  the  act  of  1837-8,  ch.  107,  is  not  satisfied  by  the  banding  over  to 
the  treasurer  of  t^ie  company  the  ten  per  cent,  required  of  the  individual  stockholders, 
and  the  return  of  it  forthwith  to  them,  upon  their  giving  their  receipts  therefor,  and 
obligating  themselves  to  do  so  mock  work  on  the  road;  and  this  is  so,  though  they 
were  also  directors  and  contractors,  and  though  the  charter  provided,  that  they  should 
have  the  right  to  pay  for  their  stock  in  work.  There  being  no  intentional  fraud, 
however,  and  the  State  directors,  With  a  knowledge  of  the  facts,  havings  ratified  the 
aaoie«  the  State  snbscriptioD  was  valid  and  obligatory. 

5.  The  4th  section  6f  the  act  incorpomting  the  Jefferson  Tnrnpike  Company,  did  not 
authorise  the  letting  out  the  contracts  to  build  said  road,  to  the  lowest  bidder,  payable 
one  half  in  State  bonds,  and  the  other  half  in  stock  of  the  road.  Yet  as  there  was 
no  intentional  fraud  in  the  transaction,  and  as  it  was  subsequently  ratified  by  the  State 
directors,  the  contracts  were  binding. 

This  bill  was  filed  by  the  Attorney  General  of  the  State,  in 
the  chancery  court  at  Murfreesborough.  It  was  tried  on  the 
bill,  answer,  rephcation  and  proof,  at  the  December  term,  1842, 
by  chancellor  Williams,  He  dismissed  the  bill,  and  the  attor- 
ney general,  on  behalf  of  the  State,  appealed. 

The  facts  of  the  case  are  fuUy  stated  in  the  opinion  of  the 
court. 

Attorney  General^  for  the  State. 

Ready y  for  the  defendants. 

Green,  J.  delivered  the  opinion  of  the  court. 

This  bill  is  filed  under  the  act  of  1839-40,   ch.  1,   sec.  4, 
charging  the  private  stockholders  with  having  fraudulentfy  ob- 
tained the  subscription  of  the  State  for  one-half  of  the  stock  of 
39 
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the  road;  and  by  a  fraudulent  misrepresentation,  obtaining  the 
bonds  of  the  State  for  $9,000,  and  to  benefit  themselves,  with 
so  managing,  as  to  obtain,  themselves,  contracts  for  building  the 
entire  road,  at  prices  greatly  above  the  real  value  of  the  work 
to  be  done. 

The  biU  prays  that  the  connection  of  the  State  and  the  defend- 
ants be  dissolved,  and  that  the  $9,000  of  bonds  be  refunded,  or 
that  an  account  be  taken,  and  such  deduction  be  made  from  the 
price  to  be  paid  by  said  contracts,  as  may  comport  with  the 
real  value  of  the  labor  to  be  performed.  The  answers  of  the 
stockholders  deny  the  fraud  charged,  but  show  from  their  jour- 
nals, receipts,  bonds,  and  other  exhibits,  the  following  facts: 

In  pursuance  of  previous  notice,  the  commissioners,  named 
in  the  act  of  incorporation,  opened  books  for  the  subscription 
of  stock  in  the  town  of  Jefferson  on  the  24th  of  March,  1838, 
at  which  time  eight  individuals  subscribed  stock  to  the  amount 
of  $42,000.  These  persona  appointed  committees  to  locate 
and  lay  off  the  road.  On  29th  of  March,  they  elected  a  presi- 
dent and  secretary;  and  a  majority  of  the  commissioners  de- 
clared that  the  capital  stock  of  the  road  should  be  six  thousand 
dollars  per  mile.  On  the  14th  of  April,  in  pursuance  of  notice, 
the  road  was  publicly  let  out  to  the  lowest  bidder,  but  it  was 
made  a  condition  in  the  contract,  that  the  bidder  was  to  be  paid 
in  State  bonds  for  one-half  the  work,  and  for  the  other  half  he 
was  to  take  stock  in  the  road.  Those  who  had  subscribed  the 
stock  became  the  contractors,  at  an  average  price  of  $6,000  per 
mile;  but  they  announced,  that  bids  would  be  received  for  ten 
days  from  any  other  person,  and  that  any  one  bidding  under  the 
price  at  which  the  work  had  been  let,  should  be  entitled  to  the 
contract,  provided  he  would  receive  an  assignment  of  stock  for 
one-half  the  work,  and  agree  to  take  the  bonds  of  the  State  for 
the  other  half.  No  one  was  found  willing  to  take  the  work  at  a 
less  price,  upon  the  terms  proposed. 

On  the  6th  of  May,  the  private  stockholders  elected  directors 
on  their  part,  and  on  the  26th  June,  the  governor  commissioned 
directors  on  the  part  of  the  State.  On  the  21st  July  the  board 
of  directors  thus  organized,  met  and  resolved  unanimously,  that 
the  proceedings  in  relation  to  laying  off  the  route,  and  contract- 
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ing  for  ihe  construction  of  the  road,  be  ratified  and  confirmed. 

On  the  28th  July,  the  stockholders  paid  in  10  per  cent  upon 
the  amount  of  their  stock  subscribed,  and  each  of  them  having 
contracted  to  construct  portions  of  the  road,  the  amount  so  paid 
in,  was  paid  the  same  day  to  such  persons,  and  their  receipts 
executed  to  the  company  for  so  much  money,  to  be  worked  out 
on  the  road. 

The  directors  then  made  a  certificate  to  the  governor,  that 
the  stock  subscribed  by  the  individual  stockholders  was  well 
secured,  and  that  10  per  cent*  upon  the  amount  had  been  paid 
in;  whereupon,  the  governor  as  required  by  the  22d  section  of 
the  general  internal  improvement  law  of  1837-8,  subscribed 
on  behalf  of  the  State  for  one-half  of  the  stock  of  said  road. 

On  the  24th  and  30th  of  November,  the  individual  stock- 
holders paid  in  6  per  cent,  upon  the  amount  of  their  stock:  and 
having  received  the  same  amount  of  money  back  again  the 
same  day,  they  executed  receipts  for  the  sums  so  paid,  to  be 
worked  out  on  the  road.  The  president  and  directors  of  the 
company  having  notified  the  governor  of  the  payment  of  the  ad- 
ditional 5  per  cent,  he  caused  to  be  executed  and  delivered  to 
the  company,  the  bonds  of  the  State  to  the  amount  of  $6000, 
according  to  the  provisions  of  the  23d  section  of  the  internal  im- 
provement law  of  1837.  Afterwards,  on  account  of  work  done 
on  the  road  by  the  contractors,  bonds  of  the  State  were  issued 
to  the  amount  of  $3000,  making  in  all  $9000. 

The  company  was  offered  a  bid  for  six  miles  of  the  road  at 
$4000  per  mQe,  (exclusive  of  bridges  and  the  expense  of  engi- 
neering,) to  be  paid  in  money  every  four  months,  which  bid  was 
not  accepted. 

From  all  the  proof,  it  appears  that  the  construction  of  the  road 
would  have  cost  in  money,  at  prompt  payments,  about  $4000 
per  mile;  and  if  payable  one-half  in  State  bonds,  (then  20  or  25 
per  cent,  discount,)  and  the  other  half  in  money,  about  $6000 
per  mile;  but  if  paid  in  the  stock  of  the  road  for  one-half,  and 
in  State  bonds  for  the  other  half,  the  work  could  not  have  been 
done  for  a  less  price  than  that  agreed  to  be  given,  $6000  per 
mile. 

The  different  contractors  have  among  themselves  an  agree- 
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ment,  that  they  are  to  be  paid  in  proportion  to  the  labor  and  ex- 
pense of  construction — and  each  mile  of  the  road  is  to  be  made 
at  a  price  that  has  been  fixed — ^the  lowest  at  $4618,  and  the 
highest  at  $7360.  By  a  report  of  commissioners  appointed  by 
the  governor,  to  investigate  the  facts  concerning  the  questions 
involved  in  this  controversy,  dated  the  14th  February,  1840, 
work  had  been  done  upon  this  road  to  the  amount  or  value  of 
$45,000. 

This  bill  was  filed  the  31st  of  May,  1841. 

The  question  first  to  be  consided  k,  whether  the  subscription 
for  stock  on  the  part  of  the  State,  and  the  subsequent  issuance 
of  the  bonds  for  $6000  were  procured  by  misrepresentation  on 
the  part  of  the  private  stockholders,  and  a  mistake  of  the  facts 
upon  the  part  of  the  governor*  And  we  have  no  doubt  they 
were.  The  stipulation  in  the  22d  section  of  the  internal  im" 
provement  law  of  1837-8,  that  two-thirds  of  the  directors  of  a 
company  should  make  known  to  the  governor,  that  the  individ- 
ual stockholders  were  solvent  and  able  to  pay,  and  that  they 
had  paid  in  10  percent,  of  their  stock,  was  intended  to  guard 
the  State  against  the  hazard  of  embarking  in  improvident  and 
unprofitable  works  of  improvement.  It  was  known  that  the 
governor,  who  was  to  subscribe,  could  not  always  form  a  correct 
judgment  in  relation  to  the  utility  of  any  given  work;  and  it 
was  thought,  the  public  would  have  a  safe  guaranty  for  the  ex- 
penditure of  its  funds  upon  suitable  objects  only,  if  there  were 
an  assurance  in  advance,  that  private  individuals  were  willing 
to  invest  their  capital  in  them. 

The  deposit  of  10  per  cent,  upon  the  amount  of  stock  in  the 
hands  of  the  company*s  treasurer,  it  was  thought,  would  furnish 
suflEicient  evidence  of  the  propriety  of  the  expenditure,  to  justi- 
fy the  State  in  giving  its  aid  and  assistance,  by  becoming  con- 
nected with  it. 

But  it  is  apparent,  that  all  this  object  was  defeated,  and  these 
precautions  were  frustrated  by  the  course  pursued  in  this  in- 
stance. For  all  substantial  purposes,  the  payment  was  the  same 
as  though  there  had  been  no  payment  at  all.  The  money  hav- 
ing been  paid  and  returned  the  same  day,  the  thing  was  in  sub- 
stance, as  though  nothing  had  been  done.     The  receipts  for  the 
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money  so  returned,  created  no  obligation,  which  was  not  much 
better  secured  by  the  contracts  for  the  construction  of  the  road. 
The  whole  transaction,  therefore,  was  delusive,  and  afibrded 
no  evidence  by  the  howifidt  payment  of  money  as  contemplated 
by  the  legislature,  that  the  work  was  such  an  one  as  the  State 
ought  to  encourage. 

These  &cts  were^not  communicated  to  the  governor,  as  they 
actually  occurred,  but  a  material  part  of  the  transaction  was 
suppressed.  He  was  not  informed,  that  at  the  very  time  he 
was  about  to  subscribe  for  stock  on  behalf  of  the  State,  upon  the 
supposition  that  there  were  upwards  of  four  thousand  dollars  in 
the  treasury  of  the  company,  there  was  in  fact,  not  one  cent. 
He  was  not  informed,  that  although  the  ceremony  of  making 
payment  had  been  gone  through,  yet  the  money  so  paid,  had 
been  handed  to  the  persons  paying  it,  the  same  day,  and  that 
substantially,  the  ten  per  cent,  required  by  law,  as  a  condition 
precedent  to  his  subscription,  had  not  in  fact  been  bona  fide  paid* 
Had  the  governor  known  these  facts  just  as  they  existed,  he 
would  not  have  felt  himself  authorized  by  the  law,  to  subscribe 
for  stock  on  behalf  of  the  State. 

The  same  remarks  may  be  made  in  reference  to  the  payment 
of  the  5  per  cent*  in  order  to  obtain  the  State  bonds.  The  same 
procedure  occurred  in  the  payment  and  return  of  the  money 
upon  this  occasion,  as  when  the  10  per  cent,  had  been  paid; 
and  the  bonds  were  issued,  in  ignorance  of  all  the  facts. 

But  it  is  insisted,  that  by  the  fourth  section  of  the  charter  of 
this  company,  passed  in  1837-8,  the  stockholders  had  the  right 
to  pay  for  their  stock  in  work  upon  the  road;  and,  therefore, 
the  receipts  for  so  much  money,  to  be  worked  out  on  the  road, 
were  equivalent  to  a  payment  of  money;  tlie  contracts  to  build 
the  road,  being  well  secured. 

It  is  true  the  fourth  section  of  the  act  incorporating  this  com- 
pany, does  provide,  that  **the  stockholders  in  said  company, 
shall  have  the  right  of  paying  for  their  stock  in  work  upon  said 
road,  provided  they  will  do  it  as  low  as  any  other  person."  But 
it  does  not  say,  that  the  State  is  to  rely  upon  their  promise  to 
pay  for  the  stock  in  work,  as  an  authority  to  the  governor  to 
subscribe  for  the  State.     They  may  pay  for  their  stock  in  wprk, 
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after  the  company  shall  be  organized  and  the  State's  subscrip- 
tion has  been  obtained,  and  the  first  bonds  are  executed  and 
delivered.  Then  any  stockholder  who  is  a  contractor,  may 
work  out  the  price  of  his  stock,  and  as  his  work  advances,  he 
may  get  a  receipt  for  so  much  paid  in.  In  this  way  the  general 
law,  and  the  fourth  section  of  the  charter  are  consistent,  and 
may  stand  together.  But  certainly  the  legislature  did  not  in- 
tend, in  creating  this  corporation,  to  abandon  all  the  precautions 
of  prudence  provided  by  the  general  law  on  the  subject.  On 
the  contrary,  the  provisions  of  the  general  law,  in  the  21st  sec- 
tion, relates  in  terms,  to  all  incorporations  for  roads,  which  there- 
tofore had  been,  or  might  thereafter  be  enacted* 

It  is,  therefore,  clear,  that  before  the  subscription  on  the  part 
of  the  State  should  have  been  made,  ten  per  cent,  of  the  stock 
subscribed,  should  have  been  paid  in.  And  before  any  bonds 
should  have  been  executed  and  delivered  to  the  company,  the 
additional  sum  of  five  per  cent,  should  have  been  paid.  This 
was  not  done,  bona  Jide^  as  contemplated  by  the  law,  but  the 
governor  in  subscribing,  and  delivering  the  bonds,  acted  under 
the  mistaken  impression,  that  the  law  had  been  complied  with. 
These  being  the  facts,  there  would  be  no  doubt,  bjut  that  (he 
contract  should  be  rescinded,  unless  subsequent  transactions 
have  affected  the  rights  of  the  parties.  For  nothing  affords  a 
clearer  ground  of  equitable  relief,  than  a  case  where  a  contract 
is  obtained  by  misrepresentation  on  the  one  part,  and  mistake 
of  the  facts  upon  the  other. 

But  the  parties  have  gone  on  with  this  work  from  July  1838, 
until  this  bill  was  filed  in  May  1841,  a  period  of  nearly  three 
years,  and  very  large  expenditures  have  been  made,  much  of 
the  work  completed  in  detached  distances,  and  if  now  aban- 
doned, the  whole  expenditure  will  be  lost,  and  all  that  has  been 
done  will  be  useless.  Besides,  the  State  was  represented  in 
this  board  of  directors  by  an  equal  number  of  members  with 
those  who  were  appointed  by  the  individual  stockholders;  and 
these  facts  were  within  their  knowledge,  and  took  place  with 
their  concurrence  and  sanction. 

It  is  certainlj'  true,  that  if  the  agents  of  the  State  united  witli 
others,  in  committing  a  corrupt  fraud  upon   tlieir  principal,  the 
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transaction  would  not  be  binding.  But  although  we  think  the 
whole  facts  were  not  communicated  to  the  governor,  and  have 
no  doubt  he  acted  under  a  mistake,  yet  we  are  not  of  opinion, 
that  the  stockholders  and  directors  of  the  company  intended  to 
defraud  the  State.  They  seem  to  have  supposed,  that  as  the 
fourth  section  of  their  charter  permitted  them  to  pay  for  their 
stock  in  work,  they  might,  for  the  attainment  of  that  end,  dis- 
regard a  compliance  with  the  literal  requirements  of  the  gene- 
ral law;  or,  that  giving  their  receipts  for  money  which  had  ac- 
tually b6en  paid  in,  to  be  worked  out  subsequently  by  them, 
was  the  only  way,  a  compliance  with  the  general  law,  would  at 
the  same  time,  place  them  in  a  situation  to  get  the  benefit  of  the 
fourth  section  of  their  charter.  Supposing  these  to  have  been 
their  views,  (although  we  think  erroneous  ones,)  they  stand  ac- 
quitted of  all  intentional  fraud* 

The  question  then  is,  whether  the  State  is  not  bound  by  its 
agents,  as  a  natural  person  acting  through  agents  is  bound. 
The  truth  is,  a  government  can  only  act  through  its  agents;  and 
all  its  officers,  executive,  legislative,  judicial  and  ministerial, 
are  merely  agents.  To  assume,  therefore,  that  it  is  not  bound 
by  the  acts  of  its  agents,  is  to  deny  its  capacity  to  create  an 
obligation.     But  this  will  be  contended  for  by  no  one. 

The  transactions  in  reference  to  the  payment  of  this  money, 
and  the  notification  of  the  fact  to  the  governor,  were  the  very 
things  for  which  they  were  appointed,  and  which  devolved  upon 
them  as  a  duty.  The  ratification  of  the  contracts,  and  the  cer- 
tificates in  relation  to  the  stock  paid  in,  were  acts  clearly  within 
the  scope  of  their  agency.  We  are,  therefore,  of  opinion,  that 
the  State  is  bound,  by  what  has  been  done.  So  that  a  rescis- 
sion of  the  contract  by  which  its  subscription  was  obtained, 
cannot  now  be  decreed. 

2.  The  alternative  prayer  of  the  bill  is,  for  an  account,  and 
for  a  decree  reducing  the  contracts  for  the  construction  of  the 
road,  to  such  prices  as  would  have  been  ofiered,  had  no  impro- 
per restriction,  as  to  the  manner  of  payment,  been  imposed. 
We  are  of  opinion,  that  the  requirement,  that  any  person  malt- 
ing a  bid  for  a  contract  to  build  the  road,  should  receive  pay- 
ment in  equal  proportions,  in  State  bonds,  and  in  stock  of  the 
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company,  was  improper,  at  least  so  far  as  regards  the  part  to  be 
paid  in  stock. 

The  law  requires,  that  if  a  stockholder  wish  to  pay  for  his 
stock  in  work  on  the  road,  he  must  perform  that  work  as  low  as 
any  other  person.  The  meaning  is,  that  he  must  do  it  as  low  as 
another  person,  not  a  stockholder,  will  do  it,  if  paid  in  money. 
In  order,  therefore,  that  the  contracts  should  have  been  made, 
so  as  to  carry  out  this  requirement,  they  should  have  been  of- 
fered indiscriminately  to  all,  the  work  to  be  paid  for  in  State 
bonds  and  money,  in  equal  proportions.  When  competition  had 
been  thus  produced,  and  the  lowest  bid  ascertained,  then  the 
directors  might  have  given  the  stockholders  the  preference  of 
taking  the  contracts  at  such  lowest  bid.  It  is  no  answer  to  this 
view  of  the  case,  to  say,  that  the  credit  of  the  bonds  had  fidlen 
greatly,  and  that  had  the  stockholders  paid  in  money  one-half 
the  price  of  the  work,  they  would  have  been  compelled  to  pay 
a  sum  greatly  beyond  the  value  of  the  State's  bonds.  That 
was  a  matter  known  to  them  when  they  became  subscribers 
for  stock.  It  was  a  voluntary  engagement  on  their  part,  with 
a  knowledge  of  the  law;  and  if  for  any  reason,  they  chose  to 
become  stockholders,  they  should  have  complied  with  the  law, 
according  to  its  plain  import.  Had  they  done  so,  there  is  very 
little  doubt,  but  that  the  contracts  would  have  been  reduced  to 
$5000  per  mile.  In  that  case,  they  would  have  paid  for  their 
stock  in  work  as  low  as  any  other  person  would  have  done  it. 

The  manner  in  which  the  contracts  were  taken,  therefore, 
would  have  been  a  good  ground  for  setting  them  aside  altogether, 
had  the  complainant  come  in  time.  And  even  kuajo^  would  author* 
ize  a  decree,  reducing  the  amount  to  be  received  from  the  State 
to  its  share  of  a  reasonable  compensation,  were  it  not  for  the 
ratification  of  these  contracts  by  the  board  of  directors,  after  the 
members  on  the  part  of  the  State  had  been  appointed,  and  had 
taken  their  seats. 

But  believing  as  we  do,  that  no  fraud  was  intended,  by  this 
mode  of  letting  the  contracts,  we  think  the  State  is  bound  by 
the  ratification  and  confirmation  thereof  by  its  agents. 

The  bonds  of  the  State,  were  worth  only  76  or  80  doUars  in 
the  hundred;  and  it  seems  to  have  been  thought  fair,  that  as 


DECEMBER  TERM,  1842.  313 

[BariT  *'•  Fattenon.] 

the  State  paid  in  bonds  of  less  value  than  money,  the  stock* 
holders  were  justified  in  paying  for  their  share  of  the  work,  in 
stock,  also  of  less  value  than  money. 

In  this,  they  were  mistaken.  They  had  agreed  to  contribute 
money  to  the  amount  the  State  might  give  its  bonds,  dollar  for 
dollar,  and  they  had  no  right,  by  a  resort  to  this  mode  of  pay- 
ment, to  lessen  the  extent  of  their  own  obligations,  because  the 
bonds  became  less  valuable  than  they  had  supposed  they  would 
be. 

But  as  we  believe  they  entertained  these  views,  however  er- 
roneous, and  as  great  fairness  in  inviting  competition  for  bids, 
upon  the  terms  they  proposed,  is  shown  to  have  existed,  we 
think  there  is  no  intentional  fraud  in  this  part  of  the  case;  being 
ratified  by  the  agents  of  the  State,  the  contracts  were  confirmed 
by  the  complainant  with  a  knowledge  of  the  facts,  and,  there- 
fore, no  account  can  be  ordered.  The  decree  must,  therefore, 
be  affinned. 


BaBRY   vs.   Pi^TTBBS0N. 


In  summary  proceedings  every  iact  necessary  to  give  jurisdiction  roust  be  set  out  in  the 
Judgment;  and,  thereforet  where  a  judgment  was  rendered  against  Warner,  as  contta- 
ble,  for  faiJure  to  pay  over  money  by  him  collected ;  and  also  against  Barry,  without 
stating  that  Barry  was  the  security  of  the  constable:  It  was  held,  that  the  jurisdic- 
tion did  not  appear  as  to  Barry. 

This  csise  was  brought  up,  from  the  circuit  court  of  Sumner 
county,  by  writ  of  error. 

J.  C.  Cruild^  for  the  plaintifi*  in  error. 
See  McCarroU  vs   Weeks,  2  Ten.  Rep.  215,  Hamilton  vs. 
Bunm,  3  Yerg.  335,  Porter  vs.  Webb  6f  Co.  4  Yerg.  161. 

J.  J.  Whke^  for  the  defendant  in  error. 

I  admit  it  is  a  rule,  that  the  record  must  recite  all  the  material 

facts  necessary  to  give  the  court  jurisdiction.     Is  not  that  done 

here?    The  judgment  recites,  that  it  is  "the  amount  collected 

for  plaintiff  below  by  Reuben  T.  Warner,  a  constable,  on  cer- 
40 
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tain  notes,  (specifying  them,)  and  which  he  had  failed  to  pay 
over." 

This  motion  is  made  under  the  act  of  1817,  ch.  64,  sec.  2, 
(N.  &  C.  182:)  all  that  this  section  renders  it  necessary  to  show, 
is  that  he  is  a  constable;  that  the  debts  are  within  the  jurisdic- 
tion of  a  justice  of  the  peace,  and  that  the  constable  received 
the  moneys  which  he  failed  to  pay  over,  and  that  he  had  no- 
tice of  the  motion;  all  which  appears  here. 

The  decision  in  4th  Yerg.  161,  8th  Undj  101,  9th  ibidy  92, 
and  other  decisions  in  regard  to  executions  in  the  hands  of  a 
sheriff,  issuing  from  courts  of  record,  and  founded  upon  other 
statutes,  have  nothing  to  do  with  this  question.  To  apply  such 
a  rule  to  the  little  debts  in  the  hands  of  constables,  scattered  all 
over  the  country,  would  be  wholly  impracticable.  Besides  it 
will  be  seen  from  looking  at  this  statute  of  1817,  that  nothing  of 
this  kind  is  contemplated  or  required  by  the  law. 

It  is  said  the  record  ought  to  show  that  the  delinquency  hap 
pened  while  the  plaintiff  in  error  was  security;  the  answer  is, 
it  is  only  necessary  to  show  the  delinquency  happened  while 
Warner  was  constable.  7th  Yerg.  366.  The  presumption  would 
be  that  he  was  security;  and  this  objection  comes  too  late  here 
when  it  appears  he  defended  himself  by  counsel  in  the  court 
below,  and  no  such  defence  was  made  there.  Besides,  if  he 
was  not  in  point  of  fact  the  security  at  the  time,  and  had  no  op- 
portunity of  defence,  the  remedy  would  be  not  by  writ  of  error 
to  this  court,  but  a  supersedeas  in  the  court  below  and  a  writ  of 
error  coram  nobisf  and  that  error  of  fact  assigned  and  investi- 
gated in  the  court  below.     See  9th  Yerg.  91. 

Green,  J.  delivered  the  opinion  of  the  court 

In  this  case  judgment  was  rendered  in  the  court  below,  on 
motion,  against  lleuben  T.  Warner,  a  constable,  for  $214  22, 
collected  by  him  as  constable,  and  also  against  Thomas  Bany 
and  Jacob  L.  Warner,  for  the  same  amount;  but  why  it  was 
rendered  against  the  two  latter  persons,  the  record  no  where  in- 
dicates. It  is  no  where  in  the  record  of  the  judgment  said  that 
they  were  securities  of  the  constable,  a  fact  which  must  be 
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Stated  to  have  appeared  to  the  court,  in  order  to  render  them 
liable  as  such.  The  court  could  have  no  jurisdiction  over  them 
unless  that  fact  existed,  and  it  is  a  rule,  in  these  summary  pro- 
ceedings, that  every  fact,  necessary  to  give  jurisdiction,  must  be 
set  out  in  the  judgment,  as  existing. 

The  judgment  must  be  reversed,  and  the  plaintiff  in  error, 
Barry,  (who  alone  has  prosecuted  this  writ  of  error,)  may  go 
hence. 


N0TSL—3et  Jone9  rs.  Read^  1  Hum.  335. 


Carroll  vs.  the  State. 

1.  Where  iacoiupetent  jurors  were  put  to  a  prisoner  by  the  decisioa  of  the  court,  and 
thej  were  challenged  by  him:  Held,  that  this  was  no  ground  of  reversal,  the  de- 
fendant having  procured  a  jury  without  having  exhausted  his  number  of  peremptory 
challenges. 

2.  Where  an  individual  was  slaiu«  and  the  proof  of  the  agent  and  the  attendant  hdU 
rested  on  circumstantial  testimony,  the  fact  that  the  accused  was  of  mild  and  pacific 
temper  and  habits  was  admissible  to  aid  the  jury  in  ascertaining  the  probable  grade 
of  the  offence. 

3.  Where  a  witness  examined  in  chief  and  dischai^d,  came  hack  before  the  State  had 
concluded  its  testimony,  and  brought  into  court  fire>arms,  stating  that  they  were  th^ 
arms  the  prisoner  had  when  he  arrested  him  in  Arkansas,  and  stating  that  he  had  for- 
got to  mention  the  fact  when  first  examined :  Held,  that  the  propriety  or  SmpiDpriety 
of  permitting  the  statement  to  go  to  the  jury  at  that  time,  was  a  matter  belonging  to 
the  discretion  of  the  circuit  judg^  and  will  not  be  revised  by  the  supreme  court. 

4.  Where  a  person  enters  upon  land  in  order,  to  take  advantage  of  a  forfeiture  or  the  like, 
or  changes  his  residence  or  is  upon  a  journey*  or  leaves  home,  or  returns  thither,  or 
remains  abroad,  or  secretes  himself,  or  does  any  other  act  material  to  be  understood,  his 
declarations  made  at  the  time  of  the  transaction  and  expressive  of  its  character  *  motive 
or  object,  are  regarded  as  verbal  nets  indicating  a  present  purpose  ard  intention i 
and  therefore  admissible  in  proof,  like  any  other  other  material  facts.  Thedeclara- 
tion  most,  however,  have  been  contemporaneous  vrith  the  principal  lact. 

6.  Where  an  individual  was  slain,  and  proof  of  (he  agent  and  the  attendant  facts  rested  on 
circumstantial  testimony:  Held,  that  declarations  of  the  deceased,  made  on  the  day 
before  his  death,  as  to  the  object  and  purpose  of  the  contemplated  trip  which  h§  dU 
UJU,  was  admissible  on  two  gprounds*  lit,  because  it  was  legally  contemporaneoos 
with  the  main  factf  the  trip;  and  2d,  because  it  was  explanatory  of  a  conversation 
had  in  the  presence  of  the  prisoner. 

This  case  W€is  argued  by  Mr.  Guilds  for  the  plaintiff  in  er- 
roi,  and  by  the  Auomey  Qeneraly  on  behalf  of  the  State. 
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Rbbsb,  J.  delivered  the  opinion  of  the  court. 

The  prisoner  was  indicted  for  murder  in  the  first  degree,  in 
the  circuit  court  of  Sumner  county,  waa  found  guilty,  and  sen- 
tence of  death  pronounced  against  him.  He  has  appealed  in 
error  to  this  court.  The  errors  assigned  in  argument  and  in- 
sisted on  here  are: 

1st.  That  in  the  progress  of  empanneling  the  jurors  for  his 
trial,  he  challenged,  for  cause,  certain  persons  summoned  for 
the  purpose  of  being  jurors,  that  his  challenges  were  disallowed, 
and  he  had  to  challenge  them  peremptorily. 

2d.  That  the  state  was  permitted  to  prove  the  mild  and  pa- 
cific temper  and  habits  of  the  deceased,  for  whose  murder  he 
stood  indicted. 

3d.  That  a  witness  who  had  arrested  the  prisoner  in  AAan- 
sas,  and  who  had  been  examined  in  chief  and  had  been  dis- 
charged, brought  into  court  in  the  progress  of  the  trial,  a  pistol, 
knife,  &c.,  which,  in  the  presence  of  the  jury,  he  handed  to  the 
court,  saying  that  they  were  the  property  of  the  prisoner,  taken 
from  his  person  when  arrested. 

4th.  That  certain  conversations  of  the  deceased,  the  night 
before  he  left  home,  touching  the  object  of  his  next  day's  trip, 
were  permitted  to  be  proved  as  a  fact,  explaining  the  motives 
and  purposes  of  his  journey,  or  as  connected  with  and  parcel  of 
the  transaction. 

Upon  the  first  question,  the  bill  of  exceptions  informs  us  that 
on  the  trial  of  the  qualifications  and  competency  of  those  fur- 
nished as  jurors  before  the  court,  four  of  those  called  said  that 
upon  report,  they  had  formed  and  expressed  an  opinion  as  to 
the  guilt  or  innocence  of  the  prisoner,  and,  that  so  far  as  they 
knew,  they  had  heard  none  of  the  witnesses  speak  of  the  case. 
The  report  they  had  heard  related  to  Isaac  Lindsey's  death, 
and  contained  the  circumstances  of  his  death,  but  whether  all 
the  circumstances  of  his  death  or  not,  they  did  not  know,  and 
a  fifth  said  he  had  heard  the  same  circumstances  of  the  case, 
to  wit,  the  finding  of  the  body  of  the  man  that  was  killed,  in 
the  river,  and  that  the  prisoner  was  in  some  way  connected 
with  that  circumstance.    That  he  had  not  heard  any  body  speak 
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of  it  who  knew  the  circumstances  of  the  case,  so  far  as  he 
knew;  that  he  had  heard  it  from  report  only.  These-  persons 
were  put  to  the  prisoner  by  the  court,  and  he  peremptorily  chal- 
lenged them* 

It  has  been  contended  here,  that  they  were  incompetent  by 
operation  of  the  rule  laid  down  by  this  court,  in  the  case  of 
McGowan  against  the  State,  9  Yerg.,  and  reviewed  and  affirmed 
at  this  term  in  the  case  of  Payne  vs.  St€Ue.  The  court  in  the 
case  of  McGawan  vs.  State^  sought  to  distinguish  between  im- 
pressions or  opinions  founded  upon  rumor  merely,  however 
circiunstantial  in  its  narrative  and  detail,  and  those  opinions  of 
greater  dignity  and  weight  founded  upon  information  derived 
from  persons  who  professed  to  know,  and  who  detailed  the  cir- 
cumstances of  the  case,  and  whose  statements  were  relied  on 
and  believed,  although  not  eye-witnesses  of  the  transactions,  or 
witnesses  in  the  case.  We  are  certain  the  fifth  person  above 
spoken  of  does  not  come  within  this  rule,  and  we  believe  none 
of  them  do;  but  this  is  the  less  material  because  the  prisoner 
on  the  trial  did  not  exhaust  his  peremptory  challenges — ^he  chal- 
lenged but  thirty-one  jurors;  and  in  the  same  case  of  McGow- 
an  against  the  State,  it  was  ruled  that  under  such  circumstan- 
ces the  act  of  the  court  in  putting  an  incompetent  juror  to  the 
prisoner  would  nqt  constitute  a  ground  for  reversal. 

2d.  It  is  insisted  that  the  court  erred  in  permitting  testimony 
to  be  given,  that  the  deceased  was  of  mild  and  pacific  temper 
and  habits.     There  is  nothing  in  this  objection. 

The  case  depended  upon  circumstantial  proof,  and  it  was 
proper  to  sufier  this  fact  to  be  proved  as  a  circumstance  tend- 
ing to  aid  the  jury  in  ascertaining  the  probable  grade  of  the  of- 
fence. It  would  also  haVe  been  competent  for  the  prisoner  to 
have  made  proof,  if  he  could,  of  a  contrary  character,  inde- 
pendently of  the  fact  that  the  State  made  the  proof  in  ques- 
tion. 

As  to  the  third  objection,  taken  to  the  proceeding  in  the  trial, 
that  a  witness  examined  in  chief  and  discharged,  afterwards 
brought  the  articles  mentioned  into  court  and  stated  them  to  be  the 
property  of  the  prisoner,  taken  from  his  person  in  the  State  of  Ar- 
kansas— ^this  was  of  no  importance  in  the  case,  unless  it  could 
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have  been  deemed  so,  to  shew  that  the  prisoner  had  arms  about 
him  when  arrested.  It  seems  to  have  been  intended  as  a  mere 
surrender  to  the  court  of  the  prisoner's  property,-  and  if  it  were 
otherwise,  witness  stated  that  the  fact  had  escaped  his  recollec- 
tion. The  State  had  not  concluded  its  testimony,  and  in  any 
view  which  can  be  taken  of  it,  it  belongs  to  that  class  of  transac- 
tions having  reference  to  the  conduct  and  order  of  business  in 
court,  necessarily  confided  to  the  judgment  and  discretion  of  the 
judge,  and  of  difficult  control  and  supervision  by  this  court. 

4.  The  fourth  objection  relates  to  the  testimony  given  by  a 
witness  of  the  name  of  Warren,  bjs  to  the  conversations  of  the 
deceased  the  night  before  he  left  home,  touching  the  motives 
and  objects  of  his  next  day's  trip.  To  show  the  stattis  of  the 
case,  and  the  connection  of  testimony  with  the  general  transac- 
tion, we  will  set  forth  some  of  the  testimony  which  preceded  it 
and  some  which  followed  it.  W.  R.  Sanders  proved  that  from 
two  to  six  weeks  before  the  14th  December,  the  day  of  the 
death,  he  passed  by  the  house  of  the  deceased  and  saw  prison- 
er there.  He  returned  the  same  evening  and  staid  all  night; 
prisoner  was  still  there  and  staid  all  night;  deceased,  when 
lighting  witness  to  bed,  had  some  conversation  with  him  as  to 
prisoner  and  his  business.  In  the  morning  the  deceased  and 
prisoner  were  in  the  passage  between  the  ends  of  the  house;  de- 
ceased called  witness  to  them,  and  in  allusioii^  to  the  last  night's 
conversation  said:  '*I  was  mistaken  as  to  the  place  where  the 
silver  ore  which  Mr.  Carroll  proposes  to  seUist^oncealed;  it  is 
in  the  river  bottom  near  Nashville,  and  not  in  the  bottom  in  this 
neighborhood."  Prisoner  said,  "Parson,  if  j^u  let  me,  I'U  be 
off;"  deceased  replied  "well,  well,"  and  added  that  he  had  told 
witness  of  the  ore  and  the  proposed  trade  because  he  had 
known  him  from  childhood,  and  wished  to  make  him  a  partner 
in  the  purchase,  as  he  himself  could  not  raise  the  means  to  pay 
for  it.  The  defendant  said  he  would  take  $300  or  $400  for  the 
ore,  and  would  be  satisfied  with  $100  or  $150  in  hand,  for  which 
sum  he  had  immediate  use,  but  could  wait  for  the  balance  tiU 
next  fall,  when  he  expected  to  leave.  Deceased  said  he  had 
$100  which  he  could  pay  down,  and  if  witness  would  join  him 
he  could  raise  the  rest.     When  witness  left,  prisoner  went  with 
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him  to  his  ferry,  and  as  they  went,  he  asked  defendant  many 
questions  about  the  ore,  and  learned  from  him  that  he  had  found 
it  on  public  land  in  Missouri,  near  to,  or  adjoining  a  tract  of 
his  own,  and  he  had  disclosed  the  place  where  it  had  been 
found  but  to  one  friend,  who  would  secure  the  place  for  him; 
that  he  had  ninety-three  pounds  of  it  in  the  river  bottom  near 
Nashville,  that  he  had  sold  one  pound  of  the  ore  for  $14.  Isaac 
Warner  proved  that  lie  was  the  brother-in-law  of  deceased,  and 
lived  and  cropped  with  him  in  the  year  1840;  prisoner  frequent- 
ly came  there  during  that  year,  and  was  familiar  with  deceased; 
that  9n  Wednesday  or  Thursday  before  the  14th  December, 
prisoner  was  at  deceased's  house  and  staid  all  night,  on  which 
occasion  he  heard  him  and  deceased  talk  together  about  the  sil- 
ver ore  which  the  prisoner  said  was  concealed  in  the  river  bot- 
tom below  Mrs.  Sims',  and  they  talked  about  the  proposed  sale 
of  it  to  the  deceased.  The  prisoner  told  deceased  he  wished 
him  to  come  over  in  a  few  days  and  go  to  Nashville,  and  put  a 
finish  to  the  business,  which  deceased  promised  he  would  do. 

Alexander  Jackson  proved  that  his  wife  is  the  daughter  of 
Mrs.  Sims,  and  the  niece  of  the  piisoner,  that  the  prisoner 
staid  all  night  at  Mrs.  Sims'  on  the  night  of  the  13th,  that  on 
the  morning  of  the  14th,  before  breakfast,  deceased  came  there; 
at  breakfast  he  and  the  prisoner  made  preparation  to  leave  to- 
gether, deceased  saying  that  he  and  ''Green,"  meaning  the  pris- 
oner, were  going  on  a  ''speculating  spree"  and  might  be  at 
Nashville  before  they  returned,  that  they  started  together,  de- 
ceased riding  and  prisoner  walking  on  foot,  and  carrying  his 
gun.  We  now  come  to  the  point  in  question.  Warner,  the 
second  witness  called,  having  testified  as  above  stated,  was 
asked  by  the  prosecuting  counsel  to  state  in  the  first  place  what 
deceased  said  on  the  morning  of  the  14th  December,  1840,  re- 
lating to  the  trip  or  absence  from  home  about  to  ensue,  and 
witness  stated  that  deceased  made  his  preparations  very  early 
to  leave  home,  but  would  not  communicate  to  him  and  his 
wife  very  distinctly  his  object,  but  borrowed  witness's  saddle 
rigging,  and  said,  on  witness  asking  him,  that  he  should  be  back 
on  Tuesday,  and  if  not  till  Wednesday,  he  hoped  he  would 
* -break  no  squares  with  him,"  alluding  to  his  partnership  cropping, 
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and  his  absence  at  the  time  of  gathering  the  crop;  that  after  very 
early  breakfast,  half  an  hour  or  so  by  sun,  he  left,  saying  that 
he  was  ^'goingto  make  a  finish  of  the  trade  one  way  or  the  oth- 
er;" that  witness  saw  him  no  more  till  his  body  was  found* 

The  counsel  for  the  State  then  offered  to  prove  by  witness 
the  conversation  of  the  deceased  the  evening  before  on  the  sub- 
ject of  his  proposed  trip  and  absence;  the  prisoner  objected  to 
the  legal  competency  of  the  testimony,  and  the  court  overruled 
the  objection  and  permitted  witness  to  state  any  conversation  on 
the  subject  of  the  trip  and  the  object  of  the  trip  which  took 
place  on  that  evening,  and  the  witness  proceeded  and  stated 
that  deceased  said  the  prisoner  had  told  him  he  had  discovered 
a  silver  ore  mine  in  the  State  of  Missouri,  on  Congress  land  9 
that  he  had  brought  a  quantity  of  it  and  deposited  it  in  the  river 
bottom  between  that  and  Nashville,  and  that  defendant  had  pro- 
posed to  trade  it  to  him,  and  that  he  was  going  to  make  the 
trade,  and  the  next  day  he  was  going  to  see  the  defendant  and 
examine  the  ore;  the  witness  replied  that  he  did  not  believe  the 
prisoner  had  any  ore,  and  stated  his  reasons  at  length  for  the  be- 
lief, in  reply  to  which  the  deceased  remarked  that  "he  believed 
the  prisoner  to  be  as  clever  a  man  as  any  that  spoke  hard  of 
him."  The  question  now  is,  was  this  testimony  competent; 
and  we  think  it  was  competent.  On  two  distinct  grounds  we 
think  this  maintainable, 

1st.  Because  the  testimony  shows  that  a  few  evenings  before, 
the  prisoner  told  the  deceased  that  he  must  come  over  and 
close  the  trade,  and  when  they  were  at  Sims's,  deceased  said 
in  the  act  of  starting,  and  in  the  presence  of  prisoner,  that 
they  were  going  on  a  ^'speculating  spree"  and  might  go  as  far 
as  Nashville;  the  same  morning,  at  home,  he  told  Warner,  in. 
allusion  to  the  conversation  of  the  preceding  evening,  that  he 
was  going  to  "finish  the  trade"  one  way  or  another. 

It  was  competent  to  show  by  the  conversation  of  the  preced- 
ing evening  what  was  meant  by  the  terms  "speculating  spree"  and 
"finish  the  trade,"  and  what  was  the  object  of  his  trip,  and  that 
he  really  believed  and  confided  in,  and  was  about  to  act  upon, 
the  long  depending  and  mysterious  story  of  the  silver  ore. 

2d.  But  independently  of  the  ground  above  set  forth,  that 
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the  testimony  in  question  was  property  heard  as  explanatory  of 
the  meaning  of  testimony,  the  competency  of  which  is  unques- 
tioned, we  are  of  opinion  that  the  conversation  of  the  evening 
of  the  13th  December,  1840,  was  properly  admitted  as  a  fact 
in  the  cause  and  a  part  of  the  transaction.  It  is  well  proved 
tliat  there  was  a  negotiation  depending  between  tlie  prisoner-and 
the  deceased,  relating  to  the  pretended  silver  oxe^  and  that  pris- 
oner expected  the  deceased  sho^y  to  go  and  consummate  it. 
And  on  the  evening  before  he  started  on  this  fatal  trip,  he  spoke 
to  one  of  his  family  of  his  purpose  to  go  on  the  next  morning 
to  put  an  end  to  the  negotiation,  and  of  his  confident  belief  in 
the  existence  of  the  silver  ore.  Why  should  not  this  be  proved 
as  a  fact?  In  the  investigation  of  human  affairs,  whether  con- 
nected with  contract  or  crime,  we  are  constrained  to  infer  the 
motive  from  the  act,  and  acts  in  progress  are  often  not  separable 
from  reasons  and  motives  avowed.  Without  &itt  in  vain  would 
we  seek  to  elicit  the  very  truth  of  the  matter.  The  deceased 
left  home,  and  in  the  act  of  leaving  vaguely  avowed  his  pur- 
pose and  object,  and  the  propriety  of  proving  this  is  90t  called  in 
question;  but  he  was  vague  and  indefinite  because  he  had  fully 
explained  his  object  the  evening  before.  Shall  what  he  said  in 
the  morning  be  a  fadt  in  the  cause,  and  his  fuller  explanations  of 
the  evening  before  be  regarded  as  not  a  fact  in  thecausef  Or  if 
he  had  said  nothing  in  the  morning,  shall  the  object  and  pur- 
pose of  bis  trip,  although  avowed  on  the  eve  of  his  departure, 
remain  unexplained  because  not  deemed  a  concomitant  fact.^ 
The  rules  and  principles  of  evidence  are  founded  in  a  peculiar 
degree,  upon  practical  good  sense,  and  spring  out  of  an  en- 
lightened view  of  the  nature  of  man  and  the  character  of  the  so- 
cial organization,  and  we  think  they  will  not  be  found  to  conflict 
with  the  opinion  here  expressed.  On  the  trial  of  Lord  George 
Gordon  for  treason,  the  cry  of  the  mob  who  accompanied  the 
prisoner  on  his  enterprize,  was  received  in  evidence  as  forming 
part  of  the  resgestaj  and  showing  the  character  of  the  princi- 
pal fact.  In  such  a  case  as  that,  the  reason  and  nature  of  the 
thing,  obviously  required,  that  the  cry  of  the  mob,  to  be  given 
in  evidence,  must  have  been  strictly  and  literally  cotempora- 

neous  with  the  principal  fact.    Professor  Gfteenleaf  in  a  work 
41 
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of  admirable  accuracy  and  precision  cites  that  case,  and  adds: 
<<so,  also,  when  a  person  enters  into  land  in  order  to  take  advan- 
tage of  a  forfeiture,  to  foreclose  a  mortgage,  to  defeat  a  disseisin 
or  the  like,  or  changes  his  actual  residence,  or  is  upon  a  journey, 
or  leaves  his  home  or  returns  thither,  or  remains  abroad,  or  se- 
cretes himself,  or,  in  fine,  does  any  other  act,  material  to  be  un- 
derstood, his  declaration  made  at  the  time  of  the  transaction 
and  expressive  of  its  character,  motive  or  object,  are  regarded 
as  verbal  acts  indicating  a  present  purpose  and  intention,  and 
are,  therefore,  admitted  in  proof  like  any  other  material  facts." 
If  a  man  say  to  his  family,  I  shall  leave  home  to-morrow 
morning,  and  state  his  purpose,  shall  we  count  upon  the  clock, 
and  say  the  act  of  leaving  home  and  the  declaration  of  the  pur- 
pose are  not  concomitant,  and  therefore  separate  the  act  and  de- 
claration of  purpose,  prove  the  one  and  exclude  the  other?    I  do 
not  so  understand  the  author,  and  I  am  sure  such  is  not  the 
sense  and  rea^n  of  the  thing.     The  author,  in  the  same  section 
and  speaking  on  the  same  subject,  remarks  that  ''the  affairs  of 
men  consist  of  a  complication  of  circumstances,  so  intimately 
interwoven  as  to  be  hardly  separable  from  each  other.     Each 
owes  its  birth  to  some  preceding  circumstance,  and  in  its  turn  be- 
comes the  prolific  parent  of  others,  and  each  during  its  exis- 
tence has  its  inseparable  attributes  and  its  kindred  facts,  mate- 
rially affecting  its  character  and  essential  to  be  known  in  order 
to  a  right  understanding  of  its  nature;"  and   he  adds,   ''these 
surrounding  circum8tances>  termed  the  rev  ge^to,  may  always 
be  shown  lo  the  jury  along  with  the  principal  fact,  and  their  ad- 
missibility is  determined  by  the  judge  according  to  the  degree 
of  their  relation  to  that  fact,  and  in  the  exercise  of  his  sound 
discretion,  it  being  extremely  difficult,  if  not  impossible,  to 
bring  this  class  of  cases  within  the  limits  of  a  more  particular 
description." — See  Greenleaf  *s  Law  of  Evidence,  sec.  168. 
Upon  this  point  of  the  case  we  have  been  referred  by  prisoner's 
counsel,  to  the  case  of  Kirby  vs.  the  State^  9  Yerg.  385,  as  con- 
trolling this  case.    In  that  case  a  witness  testified  "that  he  saw 
Elrod,  the  deceased,  die  day  before  he  was  said  to  have  been 
killed,  and  while  on  bis  way  to  the  Pine  mountain;  that  he  asked 
Elrod  to  go  with  him;  he  said  he  could  not,  that  he  had  promised 
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to  go  to  Kirby's  house  that  night;  that  he  was  to  go  with  defend- 
ant next  day,  and  defendant  was  to  show  him  asalt-petre  cave." 
The  court  held  this  testimony  inadmissible,  not  because  the  de- 
claration of  deceased,  that  he  was  going  to  the  Pine  mountain 
the  next  day  to  hunt  a  salt-petre  cave,  was  not  a  declaration 
which  could  have  been  proved  as  part  of  the  transaction,  for 
the  court  expressly  say  the  contrary;  but  because  of  the  state-^ 
ment  that  Kirby  was  to  accompany  him  and^how  him  the  salt- 
petre cave,  with  respect  to  whom  and  deceased  as  touching 
the  salt-petre  cave,  there  was  no  other  proof.  This  case  then, 
so  &x  (vata  weakening,  in  fact  strengthens  the  ground  upon 
which  we  have  placed  this  question. 

We  have  not  thought  it  necessary  to  discuss  the  general  evi- 
dence in  the  case,  for^it  is  not  contended  that  it  does  fully  sup- 
port the  verdict.  So  neither  have  we  gone  into  the  charge  of 
the  court,  for  in  reference  to  the  facts  proved,  we  are  of  opinion 
that  it  is  correct.  Upon  the  whole  matter,  therefore,  we  must 
affirm  the  judgment  in  the  case* 


Tv&LBY  vs.  The  State. 

Tkc  indictment  charged  the  defendant  with  haTina^  stolen  a  hone ;  it  was  proved  that 
he  had  stolen  a  gelding:  Held,  that  this  was  a  variance  which  was  not  cni^  by  proof, 
that  in  the  common  nndarstanding  of  (he  conunnnitf,  the  term  horse  includes  geld- 
ing, the  statute  having  made  the  distinction. 

FenabUf  for  the  plaintiff  in  error. 
Attorney  General^  for  the  State. 

Reese,  J.  delivered  the  opinion  of  the  court. 

The  prisoner  was  indicted,  for  stealing  a  horse,  under  the 
23d  section  of  the  criminal  code. 

Upon  the  trial  the  proof  established  that  the  animal  stolen 
was  a  gelding.  Proof  was  admitted  and  heard  by  the  jury,  to 
show  that  in  the  common  understanding  of  the  community  the 
term  horse,  includes  gelding. 
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The  prisoner  was  convicted.  He  moved  ibr  a  new  trial, 
which  was  refused,  and  he  thereupon  prosecuted  his  appeal  in 
error  to  this  court. 

If  the  statute  upon  which  this  indictment  is  founded,  bad  used 
the  term  horse  in  its  generic  sense,  and  without  more,  the  de- 
scription of  horse  called  gelding,  would  of  course  have  been 
comprised  therein;  and  it  would  have  been  suflScient,  it  is  be- 
lieved, to  have  described  in  an  indictment  the  animal  stolen  by 
the  generic  term  used  in  the  statute.  But  the  statute  itself  in 
creating  the  offence,  uses  the  words,  "horse,  mare  or  gelding, 
filly,  foal,  mule  or  ass,"  meaning  obviously  to  use  the  word 
hortCy  in  the  sense  of  stallion,  and  to  distinguish  it  from  the 
other  species,  of  mare  or  gelding. 

The  statute,  therefore,  having  affixed  its  own  sense  to  the 
term,  that  sense  must  be  adhered  to  in  an  indictment  founded 
upon  it,  and  cannot  be  changed  or  explained  by  the  character 
of  testimony  set  forth  in  this  record.  It  seems  to  us,  that  this 
is  clear  upon  principle;  it  is  moreover  so  settled  upon  authority. 
For  on  an  indictment  upon  the  15th  George  2d,  ch.  34,  which 
mentions  both  c(yws  and  heifers^  it  was  held,  that  a  beast  two 
years  and  a  half  old,  which  had  never  had  a  calf,  was  wrongly 
described  as  a  cow.  2  East,  P.  C.  616.  And  again:  It  is  said, 
that  where  the  statute  only  mentions  the  grown  animal,  the 
young  is  included,  and  it  is  no  variance  to  describe  the  young 
animal  as  if  it  had  been  the  grown  animal.  Thus  upon  an  in- 
dictment upon  the  2d  and  Sd,  Ed.  6,  which  mentions  the  words 
"horses,  geldings  and  Inares,"  it  was  held  that  foals  and  fillies 
were  incUided  in  these  words,  and  that  evidence  of  stealing  a 
mare  filly  supported  an  indictment  for  stealing  a  mare.  Russ. 
&  Ry.  494.  But  where  the  statute  specified  lambsy  as  well  as 
sheep,  and  the  indictment  was  for  stealing  sheep,  proof  that 
they  were  lambs,  was  held  to  be  a  vaiiance.  1  Moody  C.  C. 
160.  Upon  the  same  principle  it  was  held,  that  an  indictment 
under  7th  and  8th  George  4,  ch.  29,  sec.  25,  for  stealing  a  she^t 
is  not  supported  by  proof  of  stealing  an  ewe,  because  the  statute 
specifies  both  eive  and  sheep.  1  Moody  C.  C.  247.  See  Ros- 
coe's  C.  E.  77.  These  cases  obviously  rest  upon  the  ground, 
that  where  a  statute  specifically  describes  the  property  when 


DECEMBER  TERM,  1842.  325 

[Owen  «#.  Owen.] 

creating  ihe  offeace,  the  allegations  of  the  indictment  must  be 
alike  specific,  and  if  it  be  not,  will  not  be  maintained  by  proof, 
which  would  have  been  fiuffici^tly  descriptive,  if  the  statute 
had  been  more  general  in  its  terms.  For  instance,  in  three  of  the 
above  cases,  If  the  statutes  upon  which  the  bills  of  indictment 
were  founded,  had  not  specifically  mentioned  heifer,  ewe  and 
lamh^  indictments  alledging  in  one  instance  the  stealing  of  a 
cow,  and  in  the  other  two  instances,'  the  stealing  of  a  sheep, 
would  have  been  well  enough  sustained  by  the  proof  of  a  heifer y 
ewe  and  lamb,  but  because  it  was  otherwise,  there  was  held  in 
each  case  to  be  a  variance. 

For  these  reasons  we  are  constrained  to  hold  in  the  case  be- 
fore us,  that  there  was  a  variance  between  the  description  of 
the  animal  mentioned  in  the  indictment,  and  that  shown  in  the 
testimony. 

The  judgment  must,  therefore,  be  reversed,  and  a  new  trial 
be  granted  in  the  case. 


Owen  vs.  Owen. 

Thearlof  1809,  rli.  69,  sec.  3,  authorizing  jadg'iuent  by  motion  in  favor  of  asuretr 
■gainst  his  co-sur«tyt  does  not  embrace  by  its  terms  **oote,  bill ,  bond  or  oblifation  for 
:    the  jMyment  of  money  or  the  delivery  of  specific  articles,"  bills  of  exchange. 

Meigs,  for  the  plaintiff  in  error. 

JE.  H.  Eming,  for  the  defendant  in  error. 

TuRLEY,  J.  delivered  the  opinion  of  the  court. 

This  writ  of  error  is  brought  to  reverse  a  judgment  rendered 
in  the  circuit  court  of  Williamson,  on  motion,  in  favor  of  James 
C.  Owen  against  Peter  Owen.  The  judgment  shows,  that 
Herbert  Owen,  James  C.  Owen  and  Peter  Owen  drew  a  joint 
bill  of  exchange  on  Messrs.  Yeatman  &  Co.,  Commission  Mer- 
chants, New  Orleans,  in  favor  of  J.  &  R.  Yeatman,  at  Nashville; 
that  suit  was  brought  thereon  in  favor  of  the  President,  Direct- 
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ors  &  Co.  of  the  Uaion  Bank  of  Tennessee,  against  Herbert 
Owen  and  James  C.  Owen,  and  judgment  rendered  in  the  cir- 
cuit court  of  Williamson,  on  the  16th  day  of  November,  1841, 
against  them  for  the  sum  of  $1990  13  debt,  and  $9  72  cost, 
which  has  been  paid  by  the  said  James  C.  Owen.  That  a  jury 
was  empannelled,  who  found  and  so  returned  the  fact,  that  Jas* 
C.  Owen  and  Peter  Owen,  drew  said  bill  of  exchange  as  secu- 
rities of  Herbert  Owen.  Upon  which  the  circuit  court  gave  the 
judgment  on  motion  against  Peter  Owen  in  favor  of  James  C« 
Owen,  for  one-half  of  the  judgment  paid  as  above  by  James  C. 
Owen- 

This  motion  is  made  under  the  3d  section  of  the  act  of  1809, 
ch-  69,  which  provides,  that  in  all  cases,  "where  there  are  two 
or  more  securities  in  any  note,  bill,  bond  or  obligation  for  the 
payment  of  money  or  for  the  delivery  of  specific  articles,  and 
judgment  has  been  rendered  only  against  a  part  of  the  securities, 
or  the  money  has  been  paid  by  one  or  more,  or  eacli  has  not 
paid  his  rateable  part  of  said  judgment,  it  shall  and  may  be 
lawful  for  each  security  or  securities,  on  motion,  to  have  judg- 
ment and  execution  over  against  his  co-surety  or  sureties,  for 
their  respective  shares  and  portions." 

Now,  the  question  is,  does  this  statute  cover  the  case  of  a  joint 
bill  of  exchange,  and  warrant  a  judgment  in  favor  of  one  drawer 
against  a  co-drawer,  upon  the  principle  that  they  were  surety 
drawers.  And  we  think  it  does  not.  The  words  are,  "in  any 
note,  bill,  bond  or  obligation."  These  words  all  have  legal 
meanings,  and  in  the  construction  of  a  statute  using  them,  such 
meaning  must  be  given.  Note,  means  a  promissory  note  for  the 
absolute  payment  of  money,  not  under  seal.  Bill,  a  note  for 
the  same  thing,  under  seal.  Bonds  and  obligations,  contracts 
under  seal  with  collateral  conditions  for  the  delivery  of  speci- 
fic articles.  Bills  of  exchange  are  not  then  embraced  within 
the  provisions  of  the  statute,  and  no  judgment  on  motion  caa 
be  rendered  under  it  upon  thMn. 

That  this  construction  is  right,  will,  we  think,  appear  from  a 
reference  to  some  other  statutes,  where  the  same  words  aie 
used.  The  act  of  1786.  chap.  4,  makes  all  bills,  bonds  or  notes 
for  money,  as  well  those  with  seal  as  those  without  seal,  nego- 
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tiable.  By  the  word  bills  as  used  in  the  statute,  they  could  not 
have  meant  bills  of  exchange,  for  they  had  long  been  negotia- 
ble by  the  custom  of  merchants,  and  required  no  statute  to  make 
them  negotiable,  but  not  so  with  bills  single,  which  were  now 
for  the  first  time  made  negotiable. 

The  act  of  1762,  ch.  9,  makes  promissory  notes  negotiable, 
as  bills  of  exchange  are  by  the  custom  of  merchants,  which 
shows  that  it  was  known  that  a  statute  was  not  necessary  tx> 
make  bills  of  exchange  negotiable;  which  tends  to  show,  that 
by  the  use  of  the  word  bills  in  the  act  of  1786,  bills  of  exchange 
were  not  meant,  and  so  we  think  of  the  act  of  1S09.  Judg- 
ment reversed. 


Lytle  vs.  Smith. 

Smith  deposited  with  Lytle,  a  justice  of  the  peace,  who  rendered  judgement  against  bini, 
money  to  be  paid  over  whert  an  execution  should  be  demanded.  The  consta- 
ble charg^ed  with  the  collection  of  the  claim  against  Smith,  aatborixed  Mason  to  ap- 
ply to  Lytle  and  get  out  executions  in  all  cases  he  had  the  control  oft  and  place  them 
in  the  hands  of  the  plaintiffs.  Mason  did  apply  aud  Lytle  did  not  pay  over  the  mo- 
ney to  Mason  and  in  the  meantime  the  money  depreciated:  Held,  that  Lytle  was 
not  authorized  to  pay  it  to  Ma^on;  he  could  have  paid  it  to  no  one  except  the  oiii- 
rer,  the  plaintiff  in  the  execution,  or  his  authorised  agent. 

Smith  sued  Lytle  before  ajustice  of  the  peace  in  the  county 
of  White,  for  alledged  neglect  in  not  having  paid  over  money 
deposited  in  his  handa  for  payment  to  the  plaintiff  who  had  re- 
covered a  judgnoent  against  3mith  before  Lytle.  In  the  mean- 
time the  bank  notes  became  valueless.  Smith  paid  the  execu- 
tion, and  refusing  to  receive  the  depreciated  notes  from  Lytle, 
sued  him  for  the  value  thereof. 

The  justice  rendered  a  judgment  in  favor  of  the  defendant. 
Lytle.  Smith  appealed  to  the  circuit  court.  A  judgment  was 
there  rendered,  judge  Cacruthers  presiding,  in  favor  of  the 
plaintiff  for  $14.     The  defendant  appealed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

James  Campbell,  for  Lytle,  plaintiff  in  errorr 
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Meigs,  for  Smith,  defendant  in  error. 

Green,  J.  delivered  the  opinion  of  the  court. 

From  the  facts  stated  in  the  bill  of  exceptions  in  this  case, 
it  appears  that  Carrick  had  sued  Smith  before  Lytle,  who  was 
a  justice  of  the  peace,  and  obtained  a  judgment  for  $13,  and 
that  Smith  offered  to  pay  the  amount  into  Lytle's  hand.  LytJe 
told  him  he  could  not  receive  the  money  as  a  justice,  but  that 
if  Smith  deposited  the  money  with  him  he  would  pay  it  for  him 
whenever  an  execution  should  be  called  for.  The  money  was 
then  left  by  Smith  with  Lytle,  in  small  bills,  some  of  which 
were  Kincannon  i)otes.  Haze  Arnold,  a  constable,  wa5  the  of- 
ficer who  had  the  collection  of  the  debt  for  Carrick,  to  whom  he 
had  given  his  receipt  for  the  debt  on  Smith.  Arnold  was  elect- 
ed door-keeper  to  the  legislature,  and  appointed  Joshua  Mason 
his  agent,  to  go  to  all  the  magistrates'  offices  and  get  all  the  ex- 
ecutions issued  and  hand  them  to  the  proper  owners-  Soon 
after  his  appointment  as  agent.  Mason  applied  to  Lytle  to  issue 
all  the  executions  in  relation  to  which  Arnold  was  the  officer. 
Lytle  told  him  that  many  of  the  judgments  had  been  rendered 
by  his  predecessor,  and  had  been  paid,  and  he  thought  it  would 
be  better  to  wait  until  Arnold  came  home,  but  if  he  wanted  any 
particular  execution  to  apply  and  he  would  issue  it-  Mason  did 
not  apply  any  more.  When  Arnold  came  home,  he  applied  for 
an  execution  in  the  case  of  Carrick  vs.  Smith,  when  Lytle  in- 
formed him  the  money  was  there — stepped  to  the  desk  and 
took  a  paper  with  the  money  rolled  up,  and  said  that  was  the 
money  he  had  received  from  Smith  and  part  of  it  was  Kincan- 
non money.  Arnold  refused  to  receive  the  money  and  demand- 
ed an  execution,  which  Lytle  declined  to  issue,  and  said  his 
time  was  almost  out,  and  another  justice  could  issue  it. 

Kincannon  money  was  current  at  the  time  Mason  applied  for 
the  executions,  but  was  not  good  when  Arnold  applied  and  the 
money  was  tendered  to  him  by  Lytle. 

Smith  paid  to  another  officer  the  amount  of  Carrick's  execu- 
tion, and  refused  to  receive  his  money  back  when  it  was  ten- 
dered by  Lytle,  because  some  of  it  was  Kincannon   money. 
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The  court  charged  the  jury,  "That  if  Lytle  received  the  money 
of  Smith  to  pay  over  in  satisfaction  of  Carrick's  judgment 
whenever  execution  was  applied  for,  and  failed  to  pay  it  accord- 
ingly, whereby  Smith  had  to  pay  it  again,  Smith  was  entitled 
to  recover  of  him;  that  he  should  have  paid  it  when  Mason  ap- 
plied for  the  executions  as  agent  of  Hays  Arnold,  the  constable 
charged  with  the  collection  of  the  debt.  Although  the  consta- 
ble could  not  appoint  a  deputy,  yet  by  his  receipt  to  Carrick,  he 
charged  himself  with  the  obligation  to  take  out  execution;  for 
the  purpose  of  collecting  the  debt,  he  may  appoint  an  agent  to 
take  out  the  execution,  either  to  deliver  to  another  officer,  or  the 
plaintiff  in  the  judgment-  The  taking  out  execution  is  not  an 
official  act;  any  authorized  agent  may  do  it.  Failing  then  to 
pay  it,  when  Kincannon  money  was  good,  (if  such  were  the 
fact,)  he  kept  it  afterwards  at  his  own  peril  and  at  the  hazard 
of  being  liable  to  Smith,  if  by  reason  of  that  failure  he  has  the 
judgment  to  pay  again."  The  jury  found  a  verdict  for  the 
plaintiff  for  $14,  upon  which  judgment  was  rendered.  The 
defendant  appealed  in  error  to  this  court. 

Upon  the  facts  set  forth  in  this  bill  of  exceptions,  we  think  the 
circuit  judge  erred  in  the  charge  to  the  jury. 

He  told  the  jury  that  Lytle  should  have  paid  Smith's  money 
to  Mason  when  he  applied  for  the  executions.  We  do  not  con- 
cur in  this  opinion.  Although  it  is  true  that  Arnold,  having 
bound  himself  to  take  out  the  executions,  might  constitute  an 
agent  to  do  it  for  him,  yet  he  could  not  constitute  an  agent  to 
receive  the  monies  due  on  these  executions,  so  as  to  make  his 
agent's  act  his  official  act,  and,  therefore,  binding  on  his  sure- 
ties. Lytle  ought  not,  therefore,  to  have  paid  Smith's  money 
to  Mason,  even  had  Arnold  expressly  authorized  him  to  receive 
it — ^because  Mason  was  no  officer  having  power  to  collect  it, 
nor  had  he  power  by  his  act  of  receiving  the  money,  to  render 
the  officer  for  whom  he  acted  liable  in  his  official  capacity;  for 
if  he  could,  then  would  he  have  been  Arnold's  deputy  consta- 
ble— a  proposition  the  judge  very  properly  rejects.  But  Ar- 
nold's authority  to  Mason,  in  terms,  expressly  limits  his  agency 
to  the  taking  out  and  delivering  to  the  owners  thereof,  such  ex- 
ecutions, as  he  had  been  charged  with  the  collection  of.  Had 
42 
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Lytle  paid  the  money  to  Mason,  he  would  have  paid  it  in  his 
own  wrong,  so  far  as  Arnold  alone  was  concerned,  for  not  hav- 
ing constituted  him  an  agent  to  receive  money,  he  would  not 
have  been  bound  for  it,  had  Mason  embezzled  it. 

But  independently  of  these  two  propositions,  either  of  which 
would  be  sufficient  to  exonerate  Lytle  for  not  paying  it  to  Mason, 
we  think  he  is  not  liable,  because  Mason  did  not  call  for  the  ex- 
ecution of  Carrick  against  Smith.  He  applied  in  general  terms 
for  all  the  executions  of  which  Arnold  had  control.  Lytle  told 
him  that  many  of  the  judgments  had  been  rendered  by  his  pre- 
decessor in  office  and  had  been  paid,  and  advised  him  to  wait 
until  Arnold  returned  home — ^but  told  him,  if  he  wanted  any 
particular  execution  to  apply,  and  he  would  issue  it.  Mason 
never  did  apply,  and  the  case  never  did  arise  in  reference  to 
him,  contemplated  in  Ly  tie's  agreement  with  Smith,  when  he 
took  the  money.  Let  the  judgment  be  reversed  and  the  cause 
remanded. 


Campbell  vs.  Fini^let. 

SmiUi,  iodebtMl  to  Fiodley,  lold  (o  Campbell  hit  con,  and  in  part  considtration  tlieraof, 
Campbell  agreed  to  pay  Smith's  debt  to  Findley:  Held ^ that  this  agreement  not  hav- 
ing been  reduced  to  writing,  was  void,  and  gave  Findley  no  right  of  action  againit 
Campbell. 

Findley  sued  Campbell  before  a  justice  of  the  peace  in  the 
county  of  Fentress,  for  the  sum  of  $16.  The  justice  rendered 
judgment  in  favor  of  the  plaintiff.     The  defendant  appealed. 

It  was  again  tried  at  the  June  term,  1849,  by  judge  Caruth- 
ers  and  a  jury  of  Fentress  county,  and  the  judgment  of  the  jus- 
tice of  the  peace  affirmed.    The  defendant  appealed. 

A.  CuUomt  for  the  plaintiff  in  error. 

No  counsel  appeared  for  the  defendant  in  error.. 
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TuRLB  Y,  J.  delivered  the  opinion  of  the  court. 

John  Smith  executed  his  note  to  Hiram  Findley,  the  defend- 
ant in  error,  for  the  sum  of  fifteen  dollars^  due  on  the  1st  day 
of  October,  1841,  dischargeable  in  com  delivered  at  the  farm 
of  Joel  Hinds,  at  the  market  price.  Smith  being  about  to  leave 
the  country,  sold  his  crop  to  Wm.  Campbell,  the  plaintiff  in 
error,  for  about  one  hundred  dollars;  Campbell  agreed  with  him, 
as  apart  consideration  of  the  contract,  to  pay  the  note  of  fif- 
teen dollars  to  Findley.  At  the  time  of  the  contract,  the  note 
was  pledged  to  Benjamin  F.  Cummings;  before  it  was  redeem- 
ed Smith  had  left  the  country,  and  upon  its  being  presented  to 
Campbell  for  payment,  it  was  refused,  he  aUedging  that  he  had 
settled  with  Smith  before  his  departure. 

Upon  the  trial  below,  the  court  charged  the  jury,  "that  if 
Campbell  had  agreed  with  Smith  to  pay  the  Findley  debt,  but 
afterwards,  before  any  arrangement  with  Findley  about  it,  had 
changed  the  contract,  and  paid  Smith,  he  would  not  be  liable 
to  Findley,  but  if  for  the  goods  he  got  of  Smith  he  was  to  pay 
Findley,  and  the  contract  stood  unaltered,  he  still  retaining  the 
property,  and  never  having  paid  the  debt,  he  would  be  liable  to 
Findley  in  this  action." 

The  question  presented  for  the  consideration  of  the  court  is, 
whether  this  charge  is  legally  correct.  Conceding  to  the  de- 
fendant in  error  (Findley)  the  right  to  sue  upon  the  contract 
made  between  Campbell  and  Smith,  to  which  he  was  not  privy 
and  assenting,  a  question  about  which  Mr.  Chitty  in  his  Treatise 
on  Contracts,  page  45,  observes  "there  seems  to  be  great  diffi- 
culty," yet  the  question  arises,  has  this  contract  been  entered 
into  with  such  formalities  as  the  law  requires,  so  as  to  warrant 
an  action  at  the  suit  of  Findley.  And  we  think  it  has  not. 
This  is  a  contract  to  pay  a  debt  due  from  Smith  to  Findley,  and 
is  directly  within  the  provisions  of  our  Statute  of  Frauds  and 
Perjuries,  which  provides  that  "no  action  shall  be  brought  upon  ^ 
any  special  promise  to  answer  for  the  debt,  default  or  miscar- 
riage of  another,  unless  the  promise  or  agreement,  or  some  note 
or  memorandum  thereof  shall  be  in  writing,  and  signed  by  the 
party  to  be  charged   therewith,  or  some  other  person  by  him 
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legally  authorized."  Now  if  no  debt  had  been  due  from  Smidi , 
to  Findley,  and  Smith  had  made  with  Campbell  an  original  con- 
tract of  the  kind  specified,  a  question  could  not  have  arisen  upon 
the  Statute  of  Frauds  and  Perjuries,  and  the  only  one  would 
have  been  a^  to  Findley's  right  to  sue  thereon  in  his  own  name; 
but  there  being  a  debt  due,  the  promise  of  Campbell  is  collat- 
eral, and  this  whether  it  be  made  to  Smith  for  Findley's  benefit,  \ 
or  to  Findley  himself;  if  it  were  otherwise  the  statute  of  frauds 
would  be  a  blank  letter,  and  had  as  well  be  expunged  from  the 
statute  book;  the  means  of  evading  it  being  thus  so  obvious 
and  easy.  In  the  case  of  Arnold  vs.  Lyman,  19th  Mass.  400, 
it  was  holden,  "that  if  A.  a  debtor  of  B.  convey  property  to 
C,  who  in  consideration  thereof,  engages  in  writing  to  pay  the 
debt  to  B.,  C.  was  liable  to  B.  for  the  amount  in  an  action  of  as- 
sumpsit." The  case  would  have  been  entirely  different  in  prin- 
ciple, if  Smith  had  given  the  money  to  Campbell  to  pay  Findley 
or  delivered  to  him  the  corn  for  the  same  purpose;  in  that  case 
Campbell  would  have  been  Findley's  agent,  and  would  have 
held  the  money  as  his  bailee,  and  would  have  been  responsible 
to  him  as  such,  and  it  is  obvious  that  it  was  from  taking  this 
view  of  the  case,  or  from  the  supposition  that  the  payment  of 
the  consideration  by  Smith  bound  Campbell  to  the  performanceof 
the  contract,  that  the  circuit  judge  fpU  into  the  error  in  his  charge. 
A  promise  to  pay  the  debt  of  another,  must,  both  in  England 
and  this  country,  be  supported  by  a  good  consideration  to  make 
it  obligatory;  the  only  difference  in  the  two,  being  that  in  Eng- 
land, from  the  use  of  the  word  "agreement"  in  the  Statute  of 
29th  Charles  2d,  the  consideration  must  be  specified  in  writ- 
ing as  well  as  the  promise,  wliile  here  the  use  of  the  words  "pro- 
mise or  agreement,"  in  our  act  of  1801,  only  makes  it  necessa- 
ry that  the  promise  should  be  in  writing.  Such  being  the  con- 
struction upon  the  different  meaning  of  the  words  j^romise  and 
agreement,  the  word  promise  being  considered  to  mean  an  en- 
gagement, without  regard  to  an  expressed  consideration  or  cor- 
responding duty  of  the  other  party,  while  the  word  agreement 
has  been  held  to  import  a  reciprocity  of  obligation.  We  are  of 
opinion,  therefore,  that  the  judgment  in  this  case  is  erroneous 
and  must  be  reversed,  and  the  case  remanded  for  anew  trial. 
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The  affidavit  of  a  juror  that  he  misunderstood  the  charge  of  the  ^dgc,  cajiiiut  be  re- 
ceived and  heard  on  a  motion  for  a  new  trial. 

Norris  was  indicted  in  the  circuit  court  of  Dickson  county, 
for  stealing  fifteen  dollars,  the  property  of  Samuel  Adams. 
He  pleaded  not  guilty,  and  the  case  was  submitted  to  a  jury 
at  the  February  term,  1842,  Martin,  judge,  presiding.  The 
jury  found  the  defendant  guilty  and  fixed  his  term  of  confine- 
ment in  the  penitentiary  at  three  years. 

A  motion  for  a  new  trial  was  made,  and  the  affidavits  of  five 
of  the  jurymen  were  oflered  in  support  of  the  motion.  These 
affidavits  stated  that  affiants  misunderstood  the  cheu'ge  of  the 
judge,  and  inconsequence  of  such  misunderstanding  found  the 
defendant  guilty,  which  they  would  not  otherwise  have  done. 
The  motion  was  overruled  and  judgment  rendered  on  the  ver- 
dict. The  defendant  filed  his  bill  of  exceptions  but  did  not  ap- 
/  peal. 

At  the  December  term  of  the  Supreme  court,  the  defendant 
filed  a  copy  of  the  record  and  assigned  errors. 

Garland,  for  the  plaintifi*  in  error. 

T.  D.  Mosely,  for  the  State. 

The  misunderstanding  of  the  charge  of  the  court  by  the  jury, 
is  urged  as  a  sufficient  ground  for  a  new  trial,  and  the  affida- 
vits of  the  jurors  is  brought  forward  to  prove  the  fact. 

What  verdict  will  be  certain  and  conclusive,  if  a  corrupt  or 
fickle  minded  juror,  after  he  has  assented  to  it — after  he 
has  intermixed  with  society  and  conversed  with  the  friends  of 
the  accused,  be  permitted  to  suggest  by  affidavit  his  misunder- 
standing of  the  charge  of  the  court,  and  thereby  upset  it  at  his 
pleasure.  Establish  the  doctrine  that  such  affidavits  may\)e 
made  the  foundation  of  motions  for  new  trials,  and  you  at  once 
throw  around  the  vicious  and  lawless,  a  shield  which  will 
screen  them  from  merited  punishment,  and  which  would  con- 
sequently prove  dangerous  to  the  interest  and  peace  of  society. 
Again,  the  administering  of  an  oath,  by  the  constituted  authori- 
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ties,  is  in  the  eye  of  the  law,  no  idle  ceremony-  It  often  imposes 
a  restraint  upon  the  otherwise  unrestrained  lips  of  a  dishonest 
witness  and  the  fear  of  punishment  for  perjury  in  many  cases  no 
doubt,  has  a  tendency  to  rein  them  to  the  path  of  truth.  Such 
a  restraint  however,  could  not  exist  in  a  case  of  this  kind,  inas- 
much as  it  would  be  impossible  to  ascertain  the  truth  of  the 
statement  in  the  affidavit.  As  to  the  understanding  or  misunder- 
standing of  a  juror,  it  is  that  which  is  altogether  invisible,  being 
the  operations  of  his  own  mind, — the  investigation  of  which  is 
beyond  the  reach  of  human  tribunals.  Should  a  j  uror,  therefore 
swear  falsely  in  relation  to  his  understanding,  by  what  test,  by 
what  rule  would  you  ascertain  the  perjuryf  no  conviction  could 
possibly  be  had.  The  State  in  such  a  case  would  be  deprived 
of  the  usual  and  necessary  means  and  guards,  to  secure  a  due 
administration  of  justice. 

In  the  case  of  Boobie  vs.  Tlie  Stale,  4  Yerg.  Ill,  the  affida- 
vit of  two  jurors  was  presented  as  a  foundation  for  a  new  trial. 
But  in  that  case,  the  object  was  simply  to  show  by  affidavit, 
that  the  jury  had  heard  and  acted  upon  statements  which  they 
supposed  to  be  testimony,  which  were  not  given  in  on  trial.  In 
a  later  case,  (9  Yerg.  410,)  an  affidavit  was  presented,  made 
by  a  juror,  showing  that  he  had  acted  upon  testimony,  which 
he  was  told  to  disregard  as  being  illegal.  In  this  case,  the 
court  said,  it  was  a  dangerous  principle  to  make  the  affidavits 
of  jurors  the  foundation  of  motions  for  new  trials,  and  ought  not 
to  be  extended  one  step  beyond  what  it  had  already  been  car- 
ried, referring  directly  to  the  case  of  Boobie  vs.  The  State. 

When  the  affidavits  of  jurors  have  for  their  object  the  rever- 
sal of  their  verdicts,  they  should  be  rejected.  1.  Because  they 
would  tend  to  defeat  their  own  solemn  acts  under  oath.  2. 
Because  their  admission  would  open  a  door  to  tamper  with 
jurymen  after  they  had  given  their  verdict.  3.  Because  they 
would  be  the  means  in  the  hands  of  a  dissatisfied  juror  to  de- 
stroy a  verdict  at  any  time  after  he  had  assented  to  it — they 
would  upset  all  the  verdicts  rendered  in  the  country.  See 
Graham  on  new  trials,  and  authorities  there  referred  to.  Affi- 
davits of  jurors  are  not  to  be  received  to  impeach  a  verdict.  4 
John  Rep.  487. 
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Affidavits  of  jurors  cannot  be  received  to  show  a  mistake  in 
making  up  their  verdict.  6  Cow.  Rep.  106,  6  Cow.  Rep.  63. 
Affidavits  of  jurors  cannot  be  received  to  show  their  impres- 
sions as  to  the  effect  of  their  finding,  or  that  they  intended 
something  different  from  what  they  found  by  their  verdict.  1 
Wend.  Rep.  297.  The  affidavits  of  jurors  cannot  be  admitted 
to  be  read  to  show  what  passed  during  the  investigation  of  the 
case  in  the  jury  room.  It  would,  said  the  court,  be  of  dan- 
gerous tendency  to  admit  jurors  by  affidavits  to  detail  their 
deliberations — to  testify  to  subjects  not  perfectly  comprehended 
at  the  time,  or  but  imperfecdy  recollected,  2  Tyler  11;  Gill 
&  Johnson  473. 

Attomay  General,  for  the  State. 

Green,  J.  delivered  the  opinion  of  the  court. 

In  this  case  the  evidence  of  one  Adams,  the  prosecutor,  was 
attacked  by  the  defendant  and  several  witnesses  testified  that 
he  was  unworthy  of  credit.  The  court  among  other  things 
charged  the  jury  "that  as  to  the  testimony  of  the  witness  Ad- 
ams, the  law  was,  that  when  the  veracity  of  a  witness  was  as- 
sailed by  calling  his  neighbors,  and  those  acquainted  with  his 
general  character,  if  some  of  the  witnesses  would  believe  him, 
and  some  others  would  not,  his  credibility  was  left  to  their  dis- 
cretion. If  none  of  them  supported  his  credibility,  and  there 
were  no  facts  and  circumstances  in  evidence  supporting  his 
testimony,  they  should  disregard  his  testimony  altogether;  but 
if  he  was  sustained  by  other  witnesses  in  any  material  facts 
deposed  to,  then  they  were  authorized  to  believe  him  in  all  that 
he  had  stated,  if  they  thought  proper  to  do  so  from  the  whole  of 
the  evidence  in  the  cause." 

The  defendant  was  found  guilty,  and  a  new  trial  was  moved 
'for  upon  the  affidavit  of  five  of  the  jurors  who  tried  the  case, 
who  state  in  substance,  "that  they  understood  the  court  to 
charge,  that  if  Adams'  testimony  was  corroborated  by  that  of 
any  other  witness  in  the  cause,  in  any  part,  they  were  bound  to 
believe  every  portion  of  his  testimony,"  and  that  had  they  not 
so   understood  the  charge  of  the  court,  they  would  not  have 
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believed  Adams,  except  in  that  part  of  his  testimony  which  was 
corroborated  by  anoUier  witness,  nor  should  they  have  agreed 
to  a  verdict  of  guilty.  The  court  refused  a  new  trial,  and  the 
defendant  appealed  to  this  court.  The  question  now  is,  wheth- 
er these  affidavits  are  sufficient  to  entitle  the  defendant  to  a  new 
trial  in  this  cause. 

The  question  whether  the  affidavits  of  jurors  axe  receivable 
at  all,  or  not,  in  order  to  set  aside  their  verdict,  has  for  a  great 
number  of  years  been  so  doubtful  as  to  have  produced  various 
and  conflicting  decisions.  On  the  one  hand,  the  preservation  of 
the  purity  of  the  trial  by  jury,  demands  that  a  verdict  which 
has  been  obtained  by  improper  means,  shall  not  be  permitted 
to  stand — and  from  the  nature  of  the  case,  secluded  as  juries 
are  during  their  deliberations,  information  of  misconduct  among 
them  can  rarely  be  obtained,  except  from  those  of  their  own 
body,  and  therefore  the  reception  of  their  affidavits  seems  to 
be  necessary  in  order  to  disclose  facts  affecting  tlieir  demeanor, 
while  making  up  their  verdict.  While  on  the  other  hand,  the 
reception  of  their  affidavits,  to  invalidate  their  own  verdict,  ex- 
poses jurors  to  be  tampered  with,  and  by  means  of  the  various 
arts  and  influences  that  would  be  brought  to  bear  upon  them, 
affidavits  may  be  obtained  upon  which  to  found  applications 
for  setting  aside  the  verdict  in  almost  every  case,  involving 
great  interests.  Acting  upon  this  last  view,  the  weight  of  au- 
thority in  England  is  against  the  reception  of  such  affidavits  in 
any  case,  as  being  against  pubHc  policy.  Such  also  is  the  view 
of  the  subject  taken  by  some  of  the  most  enlightened  courts  of 
several  of  our  sister  States,  v  The  first  time  the  subject  came 
up  for  decision  in  this  State  was  in  1821,  in  the  case  of  Craw- 
ford vs.  The  State^  (2  Yerg.  Rep.  60,)  when  affidavits  of  jurors 
were  received,  and  upon  the  facts  they  disclosed  a  new  trial 
was  awarded. 

In  1833  Booh/s  case  (4  Yerg.  Sep.  Ill,)  was  decided  upon  • 
the  authority  of  CrauforcTs  case,  and  a  new  trial  was  granted 
upon  facts  disclosed  in  the  affidavits  of  jurors.  In  the  ca-se  of 
Hudson  vs.  The  State^  (9  Yerg.  Rep.  408,)  the  affidavits  of  jurors 
were  received,  but  a  new  trial  was  refused  upon  the  ground 
that  the  facts  disclosed  did  not  vitiate  the  verdict — so  in  the 
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case  of  Bennet  vs.  Baker y  (1  Hump.  Rep.  396,)  this  court  re- 
cognize the  propriety  of  receiving  affidavits  of  jurors  upon  a 
motion  for  a  new  trial,  and  in  tlie  case  of  ElUdge  vs.  Todd^ 
(1  Hump.  Rep.  43,)  the  verdict  of  the  jury  was  set  aside,  and 
a  new  trial  granted  upon  facts  disclosed  in  the  affidavits  of 
jurors. 

It  may  therefore  be  considered  the  setded  law  of  this  court  that 
upon  a  motion  for  a  new  trial,  it  is  competent  to  introduce  the 
affidavits  of  jurors  to  prove  facts  which  will  vitiate  their  verdict. 
But  in  IhidtoTCs  case  (9  Yerg.  Rep.  408,)  this  court  said  "it  is  a 
dangerous  principle  and  we  are  not  disposed  to  extend  it  one 
step  beyond  what  it  has  already  been  carried."  Adhering  as 
we  do  to  this  view  of  the  subject,  it  becomes  necessary  to  in- 
quire, how  far  the  principle  has  been  carried?  In  Crawford^s 
case  the  jury  found  a  verdict  that  the  defendant  was  guilty  of 
murder  as  charged,  and  recommended  "him  to  the  mercy  of 
the  chief  magistrate  of  the  State  of  Tennessee  in  considera- 
tion of  his  former  good  character."  One  juror  deposed,  that 
he  had  doubts  of  the  guilt  of  the  defendant,  and  refused  to  rend- 
er a  verdict  of  guilty — ^that  the  jury  were  anxious  to  be  dis- 
charged from  the  case  and  proposed  to  render  a  verdict  of  guilty, 
and  accompany  it  with  a  recommendation  of  mercy  to  the  (3ov- 
emor,  which  he  was  induced  to  believe  was  effectual  for  the  dis- 
charge of  the  prisoner,  and  that  when  the  recommendation  of 
mercy  was  added  to  the  verdict,  he  agreed  to  return  it,  believing 
his  object  would  be  accomplished — ^two  other  jurors  corrobora- 
ted this  statement.  The  court  granted  a  new  trial  in  the  case 
on  the  ground  that  the  fellow  jurors  were  guilty  of  misbehaviour, 
in  the  representations  they  made  about  the  pardon,  and  that 
the  doubting  juror  was  induced  to  find  the  verdict,  not  be- 
cause, from  the  law  and  evidence,  he  believed  the  prisoner 
guilQr»  but  because  he  believed  he  would  be  pardoned. 

In  Booby*s  case,  two  jurors  made  oath  that  A.  Lackman,  one 

of  the  jurors,  stated  that  he  had  put  up  a  stake  on  the  result  of 

the  trial— and  they  also  deposed  that  a  juror  had  stated,  after 

their  retirement,  to  bis  fellow  jurors,  that  the  defendant  had 

stolen  a  hog  in  the  county,  and  that  this  statement  had  great 

influence  in  producing  the  verdict  of  guilty  against  the  defend- 
43 
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ant.  The  court  granted  a  new  trial,  because  facts  were  com- 
municated to  the  jury  not  sworn  to  by  the  witness,  and  with- 
out giving  the  accused  an  op^rtunity  of  meeting  such  witness 
face  to  face. 

In  the  case  ofElledge  vs.  Todd^  a  jury  made  oath,  *'that  the  ju- 
ry were  divided  and  could  not  agree,  and  that  they  agreed  that 
each  member  of  the  jury  should  set  down  a  sum,  that  they  should 
then  add  the  several  sums  together,  and  divide  the  aggregate 
amount  by  the  number  of  the  jury,  and  the  sum  so  ascertained 
should  be  their  verdict' '  A  new  trial  was  granted  on  the  ground, 
that  the  mode  of  ascertaining  the  verdict,  was  not  by  the  delib- 
eration and  judgment  of  the  jury — ^but  by  agambling  process  by 
which  aresultnot  in  conformity  with  the  opinion  of  any  juror  was 
produced.  These  are  all  the  cases  where  new  trials  have  been 
granted  upon  the  aflBidavits  of  jurors  by  this  court.  In  each  of 
them,  the  judgment  proceeded  upon  facts  disclosed  of  the  im- 
proper conduct  of  jury,  leading  to  a  determination  of  the  cause 
upon  other  grounds  than  the  judgment  of  the  jury  upon  the  law 
and  the  evidence. 

No  case  has  occured  where  a  new  trial  has  been  granted  on 
the  ground,  that  a  juror  has  rendered  his  verdict  upon  a  mis- 
taken opinion  of  the  law  or  the  facts.  If  a  juror's  affidavit 
stating  his  opinion  of  the  law,  as  the  judge  had  expounded  it, 
or  the  facts  as  he  understood  the  witnesses,  were  to  be  held 
sufficient  to  set  aside  a  verdict — ^provided  it  should  turn  out  that 
he  was  mistaken  in  any  particular — scarcely  any  verdict  could 
stand — besides  the  probability,  that  In  few  cases  of  any  intri- 
cacy all  the  jurors  would  understand  perfectly  all  the  principles 
of  law  expounded  to  them — it  would  be  extremely  easy  for  a 
juror  who  had  been  tampered  with,  to  swear  that  he  had  found- 
ed his  verdict  upon  such  grounds  as  would  ensure  a  new  trial, 
and  it  would  be  impossible  to  detect  and  punish  his  perjury. 
But  if  we  adhere  to  the  principles  heretofore  acted  upon  of  re- 
quiring that  facts  shall  be  disclosed,  showing  the  misconduct  of 
the  jury,  no  such  danger  can  exist  If  a  juror  swear  falsely  as 
to  facts  that  occur  among  them,  his  fellow  jurors  vnll  be  able  to 
contradict  and  expose  his  falsehood — so  that  unless  the  entire 
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jury  were  corrupted,  no  serious  evil  can  result  from  receiving 
such  affidavits  to  this  extent. 
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the  court  below  in  refusing  the  new  trial,  and  we  affirm  the 
judgment. 


Cave  &  Shaffbr  vs.  Baskett. 

The  act  of  1819,  ch.  25.  stc.  1,  (N.  &  C.  71,)  proy'idiag  for  the  admtwiou  of  an  accoant 
ai  evidence,  where  the  plaintiff,  residing  in  another  state  or  county,  has  Terified  it  bj 
hii  affidavit,  it  not  constraed  in  connection  with  the  boolc  debt  law,  and,  therefore, 
the  plaintiff  is  not  limited  to  the  sum  of  teventy-fiTe  dollars,  nor  to  the  i)eriod  of 
two  years,  in  his  right  of  probate^ 

Davidson^  for  the  plaintiffs. 

Ready,  for  the  defendant. 

1.  In  construing  an  act  of  assembly,  all  the  statutes  that 
have  been  passed  on  the  same  subject,  should  be  taken  together. 
Coleman  vs.  The  PresidetU  and  Trustees  of  Davidson  Academy , 
Cook's  Rep.  258:  Allen  vs.  Allen,  2d  Tenn.  Rep.  173:  2  Tenn. 
373,  392. 

2.  Two  statutes  shall  stand  together  and  have  effect  if  pos- 
sible; for  the  law  does  not  favor  repeals  by  implication;  and 
all  acts  in  pari  materia,  should  be  taken  together,  as  if  they  were 
one  law.     McCarter  vs.  Orphan  Asylum,  9  Cow.  437, 

Gbben,  J.  delivered  the  opinion  of  the  court. 

This  is  an  action  of  debt  brought  in  the  Bedford  circuit  court, 
by  the  plaintiffs  against  the  defendant. 

Upon  the  trial  of  the  cause,  the  plaintiffs  introduced  and  of- 
fered to  read  in  evidence,  an  account  for  $95  35,  proved  by  the 
oath  of  one  of  the  plaintiffs  before  a  justice  of  the  peace  for  the 
county  of  Philadelphia,  in  the  State  of  Pennsylvania,  with  the 
certificate  of  the  clerk  of  the  court  of  common  pleas  of  said 
county,  that  J.  D.  Hoffman,  before  whom  the  probate  was 
made,  was  an  acting  justice  of  the  peace  for  the  said  county  of 
Philadelphia.  The  defendant's  counsel  objected  to  the  said  ac- 
count and  probate  being  read,  which  objection  was  sustained 
by  the  court,  and  the  evidence  was  rejected. 
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A  verdict  and  judgment  were  rendered  for  the  defendant, 
and  ^e  plaintiffs  appealed  to  this  court. 

The  question  now  is,  whether  this  proven  account  was  pro- 
perly rejected. 

By  the  act  of  1819,  ch.  26,  sec.  1,  it  is  provided,  "That  where 
any  suit  shall  be  hereafter  brought  on  an  account  coming  from 
any  other  county  or  State,  with  the  aflSdavitof  the  plaintiff)  and 
the  certificate  of  a  justice  annexed  to  said  account,  and  also 
the  clerk's  certificate  that  SEiid  justice  is  an  acting  justice  within 
his  county,  the  justice  of  the  peace  or  court,  having  cognizance 
of  said  suit,  shall  proceed  to  enter  up  judgment  on  said  account 
and  issue  execution  accordingly,  unless  the  defendant  shall  on 
oath,  deny  the  justice  of  said  account." 

It  is  insisted,  and  so  the  circuit  judge  seems  to  have  thought, 
that  this  act  is  to  be  construed  in  pari  materia  with  the  act  of 
1756,  ch.  4,  commonly  called  the  book  debt  law,  and  that  a 
proven  account  under  this  act  of  1819,  must  be  limited  to  the 
sum  which  the  plaintiff*  may  prove  by  his  book,  by  virtue 
of  the  provisions  of  the  act  of  1756.  But  by  a  littie  attention 
to  the  provisions  of  the  two  acts,  it  will  be  manifest  that  the 
objects  of  the  legislature  were  entirely  different.  By  the  book 
debt  law,  if  the  plaintiff*  shall  declare  on  oath,  that  the  matter 
in  dispute  is  a  book  account,  that  he  has  no  means  to  prove  it 
but  by  his  own  oath,  that  it  contains  a  true  account  of  all  his 
dealings,  or  the  last  settiement  of  accounts  between  them,  that 
all  the  articles  therein  were  bona  fide  delivered;  and  that  he 
had  given  all  just  credits;  such  book  and  oath  shall  be  received 
as  good  evidence  for  the  articles  so  proved  to  be  delivered  with- 
in two  years  before  the  action  brought. 

By  the  6th  section  of  this  law,  it  is  provided,  that  a  plaintiff* 
shall  not  be  permitted  to  prove  by  his  book,  articles  exceeding 
in  value  S75;  and  by  the  4th  section  it  is  provided,  that  a  de- 
fendant shall  be  at  liberty  to  contest  the  plaintiff^'s  evidence, 
and  oppose  the  same  by  other  legal  proofs. 

The  whole  provisions  of  this  book  debt  law  show,  that  it 
was  intended  to  afford  mechanics  and  shop-keepers,  the  means 
of  collecting  their  small  accounts,  where  there  was  no  witness 
by  whom  they  could  be  proved.     For  the  amount  limited,  it 
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would  afibrd  ample  remedies  for  persons  of  this  class;  for 
where  the  dealing  would  exceed  the  amount  of  $75  a  witness 
could  most  usually  be  found  to  prove  some  part  of  it.  When 
thus  proved  by  the  book  it  becomes  (to  use  the  language  of  the 
act)  good  evidence;  and  so  strong  did  they  suppose  they  were 
maldng  the  proof,  that  they  deemed  it  necessary  in  the  4th  sec- 
tion to  provide,  that  the  defendant  might  be  permitted  to  op- 
pose the  same  by  other  legal  evidence.  To  make  a  man  a  wit- 
ness thus  in  his  own  case,  so  that  unless  the  defendant  could  es- 
tablish by  other  legal  evidence,  that  the  work  was  not  done,  or 
the  articles  were  not  delivered,  the  plaintiff's  oath  should  be 
the  sole  ground  of  a  judgment  in  his  favor,  was  a  dangerous 
extension  of  the  law  of  evidence.  It  was  very  important,  there- 
fore, to  limit  the  amount,  to  which  such  proofs  might  be  made, 
and  the  time  within  which  a  claim  that  was  to  be  thus  supported, 
should  be  brought  forward. 

But  the  provisions  of  the  act  of  1819  are  very  difierent,  and 
they  were  enacted  for  a  very  different  object.  Our  migratory 
population  was  constantly  presenting  cases  where  debtors  and 
creditors  became  dispersed  in  different  counties  and  States; 
and  although  a  creditor  might  have  witnesses  to  prove  his  ac- 
count, yet  the  distance  was  often  such,  as  that  the  trouble  and 
expense  of  suing  the  debtor  at  a  distance,  and  then  continuing 
the  cause  and  taking  the  depositions  of  witnesses,  would  be  so 
great  that  the  creditor  would  save  money  by  giving  up  the  debt. 
To  obviate  this  mischief,  and  to  afibrd  the  creditor  an  easy  and 
cheap  means  of  collecting  his  debts,  where  they  werqjustly  due 
and  no  real  defence  existed,  this  act  of  1819  was  passed. 

By  ch.  27,  sec.  4,  of  the  same  year,  it  is  provided,  that  a 
party  pleading  rum  est  factum  to,  (or  more  correctly,  denying  the 
execution  of)  any  promissoiy  note,  bill  of  exchange,  &c.,  should 
make  affidavit  of  the  truth  of  his  plea.  The  act  uoder  consid- 
eration only  intended  to  put  a  proven  account  upon  the  same 
footing.  If  it  be  not  just,  the  defendant  by  denying  it  on  oath, 
puts  the  plaintiff  to  the  proof  as  though  the  act  had  not  existed. 
The  defendant's  oath  weighs  as  much  as  the  plaintiff's,  and 
makes  up  an  issue  between  them.  No  mischief  can  be  done  by 
this  proceeding.     If  the  account  is  just,  certainly  there  is  noth- 
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ing  wrong  in  permitting  the  plaintiff*  to  obtain  judgment  on  his 
account,  proven  by  his  affidavit. 

But  if  it  be  unjust,  nothing  is  easier  than  to  compel  the  plain- 
tiff" to  prove  it  by  other  testimony,  A  denial  on  oath  will  do 
away  all  the  force  of  the  plaintiff'^s  affidavit.  The  effect  of  an 
affidavit  of  the  plaintiff*  is  so  entirely  different  under  this  act  of 
1819  from  that  which  is  produced  by  the  proof  of  his  book  un- 
der the  act  of  1766;  and  the  mischiefs  which  the  two  acts  were 
intended  to  remedy  were  so  very  different,  that  it  cannot  be 
supposed  the  legislature  intended  proceedings  under  this  act,  to 
be  regulated  and  restricted  by  all  the  provisions  of  that  law. 

The  limitation  as  to  the  amount  to  be  proven,  and  the  time 
within  which  it  should  be  made,  and  the  absence  of  all  other 
means  of  proof  under  that  act,  were  obviously  called  for,  and 
prevent  infinite  mischiefs  that  would  otherwise  result. 

But  no  mischief  can  be  imagined,  as  likely  to  result  from 
our  construction  of  the  act  of  1819.  Besides,  if  the  act  of  1819 
is  to  be  taken  in  pari  materia  with  the  act  of  1756,  the  facts 
which  a  plaintiff  must  swear  should  be  the  same.  But  there 
is  no  indication  that  the  legislature  so  intended,  and  it  would 
have  been  idle  to  have  required  all  the  particularity  which  the 
act  of  1756  prescribes  in  making  an  affidavit,  and  then  give  it 
no  other  effect  than  to  require  a  defendant,  if  he  disputes  the 
claim,  to  do  it  on  oath.  Upon  this  view  of  the  case  it  may  be 
perceived,  that  as  the  act  of  1819  does  not  refer  to  the  book 
debt  law  in  its  terms,  as  its  mode  of  operation  is  entirely  differ- 
ent, as  the  mischief  to  be  remedied  was  of  a  character,  that  if 
the  terms  of  the  book  debt  law  were  to  be  observed,  the  act 
would  in  most  cases  fail  of  effecting  its  object,  it  should  not 
be  contrued  in  reference  to  that  act,  but  should  be  taken  to  mean 
that  which  its  terms  import  and  no  more. 

The  affidavit  is  in  due  form,  and  the  certificate  of  the  clerk 
with  sufficient  precision  states,  that  Hoffman  is  a  justice  of  the 
peace  of  Philadelphia  county.  The  court  below,  therefore, 
erred  in  refusing  to  permit  this  account  as  proven,  to  be  read  to 
the  jury. 

Reverse  the  judgment,  and  remand  the  case  for  another  trial. 
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].  Where  a  prisoDer  was  iiironned  that  the  deposition  of  the  man  he  had  wounded  was 
atoat  to  be  taken  by  coDiuiittiiig  mag^istrates  under  the  act  of  1713t  ch.  16, sec.  l,aiMl 
prisoner  declined  coming  into  the  actual  presence  of  the  wounded  man,  saying  be  did 
not  wish  to  cross-examiue  him:  Held, that  the  deposition  of  the  wounded  man  was 
admissible  after  his  death  on  the  trial  of  the  prisoner. 

'i.  Where  the  deposition  of  the  deceased  was  read  againut  the  prisoner,  his  declarations 
made  before  he  gave  his  deposition,  and  afterwards,  are  admissible  to  show  that  he  had 
been  consistent  and  uniform  in  his  declarations. 

3.  Where  (he  prisoner  gave  proof  of  the  declaratians  of  the  deceased  with  a  view  to 
weaken  the  force  of  the  deposition  of  the  deceased,  the  State  had  the  right  to  intro* 
duce  other  declarations  of  the  deceased  as  rebutting  testimony. 

Ready f  for  the  plaintiff  in  error. 
Attorney  General^  for  the  State. 

Reese,  J.  delivered  the  opinion  of  the  court. 

The  prisoner  was  indicted  for  murder;  he  was  found  guilty 
of  man-slaughter;  he  moved  for  a  new  trial  which  was  refused 
and  he  has  prosecuted  his  appeal  in  error  to  this  court.  The 
prisoner  was  arrested  before  the  death  of  the  individual  slain 
by  him.  The  proceedings  before  the  committing  magistrates, 
took  place  at  the  house  of  one  Lowe,  and  in  the  lifetime  of  the 
deceased.  The  prisoner  was  present  at  that  time  and  place. 
As  a  part  of  those  proceedings,  the  deposition  of  the  wounded 
man  was  taken  by  the  committing  magistrates,  by  virtue  of  the 
provisions  of  the  act  of  1715,  ch.  16,  sec.  1.  The  defendant 
declined  being  in  the  actual  presence  of  the  deceased,  or  in  the 
house,  or  room  where  the  wounded  man  lay,  while  the  deposi- 
tion was  being  taken,  saying  to  the  committing  magistrates  en- 
gaged in  taking  the  deposition,  that  he  did  not  wish  to  cros-ex- 
amine  him.  And  it  has  been  argued  here,  for  the  prisoner, 
that  he  not  being  in  the  immediate  presence  of  the  wounded 
man,  since  deceased,  while  his  deposition  was  being  taken, 
the  deposition  ought  not  to  have  been  read  on  his  trial,  as  it 
was,  when  produced  and  proved  by  the  committing  magis* 
trates.  It  is  certain  that  such  a  deposition,  taken  in  the  absence 
of  the  prisoner,  and  where  he  had  no  opportunity  to  cross-ex- 
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amine  the  witness,  could  not  be  read  in  evidence  against  him; 
because  our  bill  of  rights,  art*  1,  sec.  9,  declaring  that  '4n  crim- 
inal prosecutions,  the  accused  shall  have  a  right  to  meet  the 
witness  face  to  face."  We  are  not  prepared  to  say,  that  if  in 
a  proceeding  under  the  act  of  1715,  ch.  16,  sec  1,  he  have  the 
opportunity  to  meet  the  witness,  face  to  face,  and  cross-exam- 
ine him,  and  decline  doing  so,  that  the  deposition  shall  not  be 
taken,  or  if  taken  shall  not  be  read  against  him;  and  that  he 
shall  escape  the  efl^t  and  consequences  of  such  proof,  unless 
by  force,  he  be  compelled  into  the  presence  of  one  dying,  per- 
haps by  a  wound  his  hand  inflicted. 

We  think  it  sufficient,  if  he  be  at  the  place,  if  it  be  in  a  judi- 
cial proceeding  against  him,  if  he  know  the  deposition  is  being 
taken  and  have  an  opportunity  to  cross^xamine.  We  have 
been  referred  in  this  subject  to  a  brief  notice  of  Forbes'  case, 
Holt  599,  as  quoted  in  Roscoe's  Criminal  Law.  The  prisoner 
was  not  present  during  the  examination,  till  a  certain  part  of 
the  deposition  had  been  written. — Chambre,  judge,  for  it  was  a 
nisi  jnius  case,  would  not  permit  such  part  to  be  read  as  evi- 
dence,  although  be  was  present  during  the  balance  of  the  ex- 
amination, and  what  had  been  previously  taken  was  read  over 
to  him,  observing  that  it  was  the  intent  of  the  State  that  the 
prisoner  should  be  present  while  the  witness  actually  declares 
his  testimony.  But  in  Smithes  case,  Russ.  &  Ry.  399,  the  con- 
trary was  held  by  a  majority  of  the  judges.  The  prisoner  was 
not  present  till  the  three  last  lines  of  the  deposition  were  writ- 
ten; he  was  asked  if  he  chose  to  put  any  questions  to  the  de- 
ceased, but  did  not  do  so.  A  majority  of  the  judges  held  that 
the  deposition  was  rightly  admitted.  In  each  of  these  cases, 
it  is  probable  that  the  prisoner  was  entirely  absent — that  is,  not 
actually  at  the  place  when  the  taking  of  the  deposition  was 
commenced,  or  until  the  time  mentioned  in  the  cases.  But 
here  the  prisoner  might,  if  he  would,  have  attended  from  the 
beginning,  and  throughout,  and  have  heard  all  of  the  examina- 
tion and  have  cross-examined  him — ^he  declined  it  from  some 
reason — ^probably  because  it  would  have  been  painful  to  his 
feelings  to  have  been  in  the  presence  of  the  wounded  man,  and 

to  have  heard  a  recapitulation  of  the  circumstances  from  his 
44 
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lips.  Be  this  as  it  may,  he  was  constructively  present;  he 
knew  the  deposition  was  being  taken;  he  might  have  been  im- 
mediately present  if  he  would;  he  was  asked,  but  declined  to 
be  so.  His  constitutional  right,  therefore,  of  meeting  his  wit- 
nesses face  to  face  was  not  infringed,  and  it  would  be  most  dan- 
gerous to  permit  persons  to  exclude  such  testimony  by  refusing 
to  go  into  the  immediate  presence  of  the  injured  party  testify- 
ing. We  think,  therefore,  that  this  deposition  was  properly  ad- 
mitted, and  thinking  so,  there  is  nothing  in  the  other  objection, 
which  has  been  urged,  against  the  regularity  of  the  proceed- 
ings in  the  trial,  namely,  that  a  witness  was  permitted  to  detail 
the  statements  of  the  deceased  on  the  same  subject,  made  at 
another  time.  This  testimony  was  heard  as  rebutting  testimo- 
ny of  the  many  witnesses  who  had  been  examined  by  the  pris- 
oner, as  to  the  declarations  of  the  wounded  man,  and  with  a 
view  to  weaken  the  force  of  his  deposition.  Under  such  cir- 
cumstances the  proof  was  altogether  proper.  It  would,  more- 
over, have  been  admissible  in  chief,  to  fortify  the  deposition  by 
showing  that  die  deceased  had  been  consistent  and  uniform  in 
his  statements.  Upon  the  whole,  we  are  of  opinion  that  the 
judgment  must  be  aflSirmed. 
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1.  If  there  be  no  fraud,  and  no  covenaots  taken  to  secure  the  title,  the  purchaser  of  real 
estate  has  no  remedy  either  in  law  or  equity  for  his  money,  on  failure  of  title. 

2.  Upon  a  sale  of  goods  without  warranty,  and  without  deceit,  the  purchaser  takes  the 
soundness  and  quality  of  them  at  his  peril.  The  rule,  caveat  emptor^'w  a  fixed  mal' 
ID)  equally  applicabie  to  the  transfer  of  land  and  chattels. 

3.  Where  the  Cashier  of  *Hhe  United  States  Coreifn  and  Domestic  Exchangee  Compa- 
ny," sold  and  transferred  shares  of  such  company,  and  in  consideration  thereof,  took 
n  conveyance  of  real  estate:  Held,  that  the  Cashier,  having  a  knowledge  that  the 
stock  was  valueless,  and  not  having  communicated  that  fact  to  the  vendee,  who  was 
ignorant  of  it,  the  contract  was  void  for  fraud,  and  the  conveyance  should,  therefore! 
be  rescinded.  The  fact,  that  the  vendor  of  the  shares  declined  giving  any  opinion  as 
to  the  value  of  them,  and  stated  that  the  vendee  must  enquire  for  himself,  would  not 
alter  the  result.  He  was  bound  in  good  faith  to  communicate  his  information  to 
vendee. 

4.  A  mere  matter  of  opinion  expressed  by  the  vendor  to  the  vendee  in  good  faith,  is 
not  ground  for  the  rescission  of  a  contract  between  them,  where  there  was  no  fiduci- 
ary  or  confidential  relation  subsisting  between  the  parlies,  though  such  opinion  may 
have  been  erroneous. 

5.  False  statements  made  by  vendor  to  vendee,  after  the  contract  was  entered  into  and 
executed,  present  no  ground  for  the  rescission  of  such  contract.  They  furnished  no 
inducement  to  the  formation  of  the  contract. 

6.  Where  a  contract  was  made  for  the  sale  of  land,  and  notes  executed  for  the  sum  of 
ten  thousand  dollars,  and  the  vendee  charging  fraud  on  the  vendor,  the  matter  was 
compromised  by  the  surrender  of  the  notes,  and  the  execution  of  a  new  note  for  the 
sum  of  five  thousand  dollars:  Held,  that  the  contract  being  void  in  the  first  instance, 
the  subsequent  compromise  did  not  give  it  validity. 

This  bill  was  filed  by  Thomas  Maney,  in  the  chancery  court 
at  Franklin,  against  Thos.'J.  Porter.  6 win,  Fisher  and  others 
made  contracts  with  certain  Indians  of  the  Choctaw  tribe, 
claiming  reservations  of  lands.  *  Gwin,  Fisher  and  others  sold 
an  interest  in  the  contract  to  Porter,  and  Porter  sold  one-half 
of  his  interest  in  25  sections,  lying  in  the  State  of  Mississippi,  to 
complainant,  Maney.  And  this  bill  was  filed  for  the  purpose  of 
procuring  a  rescission  of  the  contract,  on  the  grounds  of  fraudu- 
lent misrepresentations  made  to  him  in  reference  to  the  title, 
value,  &c.  &c.  of  the  lands,  and  suppression  of  facts. 

The  cause  was  heard  on  bill,  answer,  replication  and  proof 
at  the  April  term,  1841,  before  chancellor  Bramlitt.  He  dis- 
missed the  bill,  and  complainant  appealed. 

Washington,  for  the  complainant. 
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E.  H.  Ewifigj  for  the  defendant,  cited  the  following  au- 
thorides: 

1.  As  to  the  consideration.  Stubblefield  vs.  Patterson^  3  Hay. 
128:  Wallace  vs.  Barlow,  3d  Bibb,  168-9:  Sugden  on  Ven.201: 
Alderson  vs.  Checuham,  10th  Yerg.  304. 

2.  As  to  Indian  right  and  title.  See  Johnson  and  Blair  vs. 
PathJctUeTj  2d  Yerg.  407:  Comet  vs.  Winton,  2d  Yerg.  143:  Grubbs 
vs.  McClatchy,  fid  Yerg.  432:  McConndws.Mousepaimy  2d  Yerg. 
438:  Jmies  vs.  Evans,  5lh  Yerg.  323:  State  vs.  Foremaaiy  8th 
Yerg.  256:  Luty  vs.  Purdy,  2d  Tennessee,  163:  Newman  vs. 
Harris,  4th  Howard,  534:  5th  Howard,  383:  Treaty  of  Danc- 
ing Rabbit  creek,  Executive  Doc.  Senate  1830-31,  vol.  4: 
Doc.  No.  123, 14th  Art.  See  Laws  of  the  United  States,  1802, 
ch.  13,  sec.  12  and  19. 

3.  As  to  the  compromise.  1st  Story's  Eq,  145-6:  Cann  vs. 
Cann,  1st  Peer  Williams,  727:  Leonard  vs.  Leonard,  2d  Ball 
&  B.  179,  180:  1st  Bro.  Ch.  Rep.  22:  4th  Ves.  848:  2d  Paige, 
480:  Cook's  Rep.  467:  2  Sch.  &  Le.  67:  1st  Vesey,  407-8: 
1st  Vesey  &  B.  29,  31:  1st  Sim.  &  Stu.  555:  2d  Jac.  &  Walk. 
263:  1st  John.  Ch.  Rep.  516:  2d  John.  Ch.  Rep.  51:  4th  Russ. 
34. 

Ready,  special  J.  delivered  the  opinion  of  the  court. 

The  14th  article  of  the  treaty  concluded  between  Commis- 
sioners in  behalf  of  the  government  of  the  United  States,  and 
Mingoes,  chiefs,  captains  and  warriors  of  the  Choctaw  nation, 
at  Dancing  Rabbit  creek,  on  the  15th  September,  1830,  pro- 
vides, that  "each  Choctaw  head  of  a  family,  being  desirous  to 
remain  and  become  a  citizen  of  the  States,  shall  be  permitted 
to  do  so,  by  signifying  his  intention  to  the  a^ent  within  six 
months  from  the  ratification  of  this  treaty;  and  he  or  she  shall, 
thereupon,  be  entitled  to  a  reservation  of  one  section  of  six 
hundred  and  forty  acres  of  land,  to  be  bounded  by  sectional 
lines  of  survey;  in  like  manner,  shall  be  entitled  to  one-half 
that  quantity  for  each  unmarried  child  which  is  living  with  him 
over  ten  years  of  age,  and  a  quarter  section  to  such  child  as 
may  be*inder  ten  years  of  age,  to  adjoin  the  location  of  the  pa- 
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rent.  If  they  reside  upon  said  lands,  intending  to  become  citi- 
zens of  the  United  States,  for  five  years  after  the  ratification  of 
this  treaty,  in  that  case  a  grant  in  fee  simple  shall  issue.  Said 
reservation  shall  include  the  present  improvement  of  the  head  of 
the  family,  or  a  portion  of  it.  Persons  who  claim  under  this 
article  shall  not  lose  the  privilege  of  a  Choctaw  citizen;  but  if 
they  ever  remove,  are  not  to  be  entitled  to  any  portion  of  the 
Choctaw  annuity." 

It  is  stated  in  the  bill,  that  under  this  article,  a  large  number 
of  Choctaws  reported  themselves  to  the  agent,  to  be  registered 
as  reservees,  which  for  some  cause  the  agent  neglected  or  re- 
fused to  do;  that  he  reported  to  the  government  but  a  small 
part  of  those  who  had,  or  supposed  they  had  done  what  was  ne- 
cessary to  entitle  them  to  their  reservations.  That  consequently 
the  lands  of  many  who  intended  to  remain  were  sold  by  gov- 
ernment. 

Under  this  state  of  facts,  that  many  of  them  made  contiucts 
with  Gwin,  Fisher  and  others,  some  perhaps  whose  lands  had 
been  sold,  and  some  probably  who  retained  possession,  but  ap- 
prehended its  loss,  to  interpose  in  their  behalf,  and  secure  to 
them  their  reservations  of  land.  In  consideration  of  which 
services,  the  Indians  contracted  to  pay  them  in  most  instances 
one-half  the  land  secured,  and  in  some  instances  a  greater  pro- 
portion; that  under  these  contracts  Gwin,  Fisher  and  osiers 
associated  with  them,  acquired  a  claim  to  a'  large  quantity  of 
land,  amounting  to  many  thousand  acres.  On  the  7th  day  of 
February,  1836,  Charles  Fisher  executed  a  deed  of  convey- 
ance to  Thomais  J.  Porter  for  ten  section^  of  land  to  which  he 
had  thus  acquired  a  claim,  reciting  therein,  "that  whereas  the 
said  Fisher,  Alexander  F.  Young,  Daniel  W.  Wright,  Grant 
Lincicum,  and  Wm.  M.  Gwin,  of  Mississippi,  have  heretofore, 
on  certain  conditions,  purchased  and  contracted  with  Indians 
of  the  Choctaw  nation  in  Alabama  and  Mississippi,  for  certain 
land  they  were  entitled  to  under  the  provisions  of  the  14th  arti- 
cle of  Dancing  Rabbit  creek,"  &c.,  "which  said  lands,  or 
the  interest  they  are  entitled  to  out  of  the  same,  are  divided  be- 
tween the  said  Fisher,  Gwin,  Wright,  Young  and  Lincicum, 
according  to  certain  terms  or  ratios;  and  whereas  the  said 
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Thomas  J.  Porter,  in  consideration  of  his  services  already  ren- 
dered and  to  be  rendered  in  aiding  and  assisting  the  parties 
aforesaid  in  having  their  claims  recognized  by  law,  perfected  to 
title,  &c.,  is  entitled  to  an  interest  therein.  Therefore,  in  con- 
sideration of  the  premises  and  previous  promises  of  some  of  the 
parties,  the  said  Fisher  has  and  by  virtue  of  this  agreement 
does  agree  to  convey  and  confirm  to  said  Thomas  J.  Porter, 
ten  sections  of  land,  of  average  quality,  out  of  said  claims,  from 
and  out  of  his  the  said  Fisher's  own  individual  interest  therein," 
&c.  "And  the  said  Thomas  J,  Porter  on  his  own  part,  under- 
takes to  contribute  in  proportion  to  his  interest  thus  conveyed  by 
said  Fisher,  and  to  be  conveyed  by  others  of  the  parties  or 
persons  aforesaid,  toward  the  satisfaction  of  any  contributions  in 
land  or  money  which  the  parties  may  think  necessary  to  under- 
take or  provide,  in  order  to  secure  the  final  accomplishment  of 
the  business,  and  consummation  of  said  claims  to  title." 

On  the  10th  day  of  November,  1835,  Wm.  M.  Gwin  exe- 
cuted to  Thomas  J.  Porter,  a  deed  of  conveyance  for  fifteen 
sections  of  those  lands,  reciting  "that  whereas,  heretofore,  the 
said  Wm.  M.  Gwin,  Charles  Fisher,  Daniel  W.  Wright,  Alex- 
ander F.  Young  and  Grant  Lincicum,  contracted  with  certain 
Choctaw  Indians  for  claims  of  theirs,  to  land  in  the  late  Choc- 
taw country,  arising  under  the  14th  article  of  the  late  Choctaw 
trealy  and  instructions  from  the  department,  which  have  in  part 
been  located  or  reserved,  and  which  said  contract,  or  the  in- 
terest of  the  parties  therein,  have  been  divided  between  them 
according  to  a  certain  ratio,  by  contract  between  themselves. 
And  whereas  the  said  Thos.  J.  Porter,  for  services  rendered  and 
to  be  rendered  in  assisting  the  claimants  before  the  government 
to  have  their  claims  recognized  and  perfected  to  title,  &c.,  was 
entitled  to  a  interest  therein;  and  whereas,  by  agreement,  the 
interest  of  the  said  Thomas  J.  Porter,  was  to  be  made  up  to 
him,  by  each  of  the  parties  conveying  to  him  a  certain  number 
of  sections.  Therefore,  in  consideration  of  the  premises,  and 
towards  the  satisfaction  of  said  Porter's  claim  on  said  Wm.  M. 
Gwin,  the  said  Wm.  M.  Gwin  has,  and  by  virtue  of  this  instru- 
ment does  convev  to  the  said  Thomas  J.  Porter  fifteen  sections 
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of  land  of  said  contract,  to  be  of  average  value,  and  to  be  taken 
from  the  undivided  interest  of  the  said  Gv^rin,"  &c. 

On  the  17th  day  of  December,  1835,  Thomas  Maney,  the 
complainant,  purchased  of  Thomas  J.  Porter,  the  defendant, 
at  the  price  of  $10,000,  an  undivided  half  of  the  twenty-five 
sections  of  land  to  which  Porter  had  acquired  a  claim  by  the 
conveyance  from  Fisher  and  Gwin,  being  a  part  of  the  lands 
commonly  known  as  "Choctaw  floats,"  and  executed  his  two 
notes  to  Porter  for  $5000  each,  for  the  purchase  money,  paya- 
ble in  one  and  two  years.  Defendant  executed  to  complainant 
a  deed  of  conveyance  for  an  undivided  half  of  the  twenty-five 
sections  of  land  sold  to  him  as  aforesaid,  which  is  in  the  words 
and  figures  following,  to  wit: 

"This  article  of  contract  and  sale  between  Thomas  J.  Porter, 
of  Columbia,  Tenn.,  of  the  first  part,  and  Thomas  Maney,  of 
Franklin,  Tenn.,  of  the  second  part,  witnesseth;  that  whereas, 
by  contract,  dated  7th  February,  1835,  Charles  Fisher,  of  N. 
Carolina,  has  conveyed  to  the  said  Thomas  J.  Porter,  ten  sec- 
tions of  land,  and  Wm.  M.  Gwin  by  contract,  dated  10th  No- 
vember, 1835,  has  conveyed  to  the  said  Thomas  J.  Porter  fif- 
teen sections  of  land,  making  twenty-five  sections,  to  come  out 
of  a  contract  or  contracts  said  Fisher  and  Gwin  have  made 
with  certain  Choctaw  Indians  for  their  claims  to  lands  under 
the  14th  article  of  the  late  Choctaw  treaty;  (a  copy  of  said 
contracts  of  Fisher  and  Gwin  to  Porter,  being  furnished  to  said 
Maney,)  and  whereas,  by  a  contract  this  day  made  between 
said  Porter  and  Maney,  the  said  Porter  has,  for  a  valuable  con- 
sideration, sold  to  said  Maney  an  equal  and  undivided  one-half 
of  said  contract  of  twenty-five  sections,  reserving  and  not  sell- 
ing in  this  contract  with  said  Maney,  the  locations  spoken  of  in 
said  contracts  of  Fisher  and  Gwin,  as  being  located  in  town- 
ship 24,  range  8,  west  of  section  12.  Therefore,  for  the  con- 
sideration aforesaid,  the  said  Porter  has,  and  by  virtue  of  this 
instrument,  does  sell  and  convey  to  said  Maney  one-half  of  said 
twenty-five  sections,  or  an  undivided  interest  of  one-half  in  the 
whole  of  said  twenty-five  sections,  by  quit  claim,  the  said  Por- 
ter not  guanranteeing,  or  to  be  bound  by  any  manner  of  recourse 
in  law  or  equity,  but  for  the  consideration  aforesaid,  quit  claims 
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to  said  Maney  the  interest  aforesaid,  with  all  the  advantages 
arising  under  the  same  from  the  said  Fisher  and  Gwin.  Wit- 
ness my  hand  and  seal. 

THOMAS  J.  PORTER,  [Seal.]" 

Shortly  after  complainant  returned  from  Mississippi  to  his  re- 
sidence in  Franklin,  Tenn,,  he  became  dissatisfied  with  his 
purchase,  and  meeting  with  the  defendant  in  Franklin,  in  March 
1836,  proposed  a  recision  of  the  contract  of  purchase,  which 
defendant  refused.  After  frequent  conversations  between  the 
parties  on  the  subject,  and  urgent  solicitations  by  complainant 
for  a  recision  of  the  contract,  defendant  on  the  4th  of  October* 
1836,  agreed  to  take  backone-half  of  the  interest  in  the  twenty- 
five  sections  of  land  which  he  had  sold  and  conveyed  to  com- 
plainant,  give  up  his  notes  for  the  $10,000,  and  took  his  note  for 
$5000,  payable  in  bank  at  eight  months;  which  agreement  was 
carried  into  effect  by  complainant  executing  his  note  for  $6000, 
re-assigning  to  defendant  one-half  of  the  interest  in  said  twen- 
ty-five sections  of  land,  for  which  he  held  defendant's  convey- 
ance, and  defendant  delivering  to  him  his  notes  for  $10,000. 

The  $5000  note  thus  executed  by  Maney,  not  being  paid  at 
maturity.  Porter  sued  and  obtained  a  judgment  at  law  thereon, 
against  Maney.  The  bill  in  this  case  was  filed  to  enjoin  the 
collection  of  the  judgment,  and  for  a  recision  of  the  contract  of 
purchase. 

The  bill  proceeds  on  the  ground  of  fraudulent  representa- 
tions, by  Porter,  and  his  fraudulent  concealment  of  facts  with- 
in his  knowledge,  which  were  unknown  to  Maney;  but  the  main 
point  and  stress  of  the  bill,  seems  to  be  an  alledged  verbal  a- 
greement  by  Porter  at  the  interview  with  Maney  in  March  1836, 
and  its  renewal  at  the  time  the  reassignment  and  new  note 
were  executed,  that  in  the  event  of  the  appointment  of  a  com- 
mission by  Congress,  to  sit  upon  the  Choctaw  reseiiration 
claims,  he  would  take  back  those  sold  to  Maney,  which  he  has 
since  refused  to  do,  although  a  commission  has  been  appointed 
by  Congress* 

The  answer  denies  that  any  such  agreement  or  promise  was 
ever  made  at  any  time;  and  there  is  no  proof  sustaining  the 
charge.     So  far  then,  as  relief  is  sought  upon  this  ground,  if 
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the  allegation  were  admitted  or  proved  to  be  true,  whether  it 
would  authorize  the  interposition  of  a  court  of  equity,  it  would 
be  useless  to  discuss* 

The  other  allegations  in  the  bill,  which  it  is  deemed  necessa- 
ry to  notice,  are, 

1.  That  Porter  represented  these  reservation  claims,  at  least 
the  greater  part  of  them,  as  just  and  fair  claims,  which  would 
in  all  probability  be  recognised  by  Government;  and  if  they 
should  fail  in  Congress,  could  and  would  be  enforced  in  the 
Federal  court.  Porter  admits  he  held  such  conversation  with 
complainant,  but  insists  it  was  a  mere  matter  of  opinion  on  a 
subject  about  which  complainant  was  as  competent  to  judge  as 
he  was,  being  informed  that  the  claims  arose  under  the  14th  ar- 
ticle of  the  treaty  of  Dancing  Rabbit  creek;  and  being  also  in- 
formed, as  he  doubtless  was,  of  the  facts  connected  with  the 
application  by  the  Indians,  and  their  failure  to  get  themselves 
registered  as  reservees. 

This  statement  of  Porter's  cannot  be  regarded  otherwise,  than 
as  an  expression  of  an  opinion.  It  is  not  charged  nor  does  it 
appear  that  any  statement  was  made  by  Porter,  as  a  matter  of 
fact,  on  which  this  opinion  was  predicated,  which  was  not  true: 
nor  was  there  any  thing  in  the  relation  subsisting  between  Por- 
ter and  Maney,  from  which  it  can  be  said  there  was  a  peculiar 
confidence  reposed  in  the  opinion  expressed.  There  is,  further- 
more, nothing  to  show  that  this  opinion  was  not  expressed  in 
good  faith.  Then,  although  the  opinion  may  have  been  errone- 
ous, it  can  aflS>rd  no  grounds  for  the  interference  of  a  court  of 
equity. 

2.  It  is  alledged  Porter  stated  ^'his  claims  to  the  twenty  five 

sections,  had  priority  over  all  other  sales  of  Fisher  and  G  win, 

and  if,  of  all  the  claims  purchased  by  them,  there  were  but  the 

twenty  five  sections  saved,  he  would  be  entitled  to  them;"  aivd 

this  statement  it  is  said  is  untrue. .  Porter  in  his  answer  denies 

having  made  it,  and  there  is  no  proof  of  it;  but  if  he  had  said  so 

it  might  be  well  answered  again,  it  was  but  the  mere  expression 

of  an  opinion,  founded  on  the  construction  of  the  deeds  from 

Fisher  and  Gwin  to  Porter,  which  were  submitted  to  Maney's 

inspection,  as  the  deed  itself,  from  Porter  to  him  shows.     He  is 
15 
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a  man  of  intelligence  and  a  lawyer,  and  too  competent  to  form 
an  opinion,  for  himself,  as  to  the  proper  construction  of  the 
deeds,  to  be  misled  by  Porter. 

3.  That  Porter  represented  to  complainant  at  the  time  he 
made  the  purchase,  "the  claims  were  certainly  good,  and  that 
there  was  every  probability  of  their  speedy  adjustment  by  the 
government;  that  a  bill  for  that  purpose  was  before  the  then 
last  session  of  Congress,  passed  the  Senate,  and  would  have  pass- 
ed the  House  of  Representatives,  but  for  the  obstinacy  of  one 
member,  who  objected  to  the  dispensing  with  the  rules  of  the 
house;  if  it  had  been  reached,  it  would  certainly  have  passed. 
That  the  bill  stood  first  or  second  on  the  calendar,  and  would 
no  doubt,  be  passed  into  a  law  at  the  next  session,  and  that  it 
was  all  the  claimants  could  desire. 

It  is  said,  that  Maney  was  misled  by  these  statements. 
Porter  admits  that  he  made  them  sometime  after  the  sale  to 
Maney,  and  says  they  were  true — ^but  denies  having  made 
them  at  the  time  the  contract  was  entered  into.  Whether  true 
or  false,  there  is  no  proof,  they  were  made  at  or  previous  to  the 
contract,  and  it  cannot,  therefore,  be  said  Maney  was  misled 
by  them. 

4.  It  is  alledged  Porter  represented  the  claims  were  well  lo- 
cated, the  lands  valuable,  and  worth  on  an  average  ten  dollars 
per  acre. 

5.  That  some  of  the  distinguished  men  in  Congress  were  in 
favor  of  them,  that  Mr.  Clay,  Mr.  Webster,  and  Judge  White 
and  others,  whose  names  complainant  does  not  remember,  were 
in  favor  of  them — ^when  in  fact,  they  were  opposed  to  them,  and 
axade  speeches  against  them. 

6.  That  he  had  been  ofifered  12,000  dollars  for  the  interest 
he  was  proposing  to  sell  to  complainant,  by  Col.  Richardson 
of  Tchula,  and  could  then  get  it,  but  that  be  wanted  complain- 
ant to  make  something,  and  was  therefore  induced  to  make  him 
the  offer  he  had  at  $10,000;  and  stated  if  the  claim  succeeded, 
he  had  made  enough  any  way,  and  that  he  did  not  intend  to 
sell  the  other  half;  that  he  should  attend  to  the  claims  through- 
out, and  if  Congress  made  pecuniary  satisfaction  to  the  Indi- 
ans, there  would  be  no  difficulty  in  getting  them  to  comply  with 
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their  contracts  with  Gwin  and  Fisher,  without  whose  assistance 
they  could  not  have  obtained  their  rights.  And  confiding  in  all 
these  statements  and  promises,  and  in  Porter's  ability  to  man- 
age the  claims,  he  made  the  purchase:  but  the  statements  were 
untrue  and  the  promises  not  complied  with.  All  these  allega- 
tions are  denied  by  Porter,  except  that  one,  in  regard  to  getting 
the  Indians  to  comply  with  their  contract  with  Gwin  and  Fisher, 
if  Congress  made  them  pecuniary  satisfaction,  and  there  is  no 
proof  sustaining  them.  The  deposition  of  Col.  Richardson  has 
been  taken  to  sustain  the  allegation  about  the  offer  it  is  said 
Porter  pretended  he  had  made.  He  states  that  he  had  frequent 
conversations  with  Porter,  in  the  latter  pait  of  1835,  about  his 
claim  to  these  twenty  five  sections,  and  Porter  appeared  anx- 
ious to  sell  a  part  or  all  of  them,  and  said  he  had  been  offered 
$12,000  or  more  for  one  half — ^but  witness  never  made  him  any 
specific  offer.  This  testimony  certainly  does  not  sustain  the 
charge  in  the  biU,  but  rather  supports  the  answer,  which  denies 
defendant  ever  made  the  statement  charged,  in  regard  to  the 
offer  of  Col.  Richardson. 

There  is  another  material  allegation  in  the  bill  which  de- 
mands a  special  notice.  It  is,  in  substance,  that  the  defendant 
was  a  partner  in  the  original  purchase  from  the  Indians,  or  that 
Porter  stated  to  complainant  in  the  language  of  the  bill,  "that 
he  was  originally  entitled  to  a  certain  interest  in  the  purchase, 
and  concluded  to  take  the  twenty-five  sections,  as  being  more 
secure  than  a  general  interest  in  the  whole." 

Porter  is  also  required  to  state  in  his  answer  what  individual 
Indians  sold  their  claims  to  Fisher  &  Gwin,  or  either  of  them, 
and  what  are  the  evidences  in  existence  of  the  contract  or  aa* 
signmdht  between  each  Indian  and  Gwin  &  Fisher,  whereby 
they  became  entitled  to  the  claims  of  said  Indians. 

Porter  denies  that  he  was  a  partner  in  the  original  purchase 
from  the  Indians,  or  that  he  informed  Maney  that  he  was  ori- 
ginally entitled  to  a  certain  interest  in  the  purchase. 

He  answers,  that  he  is  informed  and  believes  Gwin  &  Fisher 
had  made  contracts  with  many  of  the  Indians,  as  charged  in 
the  bin,  but  that  he  never  saw  any  of  the  contracts — ^is  not  fa- 
miliar with  them,  and  has  no  other  knowledge  or  information 
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than  as  stated,  and  with  which  complainant  is  as  fully  acquaint- 
ed as  himself,  that  he  made  his  purchase  of  Gwin  &  Fisher 
upon  their  representations  of  the  general  nature  of  their  con- 
tracts, which  were  numerous;  that  he  so  informed  complainant) 
who  relied,  as  he  had  done,  upon  the  representations  so  made 
by  Gwin  &  Fisher, without  looking  into  the  particular  contracts, 
which  would  have  required  much  time  and  labor. 

The  answer,  as  to  all  these  particulars,  stands  uncontradicted 
by  proof.  The  general  remark  may  here,  also,  be  made,  that 
every  material  allegation  in  the  bill,  intended  to  impeach  the 
defendant  with  fraudulent  representations  and  concealments — 
to  charge  upon  him  a  knowledge  of  defects  in  the  title  of 
Gwin  &  Fisher,  which  were  unknown  to  complainant,  is  de- 
nied in  the  answer  and  not  sustained  by  proof.  It  is,  therefore, 
most  certain  that  a  court  of  equity  can  ailbrd  no  relief  to  com- 
plainant unless  there  is  something  in  the  nature  and  subject 
matter  of  the  contract  which  renders  it  void.  Various  points 
have  been  presented  by  complainant's  counsel  which  have  been 
argued  with  great  zeal  and  ability,  while  they  have  been  ably 
combatted  on  the  other  side. 

It  is  said  the  pretended  purchase  of  Fisher,  Gwin,  and  oth- 
ers from  the  Indians  was  void,  being  in  contravention  of  the 
12th  section  of  the  act  of  Congress,  of  30th  March,  1802,  "to 
regulate  trade  and  intercourse  with  the  Indians,  and  to  preserve 
peace  on  the  frontiers."  That  when  the  Indians  sold  to  Gwin, 
Fisher  &  Co.,  they  had  not  even  an  inchoate  right  to  the  lands 
which  it  is  pretended  they  sold;  that  the  contract  with  the  In- 
dians, with  which  it  is  said  Porter  is  connected,  is  contrary 
to  public  policy,  and  therefore  void;  that  no  contract  for 
the  sale  of  land,  or  any  interest  in  land  is  valid,  accorfling  to 
the  laws  of  Mississippi,  unless  the  same  is  reduced  to  writing 
and  signed  by  the  party  to  be  charged  therewith,  or  by  some 
agent  diereunto  lawfully  authorized;  that  Porter  has  obtained 
an  undue  legal  advantsige  over  Maney,  which  it  is  unconscien- 
tious for  him  to  insist  upon;  that  the  contract  was  executed  un- 
der the  belief  of  both  parties,  that  there  was  in  existence,  some 
land,  or  rights  to  land,  about  which  they  were  contracting, 
when  there  was  none — ^and  the  contract  should,  therefore, 


DECEMBER  TERM,  1842.  357 

[MaiMy  M.  Poitar.] 

be  rescinded  on  the  ground  of  mutual  mistake;  that  this  was  a 
mere  bubble,  a  fictitious  company  got  up  for  the  purpose  of 
enriching  the  proprietors  at  the  expense  of  sanguine  and  ignor- 
ant adventurers,  holding  out  delusive  hopes  of  rapid  gain — and 
amounting  to  actual  fraud.  The  first  three  of  these  positions 
are  predicated  on  the  assumption  that  Porter  was  a  party  to  the 
contracts  with  the  Indians,  or  stands  in  the  attitude  of  a  party. 
If  this  be  true,  it  must  have  an  important  bearing  on  the  case. 
Then,  was  he  a  party? 

It  has  already  been  shown,  he  denies  in  his  answer,  that  he 
had  any  connection  with  the  original  contracts,  and  his  answer 
has  not  been  disproved.  On  the  contrary,  it  is  sustained  by 
the  deeds  from  Fisher  and  Gwin,  showing  that  he  claims  imme- 
diately under  them — ^and  the  deeds  both  recite  that  Fisher, 
Gwin,  Young,  Wright  and  Lincicum  had,  "heretofore"  contract- 
ed with  the  Indians  for  certain  land,  to  which  they  were  entitled, 
and  a  portion  of  which  was  by  said  deeds  conveyed  to  Porter. 
The  letter  of  Gwin  to  Porter,  which  is  filed  as  evidence  in  the 
cause,  also  sustains  the  answer:  he  says,  "You  have  fully  per- 
formed the  service  for  which  I  agreed  to  give  you  an  interest  in 
the  Choctaw  claims,  under  the  4th  article  of  the  treaty  of  Danc- 
ing Rabbit  creek."  If  Gwin  could  confer  an  interest  in  those 
claims,  he  must  have  already  acquired  it  himself,  and  Porter 
taking  an  interest  at  his  hands  is  strong  proof  that  he  had  none 
before.  Then,  whether  Fisher  &  Gwin  had  acquired  any 
right  to  those  lands  or  not,  what  was  Porter's  position  in  re- 
gard to  them? 

It  cannot  be  denied,  if  Fisher  &  Gwin  had  no  right,  they 
could  confer  none  on  Porter.  But  whether  they  had  a  valid 
right,  or  their  claim  was  void  as  against  a  positive  statute,  or 
against  public  policy,  or  because  those  from  whom  they  claimed 
had  no  right  and  title  to  convey,  or  because  their  claim  depend- 
ed upon  a  parol  agreement,  which  is  invalid  to  confer  a  title, 
according  to  the  laws  of  Mississippi,  Porter  had  an  assur- 
ance of  title  from  them — ^whether  that  assurance  was  worth- 
less or  not  may  be  immaterial.  Did  Porter  believe  he  was  ac- 
quiring something  real,  a  substantive  right?  He  took  the  con- 
veyances from  Fisher  &  Gwin,  confiding  in  their  representa- 
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lions  that  they  had  a  right,  acquired  by  contract  with  the  Choc- 
taw Indians,  whose  rights  arose  under  the  14th  article  of  the 
treaty  of  Dancing  Rabbit  creek,  but  from  what  individual  Choc- 
taws  they  purchased,  where  their  particular  place  of  residence 
was,  or  whether  they  had  written  or  mere  verbal  contracts,  he 
says  he  was  not  informed.  His  statement  being  responsive  to 
the  bill,  and  not  being  disproved,  we  are  to  take  it  as  true. 
Then  did  not  Maney  purchase  with  all  the  information  in  re- 
gard to  the  title  which  he  had?  The  deeds  from  Fisher  & 
Gwin,  which  were  submitted  to  Maney,  of  themselves  impart 
all  this  information.  There  is  no  evidence  that  any  facts  had 
come  to  the  knowledge  of  Porter  after  his  purchase  to  notify 
him  his  title  was  invalid,  or  to  create  doubts  in  regard  to  it, 
which  were  withheld  from  Maney.  There  is  no  evidence  that 
he  made  any  false  representations  of  facts,  as  having  transpired 
or  come  to  his  knowledge  after  his  purchase.  It  is  yet  to  be 
seen  whether  he  was  incorrect  in  any  opinion  he  expressed. 

So  far  as  developments  have  since  been  made  from  the  ac- 
tion of  Congress  in  the  creation  of  a  commission,  and  the  ac- 
tion of  the  commissioner,  they  have  been  favorable  and  tend  to 
sustain  his  opinions.  Porter  and  Maney  thus  stand  upon  the 
same  footing.  The  latter  doubtless  believed  he  was  purchas- 
ing a  valid  claim,  or  he  would  not  have  contracted  to  pay  the 
consideration;  and  can  it  be  said,  the  former  did  not  equally  be- 
lieve, he  too  was  purchasing  a  valid  claim?  He,  too,  was  stip- 
ulating to  pay  a  valuable  consideration — true,  it  was  not  a 
money  consideration,  but  services  rendered  and  to  be  rendered, 
which  required  time  and  skill,  and  it  may  be  said  the  expendi- 
ture of  money  also,  a  species  of  consideration  often  more  valu- 
able to  all  parties,  than  an  entire  money  consideration. 

Then,  if  Maney  had  sold  his  claim,  stipulating  that  he  should 
not  be  responsible  for  the  title,  and  making  such  representa- 
tions only,  as  were  made  to  him,  believing  them  to  be  true,  could 
he  be  held  responsible  upon  afailure  of  title?  The  affirmative 
could  not  be  successfully  maintained,  and  if  it  has  been  shown 
that  he  and  Porter  stand  on  a  similar  footing,  neither  can  it  be 
held  that  Porter  is  responsible  for  a  failure  of  title. 

But  it  has  been  contended  with  much  ingenuity,  under  the 
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fourth  position  as  above  stated,  that  in  as  much  as  there  is  no 
proof  of  any  contract  between  the  Indians  and  Fisher  and  Gwin, 
and  if  there  was  a  contract,  it  is  not  proved  whether  it  was  ver- 
bal or  written;  in  the  presence  of  witnesses  or  secret;  whether 
it  was  with  Indians  who  removed  to  the  Choctaw  country,  west 
of  the  Mississippi,  or  those  who  remained  in  Mississippi  and 
Alabama;  and  in  as  much  as  it  is  said,  if  such  proof  exists,  it  is 
within  the  knowledge  of  the  defendant  and  not  of  the  complain- 
ant, their  situations  being  very  different,  and  not  having 
equal  means  of  information,  the  former  being  the  confidential 
agent  and  partner  of  Fisher  and  Gwin,  and  having  received  an 
assignment  of  part  of  their  interest,  in  consideration  of  services 
"heretofore  and  hereafter"  to  be  performed,  in  attending  to  the 
claims  and  procuring  a  title,  that  he  must  necessarily,  from 
his  confidential  relation  with  Fisher  and  Gwin,  have  known  all 
their  secrets,  the  nature  of  their  conveyances  and  agreements, 
if  they  have  any,  with  whom  they  were  made,  &c.;  that 
having  been  required  to  disclose  these  matters,  which  he  has 
failed  to  do,  it  follows,  when  Porter  represented  to  Maney,  that 
Fisher  and  Gwin  had  made  contracts  with  the  Indians,  that 
they  had  assigned  parts  of  their  contracts  to  him,  &c.,  he  was 
guilty  of  fraud  and  misrepresentation,  for  ^hich  the  contract 
with  Maney  should  be  rescinded.  In  support  of  this  position 
the  case  of  Terry  vs.  Brick  et  abj  1  Green's  Ch.  Rep.  366,  has 
been  cited.  That  was  a  case  where  Buck  had  purchased  from 
Terry  a  house  and  lot  in  Newark,  N.  J.,  at  the  sum  of  $9,000, 
and  had  paid  $5,100  in  the  stock  of  a  company  in  New  York, 
called  the  "United  States  Foreign  and  Domestic  Exchange 
Company,"  of  which  Buck  was  the  Cashier.  The  stock  was 
entirely  worthless,  and  never  had  any  value.  The  institution 
was  gotten  up  as  a  fraud,  and  was  so  considered  by  all.  It 
was  a  mere  bubble.  Buck  had  declined  giving  Terry  any  in- 
formation or  opinion  about  the  value  of  the  stock,  but  told  him 
he  must  enquire  for  himself,  and  satisfy  himself  of  its  value, 
and  referred  him  to  the  President.  The  contract  for  the  sale 
of  the  house  and  lot  being  executed,  Terry  filed  his  bill  to  set 
aside  and  declare  null  and  void  his  deed  conveying  the  proper- 
ty, for  fraud  and  misrepresentation  in   regard  to  said   stock. 
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Buck  omitted  answering  the  charge  in  the  bill,  that  the  stock  was 
"of  Uttle  or  no  value,"  and  upon  exceptions  taken  to  his  answer, 
for  this  cause  and  sustained,  he  put  in  a  further  answer,  which 
was  evasive.  "He  answered  literally,  that  he  did  not  know  at 
the  time  of  the  negotiation,  or  at  any  other  time,  that  said  stock 
was  of  little  or  no  value."  That  he  had  understood  from  the 
president,  that  the  company  had  mortgages  to  secure  stock  sub- 
scribed to  an  amount  between  two  and  four  hundred  thousand 
dollars,  some  of  which  he  had  seen;  and  that  from  such  infor- 
mation, he  believed  said  stock  to  be  "of  value,"  but  of  the  price 
or  more  certain  amount  of  the  value  of  said  stock,  or  of  said 
mortgages,  he  professes  to  have  no  other  knowledge  or  infor- 
mation. That  he  never  knew  or  heard  of  the  price  of  any  of 
the  stock,  except  that  sold  to  complainant;  "nor  does  he  know 
any  thing  further  of  the  value  of  the  stock.  The  chancellor 
asks,  "What  kind  of  answer  is  that  to  this  important  enquiry.** 
The  defendant  by  the  very  mode  of  answering  must  satisfy 
every  mind  that  the  charge  against  this  stock  was  true.  That 
it  was  a  mere  bubble." 

But  the  defence  was  not  rested  so  much  upon  the  stock  being 
of  any  value,  as  ugon  the  fact,  that  the  complainant  had  a  full 
and  fair  opportunity  to  enquire  into  the  character  of  the  institu- 
tion for  himself,  and  particularly,  that  the  defendant  over  and 
over  again  declined  to  express  any  opinion  himself  as  to  its 
value.  The  chancellor  in  relation  to  this  point  says,  "There  is 
a  feature  in  this  case,  which  has  a  material  bearing  with  me. 
The  defendant  Buck,  at  the  time  of  the  negotiation  was  the  cash-* 
ier  of  this  company,  and  as  such,  had,  or  should  have  had,  free 
access  to  all  the  papers,  and  full  knowledge  of  its  condition,  and  if 
any  thing  was  concealed  from  him,  that  fact  was  certain  evidence 
that  all  was  not  right.  The  fa^t  that  Buck,  cashier  as  he  was, 
declined  to  give  the  complainant  anyinformation  respecting  the 
company  of  its  stock,  and  now  predicating  his  defence  mainly 
on  that,  ftimishes,  in  my  opinion,  strong  evidence  against  him. 
A  cashier  of  a  company,  and  know  nothing  of  its  affairs!  and 
that  too  when  other  people  knew  it  to  be  worthless.  I  cannot 
suppose  such  a  state  of  things,  and  if  it  was  so,  it  was  notice  to 
him  that  the  institution,  in  the  language  of  one  of  the  witnesses, 
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"had  no  bottom.*'  It  is  this  very  holding  back  of  information 
which,  in  this  case,  created  all  the  difficulty.^' 

It  was  upon  the  suppressio  veri,  the  chancellor  predicated  his 
decision  rescinding  the  contract,  and  doubtless  he  decided  cor- 
rectly. It  was  most  manifest  from  the  defendant's  evasion  in 
his  answer,  from  bis  unwillingness  and  refusal  to  give  any  in- 
formation about  the  chargicteror  value  of  the  stock  in  connec- 
tion with  the  fact  that  he  was  cashier  of  the  company,  that  he 
knew  the  stock  was  worthless.  The  withholding  that  important 
information  was  a  fraud  upon  the  vendor  of  the  property. 

What  analogy  does  the  case  referred  to,  bear  to  the  case  un- 
der consideration?  Here  Porter  was  the  agent  of  Fisher  and 
Gwin.  And  for  what  purpose.^  To  get  the  government  to  per- 
fect the  titles  to  these  lands,  or  to  make  compensation  for  them 
in  money.  In  whom  to  perfect  the  titles.'*  for  whom  to  procure 
a  compensation  in  money?  In  and  for  the  Indians  surely.  The 
very  terms  of  the  contracts  with  the  Indians,  as  stated  in  the 
bill,  and  as  admitted  in  the  answer,  show  that  Fisher,  Gwin  and 
others,  undertook  to  secure  to  the  Indians  their  reservations,  in 
consideration  of  which  services,  the  Indians  were  to  give  them 
such  a  portion  of  the  land  secured.  Fisher  and  Gwin  employ- 
ed Porter  as  their  agent,  to  render  this  service  in  their  stead. 
What  information  was  it  necessary  for  Porter  to  possess  to  effect 
this  object?  Was  it  necessary  for  Fisher  and  Gwin  to  tell  him 
that  one  Indian  was  to  give  them  so  much  in  money,  and  another 
one  so  much  in  land,  and  another  a  different  quantity  of  land, 
that  one  had  secured  them  by  bond,  another  had  executed  a 
conveyance  by  deed  for  the  land,  and  with  a  third  they  had  a 
mere  parol  agreement,  and  so  on  throughout  the  whole  list?  By 
no  means.  It  would  only  be  necessary  for  Porter  to  be  inform- 
ed that  many  of  the  Choctaw  Indians,  residing  in  Mississippi 
and  Alabama,  had,  within  the  time  specified  by  the  treaty, 
presented  themselves  to  the  agent  of  the  government  and  of- 
fered to  enroll  themselves  as  reservees,  that  the  agent,  for 
some  cause,  refused  their  application,  and  that  the  enrollment 
was  lost,  and  to  be  furnished  with  such  evidence  as  would  satis- 
fy Congress  that  injustice  had  been  done  them,  so  as  to  induce 

the  enactment  of  a  law  to  redress  the  grievances  of  all  those  who 
46 
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brought  themselves  within  its  provisions.  The  Indians'  rights 
secured,  Fisher  and  Gwin  would,  of  course,  look  to  them  for  a 
fulfilment  of  their  contracts-  Then,  if  it  be  true,  that  Fisher 
and  Gwin  had  only  parol  contracts  with  the  Indians,  there  was 
nothing  in  the  employment  of  Porter  as  agent,  which  would 
bring  home  to  him  a  knowledge  of  that  fact. 

But  it  is  said,  in  addition  to  his  confidential  relation  to  Gwin 
and  Fisher  as  agent,  &c.  they  assigned  to  him  a  part  of  their 
interest  in  consideration  of  his  services,  "heretofore  and  hereaf- 
ter" to  be  performed,  in  attending  to  the  claims  and  procuring 
a  title;  and,  therefore,  he  must  have  known  the  nature  of  their 
contracts  with  the  Indians.  As  well  might  it  be  said,  that  Ma- 
ney  knew  the  nature  of  Fisher's  and  Gwin's  contracts,  because 
he  took  an  assignment  of  land  claims,  depending  on  those  con- 
tracts. Yet  one  of  the  main  pillars  on  which  his  bill  rests  is, 
that  he  did  not  know  the  nature  of  those  contracts.  And,  it 
may  be  added,  there  is  no  allegation  in  the  bill,  much  less  any 
evidence  in  the  cause,  that  he  ever  enquired  to  know  any  thing 
of  them.  Is  it  more  extraordinary  that  Porter  should  take  an 
assignment  from  Fisher  and  Gwin  without  enquiring  into  the 
character  of  their  contracts  with  the  Indians,  than  that  Maney 
should  take  an  assignment  of  a  claim  depending  on  the  same 
contracts  for  its  validity,  without  investigating  them;  and  that, 
too,  when  he  was  contracting  with  his  vendor,  that  he  was  to 
have  no  recourse  on  him  in  law  or  equity,  if  his  title  proved  in- 
valid? 

Then  we  come  to  the  conclusion,  that  there  was  nothing  in 
the  employment  of  Porter,  or  in  the  relation  he  sustained  to 
Fisher  and  Gwin,  which  would  necessarily  notify  him  of  the 
character  of  their  contracts  with  the  Indians,  as  in  the  case  of 
the  Cashier  of  the  Stock  Company,  in  New  York.  There  is  this 
further  difference:  Buck,  the  cashier,  refused  to  give  any  infor- 
mation, or  express  any  opinion  as  to  the  value  of  the  stock. 
Porter  communicated  freely,  answered  all  the  enquiries  made 
of  him,  and,  for  aught  we  can  see,  has  answered  as  far  as  he 
had  any  knowledge,  without  evasion. 

It  cannot,  therefore,  be  held,  that  Porter  has  been  guilty  of  a 
suppressio  veri,  because  he  has  faUcd  to  produce,  or  to  explain 
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the  character  of  contracts,  which,  he  answers,  he  never  saw,  and 
of  which  he  knows  nothing,  except  that  Fisher  and  G  win  told 
him  they  had  contracts  with  the  Indians  for  reservation  claims, 
even  though  the  fact  may  be,  that  these  contracts  are  void  for 
uncertainty,  or  for  want  of  the  necessary  formalities  and  solem- 
nities. 

This  is  a  bill  to  rescind  acontract  executed,  and  presents,  there- 
fore, a  very  diflferent  question  from  that,  where  a  party  calls  upon 
the  court  to  compel  a  specific  performance.  Thosecases  always 
rest  in  sound  discretion,  and  the  contract  will  be  enforced,  or 
not,  as  shall  appear  most  agreeable  to  justice  and  equity.  But 
applications  to  rescind,  must  abide  the  result,  one  way  or  the 
other,  of  the  stem  proof  of  fraud,  for  it  will  never  be  implied. 
In  the  absence  of  all  proof  of  the  svggestio  falsi  or  mppressio  veriy 
these  parties  must  stand  upon  their  contract,  notwithstanding 
the  allegation  by  complainant,  that  he  "has  never  yet  received 
any  thing,  either  in  land  or  money  from  those  claims,  and  is  ap 
prehensive  he  never  shall,"  (the  former  part  of  which  allega- 
tion, to  wit,  that  he  has  never  yet  received  any  thing,  is  admit- 
ted in  the  answer);  and,  notwithstanding  also,  his  fears  "even  if 
the  claims  should  be  finally  allowed  to  the  Indians,  "and 
secured  to  the  purchasers  from  them,  he  would  be  compelled, 
before  he  could  obtain  possession  of  the  land,  to  institute 
suits  in  Mississippi,  the  vexation  and  expense  of  which 
would  probably  ec[ual  or  exceed  the  prospect  of  final  suc- 
cess." Suppose  all  these  fears  should  be,  or  were  even 
now  realised,  still  it  would  afford  no  grounds  for  relief. 
He  took  upon  himself  the  risk.  He  took  a  conveyance, 
without  any  covenants  of  warranty.  Indeed  he  expressly  con- 
tracted with  Porter,  that  he  was  not  to  guaranty  the  title,  and 
was  not  "to  be  bound  by  any  manner  of  recourse  in  law  or 
equity."  And,  without  this  express  contract,  the  mere  convey- 
ance without  covenants  of  warranty,  would  subject  complain- 
ant to  the  loss  by  defect  of  title.  Inthecaseof -4i6o^  vs.  Allen^ 
2d  John.  Ch.  Rep.  619.  Chancellor  Kent  says:  "If  there  be 
no  fraud,  and  no  covenants  taken  to  secure  the  title,  the  pur- 
chaser has  no  remedy  for  his  money,  even  mi  a  failure  of  title. 
This  is  the  settled  rule  at  law,  {Frost  vs.  Rftymami^  2  Caincs,  188,) 
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and  I  apprehend  the  fiame  rule  prevails  in  equity."  In  Ches- 
terman  vs.  Gardner^  5  John.  C.  R.  29,  speaking  of  the  plaintiff's 
remedy,  the  chancellor  says:  "Nor  can  he  have  any  remedy  in 
thiscoiirt,  on  the  mere  ground  of  a  failure  of  title,  if  he  has  taken 
no  covenants  to  secure  the  title,  and  there  be  no  fraud  in  the 
case.  The  cases  to  this  point  were  referred  to  in  Abbott  vs. 
Allm^  2  John.  Ch.  Rep.  522-23,  and  they  appear  to  be  very 
clear  and  explicit."  In  Frost  vs.  Raymond^  2  Caines,  191,  Kent 
says:  "Whatever  may  be  our  opinions  on  the  point,  as  an  ab- 
stract question,  or  whatever  may  be  the  decisions  of  the  civil 
law,  or  the  feudal  and  municipal  laws  of  other  countries,  we 
must  decide  this  question  by  the  common  law  of  England.  It 
was  decided  in  the  case  of  Sexias  Sf  Woody  that  upon  a  sale  of 
goods,  without  warranty,  and  without  deceit,  the  purchaser  took 
the  soundness  and  quality  of  them  at  his  peril. 

We  think  it  is  evident  that  caveat  emptor  has  always  been 
recognised  in  our  law  books,  as  a  fixed  maxim,  applicable 
equally  to  the  transfer  of  lands  and  chattels*  In  Wallace  vs. 
Barhw^s  AdnCr.y  3  Bibb,  171,  the  court  says:  "By  the  stipula- 
tions contained  in  the  agreement  upon  which  this  action  is 
brought,  the  plaintiffs  and  Barlow  seem  to  have  considered  the 
plaintiffs'  title  doubtful.  The  plaintiffs  were  not  to  warrant 
the  title;  they  sold  their  claim  only.  The  plaintiffs'  claim,  and 
not  their  covenant  for  a  good  title,  was  the  consideration  of  the 
covenant  by  Barlow.  It  is  obvious  from  the  agreement  that 
Barlow  purchased  the  benefit  of  the  plaintiff's  claim  only,  that 
it  was  a  chanceing  bargain.  To  an  action  brought  on  such 
a  contract,  it  is  evidently  inadmissible  for  the  defendants 
by  plea  to  aver  a  defect  of  title  in  the  plaintiffs,  unless 
fraud  is  charged  to  have  been  conm^itted  in  making  the  con- 
tract." 

In  Sugden  on  Vendors,  558,  ninth  edition,  a  case  is  mention- 
ed where  A.  bought  an  estate,  to  one  moiety  of  which  there 
was  a  clear  defect  of  title,  which  his  counsel  had  overlooked, 
and  he  was  afterwards  evicted;  he  filed  a  bill  asserting  his  claim 
to  be  repaid  a  moiety  of  the  purchase  money,  although  the  cov- 
enants for  title  did  not  extend  to  the  eviction,  but  the  bill  was 
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dismissed."     See,  also,  the  case  of  Urmston  vs.  Pate^  cited  in 
Sugden  559,  and  4th  Cruise's  Digest,  90. 

It  is  useless  to  multiply  authorities  to  fortify  the  position  that 
Porter  is  not  liable  for  a  defect  of  title,  there  being  no  proof  of 
fraud,  although  the  title  of  Fisher  and  Gwin,  under  whom  he 
claimed,  may  be  absolutely  void. 

The  fifth  and  sixth  positions  of  complainant's  counsel,  as 
above  stated,  are  fully  met  by  the  doctrine  of  caveat  emptor* 
There  is  not  an  instance  where  land  is  sold  without  covenants  of 
warranty,  or,  where,  as  in  this  case,  the  parties  stipulate,  that 
the  vendor  is  in  no  court  to  be  responsible  for  the  title,  and  it 
turns  out,  that  there  is  a  defect  of  title,  in  which  it  may  not  be 
said  the  vendor  has  obtained  a  legal  advantage  over  the  vendee. 
Nor  is  there  an  instance  in  which  a  party  sells  land  believing 
that  he  has  a  valid  claim,  and  it  turns  out  that  he  was  mistaken, 
that  he  had  no  right,  in  which  it  may  not  be  said,  the  parties 
contracted  under  a  mutual  mistake. 

If  a  court  of  equity  can  interfere  in  such  cases,  and  relieve 
the  purchaser  who  has  not  taken  the  precaution  to  secure  him- 
self by  proper  covenants  of  warranty,  the  doctrine  of  caveai 
emptoTj  must  cease  to  be  recognised  as  a  part  of  our  system  of 
laws.  And  in  this  particular  case,  if  relief  can  be  afforded 
complainant  on  such  grounds,  the  solemn  contract  of  the  parties, 
voluntarily,  and,  as  far  as  can  be  seen,  fairly  entered  into,  must 
be  set  at  naught. 

Lastly.  It  is  said,  these  claims  are  a  mere  bubble;  that  a 
fictitious  company  was  gotten  up,  &c.,  holding  out  delusive 
hopes  of  rapid  gain,  and  amounting  to  actual  fraud.  What  is 
a  bubble?  It  is  a  fraudulent  scheme,  known  to  the  proprietors 
to  have  no  foundation  in  reality,  but  holding  out  great  prospects 
of  gain,  to  induce  the  unwary  to  join  in  the  scheme  by  contri- 
buting their  money. 

Then  had  these  Indian  claims  no  foundation  in  reality?  Did 
they  not  fairly  arise  under  the  14th  article  of  the  treaty?  Con- 
tracts were  made,  between  Fisher,  Gwin  and  others,  and  the 
Indians,  to  enforce  their  claims.  Can  we  say,  those  contracts 
were  not  made  bona  fide?  Had  not  the  Indians  the  right  to  em- 
ploy counsel,  men  of  superior  intelligence  to  themselves,  to  aid 
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them,  in  sustaining  their  rights?  To  hold  they  had  not,  would 
in  effect,  be  saying,  they  were  the  lawful  prey  of  artful  and  ra- 
pacious white  men.  If  they  have  a  right  to  call  to  their  aid  the 
superior  intelligence  of  white  men,  have  they  not  the  same  right 
to  contract  to  pay  them  for  their  services?  Whether  they  had 
a  complete  title  to  the  property  they  contracted  to  pay,  and 
could  convey  a  title,  is  not  deemed  material.  If  they  believed 
they  had  the  right  to  make  compensation  out  of  the  lands  they 
were  seeking  to  secure,  and  Fisher,  Gwin  and  others  took  convey- 
ances for  the  lands  in  good  faith,  believing  they  were  acquiring 
such  title  as  the  government  of  the  United  States  might  guar- 
anty to  the  Indians,  it  cannot  be  said  they  were  engaged  in  a 
fraudulent  scheme,  for  the  purpose  of  alluring  the  unwary. 
That  they  engage^  Porter  to  attend  at  Congress,  and  urge  the 
recognition  of  these  claims,  for  which  they  contracted  to  pay 
him  in  a  portion  of  the  same  lands  to  which  they  had  acquired 
a  claim  by  contract  with  the  Indians,  certainly  cannot  give  the 
whole  affair  the  character  of  a  bubble. 

The  view  taken  of  this  case,  renders  it  unnecessary  to  de- 
liver an  opinion  on  the  question  of  confirmation  which  has  been 
argued,  growing  out  of  the  execution  of  the  new  note  of  $5000, 
and  taking  up  those  for  $10,000. 

If  we  had  held  the  original  contract  between  the  parties,  void, 
we  should  have  no  hesitation  in  deciding,  that  the  compromise 
and  execution  of  the  new  note,  was  not  a  confirmation  of  the 
original  void  contract. 

We  are  unable  on  any  ground  to  sustain  complainant's  bill, 
and  the  decree  of  the  chancellor  must,  therefore,  be  affirmed. 
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The  defendant's  counsel  objected  to  this  evidence  as  incom- 
petent, and  now  insists  that  it  was  improperly  admitted. 

We  think  the  means  of  knowledge,  disclosed  by  these  wit- 
nesses, W£U3  sufficient  to  enable  them  to  form  an  opinion  as  to 
the  hand  writing  of  the  officers  of  the  Bank. 

If  a  witness  has  corresponded  with  a  party,  or  has  frequently 
seen  writings  acknowledged  by  him  to  be  genuine,  and  has  thus 
become  acquainted  with  his  handwriting,  he  is  competentto  tes- 
tify thereto. 

In  this  ease,  the  witnesses  have  often  received  its  notes  from 
the  Bank,  and  paid  them  to  the  Bank.  Here  was  an  act  done 
equal  to  an  express  acknowledgment  of  handwriting.  In  pay- 
ing out  the  notes  there  was  an  assertion  of  the  officers  of  the 
Bank,  that  they  were  genuine.  And,  although,  both  the  officers 
whose  signatures  are  to  the  notes  may  not  have  had  a  direct 
agency  in  making  these  payments,  yet  when  the  witnesses  paid  its 
notes  to  the  Bank,  and  they  were  received  without  objection  as 
genuine,  it  becomes  conclusive  evidence  that  they  were  so. 

All  that  the  rule  of  law  contended  for  requires,  is  that  a  wit- 
ness who  is  called  to  prove  handwriting,  shall  be  able  to  show, 
that  he  has  had  such  means  of  knowledge  as  to  furnish  a  rea- 
sonable presumption  that  he  is  qualified  to  form  an  opinion  on 
the  subject.     And  the  opportunity  of  acquiring  such  knowledge, 
mentioned  in  the  books  on  evidence,  such  as  having  seen  the 
party  write,  having  corresponded  with  him,  or  seen  writings 
acknowledged  "by  him  to  be  genuine,  are  only  illustrations  of 
the  principle,  and  are  not  to  be  understood  as  the  only  means 
whereby  such  knowledge  may  be  acquired.     If  other  means  of 
'knowledge,  in  the   view  of  reason  and  common   sense,  will 
equally  afford  it,  there  can  be  no  reason  why  the   statement  of 
such  means  of  information  shall  not  be  held  to  be  sufficient, 
preliminary  to  an  examination  in  chief  in  relation  to  the  writing. 

We  think,  therefore,  that  these  witnesses  were  properly  ex- 
amined as  to  the  genuineness  of  the  note  in  question. 

Objection  is  also  taken  to  the  part  of  the  evidence  of  these 
witnesses,  wherein  they  state,  that  from  the  general  appearance 
of  the  note,  and  particular  parts  of  the  engraving,  they  believed 
it  to  be  counterfeit. 
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There  id  certainly  no  objection  to  this  proof.  The  witnesses 
had  already  proved,  that  they  were  well  acquainted  with  the 
genuine  notes  of  this  BanL 

If  the  engraving  were  unlike  the  genuine  ones,  or  the  paper 
were  strikingly  unlike  thatujjon  which  the  genuine  ones  were 
printed,  evidence  of  its  spurious  character  might  be  thus  fur- 
nished, though  there  were  no  proof  as  to  the  signatures.  The 
whole  writing  and  the  material  on  which  it  is  found,  may  be 
looked  to,  in  order  to  ascertain  its  genuineness,  and  especially, 
in  questions  as  to  counterfeit  Bank  notes,  is  it  important  to  have 
proof  of  such  fax3ts.  It  is  said  there  is  no  evidence,  that  notes 
of  this  Bank  circulated  as  currency. 

Hoodenpile  says,  he  has  been  in  the  habit  of  receiving  and 
paying  out  the  notes  of  this  Bank,  and  that  be  received  and 
paid  out  many  of  the  notes  of  the  Bank.  The  evidence  of 
Britton  is  to  the  same  purport.  Now  this  evidence  contains  the 
statement  of  facts,  from  which  the  necessary  inference  is,  that 
the  notes  of  this  Bank  did  circulate  as  currency. 

The  witnesses  say  they  paid  them  out,  they  had  been  in  the 
habit  of  receiving,  and  paying  them  out.  Such  language  ne- 
cessarily implies  thdir  circulation  as  currency.  They  say  they 
received  its  notes  from  the  Bank  and  were  in  the  habit  of  pay- 
ing them  out 

We  know  from  the  public  laws,  that  the  Bank  of  Tennessee 
is  authorized  to  issue  notes,  to  circulate  as  currency,  and  when 
the  notes  are  issued,  and  are  used  by  persons  paying  them  out, 
that  is  putting  them  in  circulation  as  currency. 

Upon  the  whole  we  think  there  is  no  error  in  the  record,  in 
this  cause,  and  order  that  the  judgment  be  affirmed. 

47 
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Bradford  vs.  The  State. 

Th«  indictment  charged,  that  the  defendant  fraudulent!/  and  feloniously  kept  in  hit 
posseasion  a  machine,  which  said  machine  was  then  and  there  intended  by  the  prison, 
er  for  the  forging^  and  counterfeiting  the  coin  current  by  law  and  usage  io  the  State 
of  Tennessee:  Held,  that  this  charge  was  sufficiently  specific  in  its  description  of  the 
character  of  coin  intended  to  be  forged  and  counterfeited. 

Tatdj  for  the  plaintifT  in  error. 
Attorney  General^  for  the  State. 

Reese,  J.  delivered  the  opinion  of  the  court. 

The  39th  section  of  the  criminal  code,  among  other  things, 
enacts,  that  ^^no  person  shall  fraudulently  make,  mend  or  pre- 
pare or  use,  or  assist,  or  be  concerned  in  making,  mending, 
preparing  or  using  any  machine  or  instrument,  intended  for  the 
forging,  counterfeiting  or  adulterating  any  coin  which  may  be 
current  in  this  State,  either  by  law  or  usage.  No  person  shall 
fraudulently  keep  in  possession  or  conceal,  or  assist  in  conceal- 
ing any  such  machine  or  instrument." 

The  prisoner  was  indicted  and  convicted  in  the  circuit  court 
of  Franklin,  on  the  latter  clause  above  quoted. 

The  count  of  the  indictment  upon  which  he  was  convicted, 
charges  that  ^*the  prisoner  did  feloniously  and  fraudulently,  and 
without  any  lawful  excuse,  keep  in  his  possession  a  machine, 
which  said  machine  was  then  and  there  intended  by  the  prison- 
er for  the  forging  and  counterfeiting  the  coin  current  by  law 
and  usage  in  the  State  of  Tennessee,  and  the  United  States, 
contrary,"  &c. 

It  has  been  argued  for  the  prisoner,  in  arrest  of  judgment,  that 
the  indictment  is  defective,  in  not  alledging  more  specifically 
the  nature  of  the  machine,  especially  in  not  setting  forth  particu- 
larly the  description  of  coin  which  the  machine  was  intended  to 
counterfeit.  In  the  case  of  Peek  vs.  The  State^  2  HtUnphreys* 
in  an  indictment  for  passing  counterfeit  coin,  the  indictment  al* 
ledged  the  species  of  coin  to  be  dollars,  without  an  account  of 
whether  the  doUax  passed  was  American,  Spanish  or  Mexican, 
and  this  was  held  to  be  sufficient.    But  it  is  said  that  case  itself 
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is  an  authority  to  show  that  in  this  case,  the  indictment  ought 
to  have  stated,  whether  the  machine  was  adapted  to  the  forg- 
ing and  coimterfeiting  of  dollars,  or  half  dollars,  or  quarters  of 
dollars,  &c.     We  do  not  think  the  analogy  applies* 

The  gravamen  of  theofience  here,  is  for  fraudulently  keeping 
machinery  and  instruments  intended  for  the  forging  the  current 
coin.  Such  a  degree  of  certainty,  indeed,  in  an  indictment  is 
necessary,  as  shall  inform  the  prisoner  of  the  nature  of  the  of- 
fence, and  identify  the  criminal  transaction  imputed.  But  it  is 
not  necessary  in  general,  and  can  serve  no  purpose  but  to  facil- 
itate the  escape  of  offenders,  to  amplify  and  encumber  the  charge, 
by  circumstantial  detail,  and  minute  description.  It  is  true  that 
in  some  instances,  the  statutory  creation  of  ofiences  is  compris- 
ed in  terms  so  general,  that  the  offence  cannot  be  sufficiently 
charged  in  the  words  of  the  statute,  and  withoutlnore;  in  such 
cases,  to  attain  requisite  certainty,  there  must  be  added  the  ne- 
cessary circumstances  of  description.  We  are  not  prepared 
to  say,  however,  that  this  is  one  of  those  cases,  even  if  it  stood 
upon  the  39th  section  of  the  act  of  1829,  ch.  23.  But  the  legis- 
lature on  the  21st  of  January,  1842,  ch.  48,  sec.  6,  enacted, 
''that  in  all  indictments  for  ofiences  against  the  39th  sec- 
tion of  the  act  of  1829,"  referred  to,  "for  making  fictitious  in- 
struments, or  buying  the  same,  making  or  preparing  plates  to  be 
used  in  making  counterfeits  or  fictitious  instruments,  and  in  all 
other  cases,  where,  from  the  nature  of  the  offence,  a  fraud  upon 
the  public  was  intended,  but  no  particular  person  was  intended 
to  be  defrauded,  it  shall  be  sufficient  to  charge  the  offence  in 
the  "words  of  the  act." 

The  phraseology  above  quoted,  in  its  enumeration  of  particu- 
lars, cannot  be  very  highly  praised  for  perspicuity.  But  we 
understand  it  to  mean,  that  all  the  oflfences  created  in  the  39th 
section,  may  be  indicted  in  the  words  of  the  act.  But  if  it  does 
not  thus  meanf  those  offences  are  comprehended  under  the  gen- 
eral rule  laid  down  in  the  section  quoted.  This  indictment 
must  then  be  sufficiently  certain  under  the  act  of  1842,  and  must 
be  held  good,  unless  it  fall  short  of  doing  what  the  constitution 
enjoins,  namely,  giving  to  the  defendant  notice  of  the  nature  of 
the  charge  against  him. 
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We  think  that  this  cannot  be  successfully  contended.    The 
facts  in  this  case  sufficiently  sustain  the  finding  of  the  jury,  and 
we  perceive  no  error  of  the  court,  either  in  the  admission  of 
testimony  or  in  the  charge  to  the  jury;  and  we,  therefore,  affirm 
the  judgment. 


Staoos  v8.  The  State. 

1.  Where  a  pro  tern,  appointment  of  Attorney  General  haa  been  made,  the  record  should 
shew  the  fact  of  appointment  and  the  facts  that  authorixed  such  ap|)ointment. 

2.  The  record  of  a  criminal  cause  need  not  shew  that  an  Attorney  General  pro  tern- 
p*rt  took  the  oaths  prescribed  by  the  constitution  and  laws.  The  fact  that  the  record 
shews  that  the  officer  pro  ttm.  took  an  oath  to  demean  himself  honestly  and  faithfully 
as  Attorney  General,  does  not  negative  the  idea  that  he  also  took  an  oath  to  support 
the  constitution  of  the  United  States  and  of  the  State. 

3.  Where  nn  appeal  is  taken,  the  bill  of  exceptions  must  be  made  out  before  the  adjourn- 
ment  of  the  court,  and  no  order  can  be  made  that  it  be  taken  at  a  subsequent  term, 
whether  general  or  special. 

This  case  was  argued  by  Messrs.  Goode  and  Looney^  for  the 
plaintiff  in  error,  and  by  the  Attorney  Oeneral  and  Mr.  Shields ^ 
for  the  State. 


Green,  J.  delivered  the  opinion  of  the  court. 

This  is  an  indictment  against  the  defendant  and  two  others 
for  murder.  The  indictment  is  signed  by  "Littlebury  L. 
Mack,  Attorney  General  pro  tern,  of  Wayne  county"— and  the 
counsel  for  the  prisoner  contend,  that  the  record  should  show, 
that  said  Attorney  General  was  duly  and  constitutionally  ap- 
pointed, qualified  and  inducted  into  office.  The  record  con- 
tains the  following  entry:  "It  being  announced  to  the  court  that 
William  F,  Dougherty,  Esq.  Attorney  General  for  this  solici- 
tonal  district,  has  resigned  his  office  as  such  Attorney  General, 
and  it  appearing  to  the  court  that  there  is  no  Attorney  General 
in  attendance  at  this  court  to  prosecute  the  pleas  of  the  State, 
and  the  successor  of  the  said  Wm.  F.  Daugberty  failing  to  attend 
this  court,  it  is  therefore  considered  by  the  court,  that  Little- 
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bury  L.  Max;k,  a  practicing  Atlorney  of  this  court,  be  and  he 
is  hereby  appointed  Attorney  General  pro  temparCi  to  prosecute 
the  pleas  of  the  State  at  the  present  term  of  this  court.  Where* 
upon  the  said  Littlebury  L.  Mack,  took  an  oath  faithfully  and 
honestly  to  demean  himself  as  such  Attorney  General*" 

No  objection  is  taken  to  the  regularity  of  the  appaitUmerU  of 
the  Attorney  General  pro  tempore;  but  it  is  said  that  as  the  con- 
stitution requires  that  all  officers  shall  take  an  oath  to  support 
the  constitution  of  this  State  and  of  the  United  States  before 
entering  on  the  duties  of  their  office,  the  record  should  show 
that  those  oaths  were  administered  in  this  case;  and  as  it  is 
silent  upon  the  subject,  we  are  to  infer  that  the  oaths  were  not 
taken,  and  consequendy  that  Mr.  Mack  was  not  properly  quali- 
fied as  Attorney  General,  and  authorized  by  law  to  prefer  tliis 
bill  of  indictment  against  the  defendants. 

We  are  of  opinion  that  the  record  of  a  criminal  cause  need 
not  show  that  the  Attorney  General  took  the  oaths  prescribed 
by  the  constitution  and  laws.  If  it  be  necessary  to  appear  in 
every  case  that  an  Attorney  General  pro  tempore  was  thus  quali- 
fied, no  reason  is  perceived,  why  the  regularly  elected  Attor- 
ney General's  qualification  should  not  be  shewn  in  every  case 
prosecuted  by  him.  But  this  no  one  would  contend  for,  and 
indeed  it  would  be  impracticable,  unless  he  were  sworn  into 
office  in  every  county  in  his  circuit.  The  public  records  of  the 
country  show  tliat  he  is  the  regularly  elected  and  conmiissioned 
officer  of  the  government,  and  we  are  to  presume  that  he  has 
taken  the  oaths  prescribed  by  the  law  and  the  constitution. 
The  same  thing  must  be  presumed  as  to  all  the  judicial  and 
ministerial  officers  of  the  government.  The  action  of  various 
officers-^Judge,  Attorney  General,  Clerk  and  Sheriff,  is  neces- 
sary in  every  criminal  prosecution — ^all  these  are  required  to 
take  oaths,  before  entering  upon  the  duties  of  their  offices;  but  no 
one  has  ever  thought  that  a  record  of  their  oaths  must  be  made  in 
every  court  where  their  functions  are  discharged,  and  be  copied 
into  the  record  of  every  criminal  prosecution.  But  upon  what 
principle  shall  it  be  omitted  as  to  thesej  and  required  as  to  an 
Attorney  General  pro  tempore?  We  do  not  perceive  any.  But 
the  record  of  an  appointmait  of  an  Attorney  General  pro  temr 
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2>ore  by  the  courti  must  appear,  because  there  is  a  regulai^ly  ap<* 
pointed  Attorney  General  for  each  circuit,  who  alone  is  author- 
ized to  prosecute  the  pleas  of  the  State,  unless  the  contingency 
happen,  which  by  the  constitution  will  authorize  the  court  to 
appoint  another  person  pro  tempore.  When  therefore  we  see 
the  name  of  another  person,  than  the  regularly  appointed  At- 
torney General  to  a  bill  of  indictment,  we  must  see  from  the 
record  his  appointment,  and  the  facts  that  authorized  it.  But 
having  been  regularly  appointed — ^the  consequences  of  that  ap- 
pointment are  the  same  for  the  time  being,  that  follow  the  ap- 
pointment of  the  Attorney  General  for  the  circuit*  If  it  be  not 
required  that  the  record  should  shew  that  any  of  the  oaths  pre- 
scribed for  an  officer  of  this  character  were  taken,  certainly  the 
fact,  that  one  of  those  oaths  is  set  out  in  the  record  cannot  alter 
the  case. 

If  the  clerk  copy  that  which  need  not  appear,  it  furnishes  no 
evidence  that  other  facts,  which  are  to  be  presumed  and  need 
not  be  stated,  had  no  existence.  It  is  not  a  case  where  the  enu- 
meration of  one  thing,  is  the  exclusion  of  another.  Upon  this 
point,  therefore,  we  think  there  is  no  error.  AU  the  other  ques- 
tions that  have  been  debated  arise  out  of  the  bill  of  exceptions; 
but  as  it  appears  from  the  record,  that  this  bill  of  exceptions 
was  taken  and  sealed  by  the  court  at  a  subsequent  term  to  the 
one  at  which  the  prisoner  was  tried,  and  when  an  appeal  had 
been  granted,  and  the  cause  was  out  of  thai  court,  we  are  of 
opinion  that  we  cannot  notice  it  as  a  part  of  the  record  in  the 
cause. 

It  appears  that  the  prisoner  was  tried  and  convicted  on  the 
11th  day  of  October  last,  at  the  regular  October  term  of  the 
circuit  court  of  Wayne  county,  and  that  on  the  same  day  he 
appealed  to  this  court,  and  entered  into  a  recognizance  to  appear 
here  at  the  present  term.  On  the  same  day,  on  motion  of  de- 
fendant's Attorney,  it  was  ordered  that  he  have  till  the  special 
term  of  the  court,  to  be  held  on  the  4th  Monday  of  the  same 
month,  to  tender  his  bill  of  exceptions. 

At  the  special  term,  on  the  26th  day  of  October,  it  is  of  re- 
cord, that  the  defendant's  counsel  that  day  tendered  a  bill 
of  exceptions  in  this  cause,  which  was  signed,  sealed  and  or- 
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dered  to  be  made  a  part  of  the  record.  There  can  be  no  doubt, 
but  that  the  cause  was  gone  from  that  court,  and  was  in  legal 
contemplation  in  this  court,  immediately  upon  the .  expiration 
of  the  term  at  which  it  was  tried,  and  the  appeal  was  taken. 
After  that  term  no  order  in  the  cause  could  be  changed,  nor 
could  any  new  order  be  made,  and  consequently  the  order  en- 
rolling the  bill  of  exceptions,  and  making  it  a  part  of  the  re- 
cord at  such  subsequent  term,  could  not  legally  be  done. 

But  it  is  said  that  this  special  term,  may  be  regarded,  as  a 
continuation  of  the  regular  term,  and  part  of  it.  This  view  of 
the  case  cannot  be  maintained.  The  law  authorizing  special 
terms  of  the  circuit  court,  constitutes  them  distinct  terms,  and 
prescribes  the  manner  in  which  a  jury  for  such  term  shall  be  ap- 
pointed. As  this  bill  of  exceptions  cannot  be  noticed,  it  is  un- 
necessary to  remark  upon  the  questions  that  have  been  discus- 
sed, arising  out  of  the  evidence  and  the  charge  of  the  court. 

It  may  not  be  amiss  however  to  state,  that  the  evidence 
strongly  indicates,  a  degree  of  guilt  on  the  part  of  this  defend- 
ant, far  beyond  that  assumed  by  the  jury  in  this  verdict,  and 
that  they  have  placed  the  most  favorable  construction  upon 
the  circumstances  implicating  the  prisoner.  The  court  is  of 
opinion  that  there  is  no  error  in  this  record  and  order  that  the 
judgment  be  affirmed. 


Payne  t«.  The  State. 

1.  Where  a  pereon  offered  as  a  juror  states  that  he  has  heard  the  circumstances  of  the 
case,  and  belieyiog  the  statements  he  has  heard  to  be  trae*  has  made  np  his  mind  as 
to  the  goilt  or  innocence  of  defendant,  he  is  incompetent.  He  is  incompetent  whether 
he  derives  his  information  from  a  witness  or  from  others,  who  professing  to  have  ascer- 
tained the  facts,  may  communicate  a  narrative  of  them  to  him. 

2.  Individuals  offered  as  jurors  stated  that  from  rumor  and  reports  in  their  neighbor- 
hood, they  had  heard  that  a  man  had  been  killed,  that  defendant  was  accused  of  the 
murder  and  had  attempted  to  make  his  escape,  and  that  upon  these  facts  and  circum- 
stances they  had  formed  and  expressed  an  opinion:  Held,  that  they  were  competent 
as  jurors. 

VendbUj  for  the  plaintiff  in  error. 


376  NASHVILLE : 

[Payne  ««.  TIm  8Ute.] 

Attorney  General  Sf  A.  Ewingj  for  the  State. 

Green,  J.  delivered  the  opinion  of  the  court 

This  is  an  indictment  for  murder.  The  prisoner  was  put 
upon  his  trial  in  the  circuit  court  of  Franklin  county,  and  the 
court  proceeded  to  elect  a  jury,  in  the  progress  of  which  Charles 
Barnes  and  Jesse  Brewer  were  sworn  and  examined — who 
severally,  upon  their  examination,  stated  that  from  rumor,  and 
the  reports  in  their  neighborhood,  they  had  formed  and  ex- 
pressed opinions  in  relation  to  the  case*  They  further  stated, 
that  the  circumstances  of  the  case  had  not  been  related  to  them 
nor  had  they,  from  the  rumor  and  reports  which  they  had  heard 
in  their  neighborhood,  been  informed  of  the  circumstances  in 
the  case.  Upon  cross-examination,  by  the  counsel  for  the  de- 
fendant, they  both  stated  that  from  the  rumor  and  reports  in 
their  neighborhood,  they  had  heard  that  a  man  had  been  killed, 
that  the  defendant  was  accused  of  having  killed  him,  and  that 
the  defendant  had  attempted  to  escape.  They  both  stated  that 
this  was  all  they  had  heard  in  any  way  about  the  case — ^that 
they  believed  what  they  had  heard,  and  had  thereupon  formed 
and  expressed  their  opinions;  whereupon  the  defendant  chal- 
lenged said  Barnes  and  Brewer  for  cause,  which  challenges 
were  disallowed  by  the  court,  and  before  the  jury  was  made 
up,  the  defendant  exhausted  all  his  peremptory  challenges. 
To  the  opinion  of  the  court,  disallowing  the  said  challenges  for 
cause,  the  defendant  excepted. 

The  jury  found  the  defendant  guilty  of  murder  in  the  first 
degree,  and  sentence  of  death  having  been  passed  upon  him, 
this  appeal  in  error  was  prosecuted. 

The  only  question  presented  by  this  record  is,  whether  from 
the  facts  they  disclosed,  the  jurors  Barnes  and  Brewer  were 
above  exception,  and  in  a  state  of  mind  to  afford  the  defendant 
a  fair  and  impartial  trial. 

In  the  case  of  McGowan  vs.  the  State,  9  Yerg.  Rep.  193,  this 
court  says:  "If  it  appear  to  the  judge,  who  under  our  system  is 
the  trier  of  the  competency  of  the  juror,  that  he  has  heard  the 
circumstances  of  the  case,  and  believing  the  statements  he  has 
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Iidard  to  be  true,  has  formed,  or  formed  and  expressed  an  opin- 
ion, that  is,  has  made  up  his  mind  as  to  the  guilt  or  innocence 
of  the  prisoner,  he  ought  to  be  rejected." 

We  do  not  know  that  a  rule  can  be  laid  down  upon  this  sub- 
ject, more  clear,  explicit,  and  free  from  ambiguity.  We  have 
given  it  a  careful  re-consideration,  aiid  believe  that  in  all  its 
parts,  It  IS  an  accurate  and  just  delineation  of  the  grounds  and 
principles  upon  which  the  impartiality  of  a  juror  may  be  tested. 

If  on  theonehand^ajuror  has  heard  the  facts  and  circum- 
stances, constituting  a  narrative  of  the  occurrences  connected 
with  the  perpetration  of  a  crime,  and  believing  them,  has  made 
up  his  mind  as  to  the  guilt  or  innocence  of  the  accused,  he  is 
not  competent  to  try  the  cause  impartially;  and  his  mind  is 
equally  pre-occupied,  and  in  an  unfit  condition  to  examine  im- 
partially the  prisoner's  case,  whether  his  information  came 
from  the  witnesses,  or  from  others,  who  professing  to  have  as- 
certained the  &uctSf  may  communicate  a  narrative  of  them  to 
him. 

•On  the  other  hand,  if  a  juror  have  heard  only  the  general 
conclusions  of  his  informants;  such  as,  that  A.  B.  has  stolen  a 
horse,  or  that  C.  D.  has  killed  a  man,  and  forms  and  expresses 
an  opinion  upon  that,  without  hearing  the  facts  and  circum- 
stances attending  the  homicide,  or  the  theft,  his  mind  is  not  pre- 
occupied by  the  case  he  is  called  to  try,  and  any  vague  opinion 
he  had  formed,  vanishes  as  the  evidence  exhibiting  the  facts 
and  circumstances  of  the  case,  is  unfolded  to  his  mind.  Nor 
will  vague  and  floating  rumors,  of  whose  origin  he  has  no  infor- 
mation, and  of  whose  authenticity  he  has  no  just  grounds  of 
belief,— although  they  put  on  the  form  of  a  narrative  and  cir- 
cumstantial detail  of  the  facts, — produce  such  an  impression  on 
a  juror's  mind,  as  to  affect  his  impartiality.  He  may  have 
formed  an  opinion  upon  the  hypothesis,  that  the  rumors  are  true, 
but  such  impression  is  removed  immediately,  when  the  facts  df 
the  cause  show  the  falacy  of  the  rumors.  They  came  in  a 
questionable  shape,  and  the  mind  had  never  reposed  upon  them 
as  true. 

We  do  not  feel  disposed,  therefore,  to  alter,  either  in  sub- 
48 
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Stance  or  phraseology,  the  rule  which  was  laid  down  in  AC> 
Ooujen  vs.  The  StatCy  upon  this  subject. 

The  question  then  arises,  whether,  tried  by  this  rule,  the  ju- 
rors, Barnes  and  Brewer,  were  competent. 

They  stated,  that  they  had  formed  opinions  from  rumor,  but 
the  circumstances  of  the  case  had  not  been  related  to  them; 
they  had  only  heard  that  a  man  had  been  killed;  that  the  de* 
fendant  was  accused,  and  had  attempted  to  escape. 

We  do  not  think  any  opinion,  affecting  the  impartiality  of  the 
jurors  could  be  formed  upon  a  rumor  of  these  facts  only. 

The  death  of  the  man,  and  the  attempt  of  the  accused  to  es- 
cape, are  the  only  facts  of  the  case,  which  they  had  he£Lrd.  Be- 
lieving these  facts,  an  impression,  a  mere  suspicion  of  his  guilt, 
may  have  been  excited,  which  having  been  expressed  by  them, 
they  have  dignified  with  the  name  of  "opinion."  Had  these 
facts  only,  constituted  the  "circumstances"  of  this  case,  the 
jury,  instead  of  the  solemn  result  to  which  they  arrived,  would 
have  delivered  the  prisoner,  with  scarcely  a  suspicion  that  he 
was  the  perpetrator  of  the  crime.  If  this  must  have  been  the 
judgment  of  the  jury,  how  could  these  persons,  who  were  chal- 
lenged for  cause,  have,  from  a  mere  rumor  of  facts,  entertained 
an  opinion  that  would  affect  their  impartiality? 

We  think,  therefore,  that  the  defendant's  challenges  were 
properly  disallowed,  and  aflSrm  the  judgment. 
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until  4th  Edward  yi.,  was  night  a  necessary  ingredient  of  bur- 
glary; and  the  law  was  intended  as  a  protection  of  the  owner 
and  family,  and  not  of  the  property.  See  Crabb's  History 
Eng.  Law,  308;  2  Reeve's  History  Eng.  Law,  352,  and  also 
Hawkins'  P.  C.  103. 

2.  The  law  against  burglary,  was  made  for  the  personal  pro- 
tection of  the  owner,  and  for  that  purpose  to  secure  the  sancti- 
ty of  his  dwelling,  and  no  building  can  come  within  the  pro- 
tection of  the  owner's  mansion,  unless  it  form  a  part  of  it,  and 
be  used  with  it,  as  a  necessary  part  of  the  dwelling,  conducing 
towards  the  comfort  of  its  inmates;  and  (the  term  mansion-house) 
cannotenjbrace a store-bousp,  work-shop,  &c.,  separated  fromit, 
and  appropriated  to  a  trade,  or  business,  that  is  not  at  all 
necessary  to  the  dwelling,  as  such.  See  Langford^s  case,  1 
Devereux,  293;  State  vs.  Ginnis,  1  Nott  and  McCord,  683;  Peo- 
ple vs.  ParJcer,  4  John.  424. 

3.  It  is  contended,  that  the  old  English  authorities,  so  confi- 
dently relieB  on,  by  the  State's  counsel,  do  not  on  a  fair  exam- 
ination, conflict  with,  but  do  actually  sustain  this  distinction. 
See  4  Blackstone's  Com.  176-8,  in  which  he  says;  "that  bur- 
glary can  only  be  committed  by  breaking  a  dwelling  or  man- 
sion-house. For  no  distant  barn,  ware-house,  stable,  or  the 
like,  is  under  the  same  protection."  This  is  also  the  language 
of  Hawkins,  P.  C,  102;  2  East,  P.  C,  493;  4  Dane's  Abridg. 
ch.  212,  a  7,  and  3  Title  Burglary;  and  1  Hale,  P.  C.  558 
(See  4Petersdorff*,  522,)  as  quoted  by  writers,  says:  "Outhouses, 
such  as  bams,  stables,  cow-houses,  laundries,  and  the  like,  if 
they  be  part  of  the  messuage,  will  be  the  subject  of  burglary." 
Also,  2  Starkie,  323;  2  Russell,  30;  Bacon's  Abridgment,  Title 
Burglary. 

4.  All  these  writers,  thus  enumerating  a  class  of  out-houses, 
which  come  uijder  the  protection  of  the  dwelling,  with  an  "etc," 
and  "the  like,"  "such  as,"  &c.,  it  will  be  necessary  to  enquire  the 
meaning  of  such  expressions;  as  to  which,  see  1  Chitty,  P.  C. 

5.  But  it  is  replied,  that  though  this  might  have  been  the 
early  construction  of  the  English  courts,  yet  we  are  hemmed  in 
by  later  decisions,  such  as  Gibson's  case,  and  Brown's  case, 
cited  in  late  authorities.     This  might  be  the  case,  if  the  late  de»- 
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cisions  of  the  English  courts  had  proceeded  upoa  the  common 
law,  alone,  and  not  upon  a  statute,  to-wit,  7th  and  8th  George 
2,  ch.  29  sec.  13,  1  Harrison's  Digest,  769,  Title  Burglary, 
which  extended  the  common  law  to  all  out-buildings  in  the  same 
enclosure,  as  the  mansion,  the  result  of  which  was,  the  decis- 
ion in  the  case  of  Rex  vs.  Parker y  1  Harrison's  Digest,  769,  de- 
claring it  burglary  to  break  and  enter  a  summer-house,  at  the 
distance  of  half  a  mile  from  the  mansion,  thej^  being  in  the  same 
enclosure. 

6.  If,  however,  this  statute  should  not  be  thought  to  have 
changed  the  common  law,  it  is  still  contended  that  the  modem 
cases,  from  Garland^ s  (decided  in  1776,)  down  to  Westioood^s 
case,  in  1822,  when  rightly  considered,  and  taken  all  together, 
do  confirm  and  sustain  the  good  sense,  sound  justice,  and  great 
ability  of  the  American  cases,  before  cited.  Although  these 
cases  seem  to  make  shops,  stores,  counting  rooms,  and  factories 
the  subjects  of  burglary,  it  is  only  when  they  form  a  part  and 
parcel  of  the  mansion-house,  by  being  under  tl\e  same  roof, 
and  generally  having  one  common  continuous  wall;  hence  the 
authority  of  all  the  following  cases,  is  inapplicable  here,  and  if 
they  have  now  any  weight,  it  is,  by  showing  that  a  rule  exists, 
to  which  ours  is  an  exception.  GribsonU  case,  (1785,)  2  East, 
P.  C.  508,  and  in  4  PetersdorfF,  522,  (1785,)  G.  Broton's  case, 
2  East,  P.  C.  492-3,  (1787,)  Rex  vs  Rogc7-8,  4  PetersdorfF,  518, 
(1787,)  Rex  vs.  Chalking  et  al,  Russell  and  Ryan,  334,  (1817,) 
Rex  vs.  Littego,  Russell  and  Ryan,  357,  (1818,)  Rex  vs.  Mar' 
tin,  Russell  and  Ryan,  108,  (1806,)  Rex  vs.  HancocJc,  Russell 
and  Ryan,  170,  (1810.) 

7.  And  it  has  been  decided  that  even  buildings,  adjoining  and 
contiguous  to,  and  under  the  same  roof,  and  being  in  every  re- 
spect a  part  of  the  dwelling,  but  not  necessary  to  it,  as  such, 
nor  being  any  of  the  offices  of  the  dwelling,  may  be  excluded 
from  the  protection  of  the  mansion.  See  EggingtorCs  case,  4 
PetersdorfF,  515,  (1801,  A.  D.)  Rex  \s.  Wirvisy  4  PetersdorfF, 
516,  (1817.)  And  that  this  is  a  correct  view  of  these  cases,  is 
proved  by  Rex  vs^.  Ca^thy  2  East,  P.  C.  492,  and  Rex  vs.  Clay- 
huruy  Russell  and  Ryan,  360 — ^where  the  out-houses  broken 
were  offices,  necessary  to  the  dwelling. 
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8.  Even  these  offices,  or  appendages  of  a  dwelling,  lose 
their  protection,  when  separated  therefrom.  Rex  vs.  Garlaiidj 
2  East,  P.  C.  493,  (1776,)  Bex  vs.  Westwoody  Russell  and  Ryan, 
496,  (1822.) 

Attorney  General^  for  the  State. 

1.  What  is  a  breaking?  The  defendant  removed  a  cross-bar 
and  opened  the  store  door. 

This  is  a  breaking.  See  Roscoe,  253,  where  the  unlatching 
a  door  was  held  burglary.  2  Rass.  page  6:  2  East,  P.  C.  488. 
See  Br(ywrCs  case,  cited  in  2  East,  487,^  cited  and  approved  in 
Roscoe,  254:  1  TomUn,  277.  So  removing  a  stick  of  wood 
from  inner  cellar  door  and  turning  a  button.  4  Rogers  Rec. 
cited  Roscoe,  253.  Raising  a  window  sash  is  a  breaking.  See 
Wheeler's  cases,  471.  So  lifting  up  the  flap  of  acellar  door  kept 
down  by  its  own  weight.  Moody's  Crown  cases,  377:  Russell 
&  Ryan,  157.  See  the  general  doctrine  in  Archbold,  26S,  8 
Russell,  7. 

2.  What  is  included  in  the  term  mansion-house? 

The  mansion-house  not  only  includes  the  dwelling-house,  but 
also  out-houses,  such  as  barns,  stables,  cow-houses,  dairy- 
lK>uses  and  the  like,  if  they  be  parcel  of  the  messuage,  though 
they  be  not  under  the  same  roof  or  joining  contiguous  to  it.  2 
East,  492,  sec.  10: 

Blackstone  says,  if  the  barn,  stable,  or  ware-house,  be  parcel 
of  the  mansion-house,  and  within  the  same  common  fence, 
though  not  under  the  same  roof  or  contiguous,  a  burglary  may 
be  committed  therein.     4  Black.  225,  marg.  page. 

See  Moody,  13,  where  a  ware-house  is  held  to  be  parcel  of 
mansion-house. 

See  4  John.  424,  where  the  breaking  of  a  store-house  under 
common  fence  with  mansion-house  was  burglary. 

See  United  Stutes  vs.  GUliamy  reported  in  the  National  Intel- 
ligencer of  the  15th  September,  1842,  where  the  breaking  a 
goose-house  was  held  burglary. 

See  Langford  vs.  The  StcUe,  1  Devereux,  255:  Russell  &Ry. 
360. 

3.  As  to  the  law  on  the  question  i?ivUo  domiiWy  see  Archbold, 
189:  2  Bos.  &  P.  508:  2  Leach,  913. 
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TuRLET,  J.  delivered  the  opinion  of  the  court. 

The  prisoner  was  indicted  and  convicted  in  the  circuit  court 
of  Giles,  for  the  ofienceof  burglary. 

The  proof  as  contained  in  the  bill  of  exceptions,  shows  that 
the  building  in  which  the  supposed  offence  was  committed,  was 
a  store-house  in  which  the  prosecutor  carried  on  the  business  and 
trade  of  vending  and  selling  merchandize:  that  it  had  two  out 
doors,  one  facing  the  public  square  in  the  town  of  Comersville 
on  the  south,  the  other  a  public  street  on  the  east;  that  his 
dwelling  or  mansion  house  was  on  the  same  lot,  enclosed  by  a 
paling,  coming  up  to  the  two  opposite  comers  of  the  store 
house,  the  dwelling  house  being  twenty  nine  or  thirty  feet  dis- 
tant from  the  store  house,  that  the  store  house  and  mansion 
house  were  on  the  same  lot,  and  belonged  to  him  in  his  own 
right:  that  there  was  no  connexion  between  the  dwelling  house 
and  store,  by  the  roof  or  any  covered  way;  that  there  was  a 
small  gate  immediately  fronting  his  mansion  house  to  the  east, 
and  also  a  large  gate  for  wagons  between  that  gate  and  the 
store  house,  through  which  he  hauled  his  wood;  that  there  was 
also  a  small  gate  immediately  fronting  his  mansion  house;  that 
there  was  a  back  door  in  the  end  of  his  store  opening  into  the 
yard  towards  his  mansion  through  which  he  generally  passed  from 
his  mansion  to  his  store  house;  that  he  kept  coffee  and  sugar 
in  his  store  for  sale,  and  that  when  his  family  needed  these  arti- 
cles, they  came  to  the  store  and  got  them,  that  he  sometimes 
kept  flour  for  sale  in  the  store,  and  that  his  family  came  and 
got  of  it  when  wanted;  that  there  were  no  separate  and  distinct 
parcels  kept  for  his  family  use,  but  that  it  was  always  taken 
out  of  that  kept  for  sale;  that  he  sometimes  kept  his  saddles  in 
the  store  house,  but  that  for  more  than  twelve  months  prior 
to  the  night  of  the  burglary,  there  had  been  no  one  living  in  the 
house,  and  that  no  one  during  that  time  had  slept  there. 

And  the  question  is,  whether  this  store  house  be  such  a 
dwelling  house  or  part  or  parcel  thereof,  as  a  burglary  can  be 
committed  in.  On  this  point  the  judge  charged?  "That  to 
constitute  the  offence  of  burglary,  the  breaking  and  entering 
must  be  of  a  mansion-house,  that  every  house  or  pei:manent 
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edifice  for  the  dwelling  or  habitation  of  man  is  taken  to  be  a 
mansion-house,  in  which  burglary  may  be  committed,  and  that 
the  term  mansion-house  includes  the  out  houses,  such  as  ware- 
houses, stables,  cow  houses  or  dairy  houses,  though  not  under 
the  same  roof  or  joining  contiguous  to  the  dwelling-house,  pro- 
vided they  be  parcel  thereof;  and  that  any  outhouse  within  the 
curtilage  and  not  in  fact  used  as  part  or  parcel  of  the  mansion- 
house,  for  instance  a  barn,  a  stable,  a  dog-house  or  any  other 
building,  although  within  the  curtilage,  if  it  be  unoccupied 
or  not  used  in  connection  with  the  dwelUng-house,  or  as  part 
thereof,  it  would  not  be  such  a  house  as  burglary  could  be  com- 
mitted in;  that  the  term  curtilage  was  defined  to  be  a  yard  or 
piece  of  ground  lying  near  to  and  used  with  the  dwelling-house, 
and  embraced  within  the  same  common  enclosure,  and  that  a 
store  situate  within  the  curtilage  as  thus  defined  and  used  as  a 
store-house,  for.  the  purpose  of  merchandize,  and  connected 
with  the  principal  mansion  or  dwelling-house  and  having  en- 
trance with  it,  would  be  a  parcel  of  the  mansion-house  and  be 
the  subject  of  burglary." 

This  charge  is  not  sufficiently  precise  if  it  be  not  erroneous; 
more  no  doubt  from  the  intrinsic  difficulty  of  the  subject  than 
any  thing  else,  and  was  certainly  not  calculated  to  give  the 
jury  accurate  information  of  the  matter  in  controversy,  if  it  be 
not  calculated  to  mislead  them.  It  will  become  necessary  for 
us  to  examine  the  nature  of  the  offence  charged  to  have  been 
committed,  with  the  view  of  ascertaining  how  far  the  charge  of 
the  circuit  judge  is  correct,  and  whether  the  finding  of  the  jury 
is  supported  by  law.  The  dwelling-house  of  an  individual 
hath  peculiar  sanctity  in  the  estimation  of  the  common  law. 
It  hath  been  called  his  castle  and  hath  many  privileges  attached 
to  it.  Persons  are  prohibited  under  severe  penalties  fi*om  at 
any  time  entering  it,  unlets  under  absolute  necessity  in  a  few 
particular  cases,  without  the  owner's  consent,  and  ofi[ences  com- 
mitted in  it  by  strangers  have  always  been  more  severely  pun- 
ished than  if  committed  elsewhere. 

The  offence  of  burglary,  which  can  be  committed  in  no  other 
place,  and  which  may  be  complete,  although  the  person  design- 
ing it,  may  be  frustrated  in  his  attempt,  is  a  felony  at  common 
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law  without  benefit  of  clergy,  and  is  with  us  a  high  crime, 
punishable  by  a  long  confinement  in  the  penitentiary.  It  be- 
comes important  then  to  see  that  this  privilege,  the  infiraction 
of  which  leads  to  such  serious  consequences,  be  not  extended 
beyond  what  necessity  requires  and  the  law  designs. 

Lord  Coke  defines  a  burglar  to  be  "he  that  in  the  night  time 
breaketh  and  entereth  into  a  mansion-house  of  another,  of  in- 
tent to  kill  some  reasonable  creature,  or  to  commit  some  other 
felony  within  the  same,  whether  his  felonious  intent  be  execu- 
ted or  not." 

It  must  be  proven  that  the  premises  broken  and  entered  were 
either  a  mansion-house  or  parcel  of  a  mansion-house.  Every 
house  for  the  dwelling  and  habitation  of  man  is  taken  to  be  a 
mansion-house,  wherein  burglary  may  be  committed.  3  Inst. 
64-5;  2  East,  P.  C.  491.  There  is  not,  and  never  has  been 
any  difficulty  in  ascertaining  what  constitutes  a  mansion  or 
dwelling-house;  but  in  as  much  as  it  has  been  held  that  a  dwell- 
ing-house at  common  law  not  only  included  the  premises  actu- 
ally used  as  such,  but  also  such  out  buildings  as  were  within 
the  curtilage  or  court  yard  surrounding  the  house,  great  dif- 
ficulty has  been  frequently  experienced  in  deciding  what  build- 
ings come  within  this  protection,  and  very  nice  distinctions  have 
been  taken  on  the  subject,  so  much  so,  that  it  is  impossible  to 
extract  any  general  principle  from  the  cases — and  it  would  be 
a  hopeless  task,  to  think  of  examining  and  comparing  them, 
with  the  view  of  reconciling  them.  So  serious  has  this  difliculty 
been  felt  in  England,  that  the  statute  of  7th  and  8th  George  4th, 
ch.  29,  has  been  passed  to  remedy  the  evil,  by  which  it  is  pro- 
vided, that  "no  building  although  within  the  same  curtilage 
with  the  dwelling-house,  and  occupied  therewith,  shall  be  deem- 
ed to  be  a  part  of  such  dwelling-house  for  the  purpose  of  bur- 
glary, unless  there  shall  be  a  communication  between  such 
building  and  dwelling-house,  either  immediate  or  by  means  of 
a  covered  and  enclosed  passage,  leading  from  one  to  the  other." 

But  this  statute  not  being  in  force  in  this  country,  we  are  left: 

to  extract  our  rule  of  action  from  the  common  law  as  we  best 

may.     The  design  is  to  protect  the  peace  and  quiet  of  one's 

place  of  abode  by  day  and  by  night — and  no  extension  of  a 
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principle}  enforced  by  such  heavy  penalties,  ought  to  be  made 
beyond  what  will  give  such  protection  in  a  fair  and  adequate 
manner.  To  hold  that  every  house  which  may  be  built  in  a 
curtilage  or  court  yard  of  any  extent,  whether  necessary  to  the 
enjoyment  of  the  dwelling-house  or  not,  whether  used  for  family 
purposes  or  not,  and  entirely  disconnected  from  the  mansion- 
house,  except  by  a  common  wall  or  fence,  is  part  and  parcel  of 
the  dwelling-house,  is  absurd — and  not  warranted  as  we  think 
by  a  fair  construction  of  the  cases — ^though,  as  has  been  observ- 
ed, it  is  difficult  if  not  impossible  to  amalgamate  them.  As  it 
is  the  dwelling  which  is  protected,  when  the  principle  comes  to 
be  extended  to  a  building  not  attached  thereto  but  distinct  and 
separate  from  it,  upon  what  principle  can  it  be  held  to  be  the 
subject  of  the  burglary — ^unless  it  be  that  it  is  quasi  a  dwelling- 
house?  and  how  can  it  be  such,  unless  used  for  domestic  pur- 
poses, or  purposes  necessary  for  the  complete  enjoyment  of  the 
dwelling?  • 

Hawkins  in  his  Pleas  of  the  Crown,  page  104,  says:  "All 
outbuildings,  such  as  bams,  stables,  dairy-houses,  &c.,  adjoin- 
ing to  a  house  are  looked  upon  as  a  part  thereof."  The  words 
&c.,  upon  n9  principle  of  fair  construction  can  be  held  to  mean 
other  than  those  of  the  same  class  spoken  of,  to- wit,  offices  at- 
tached to  the  dwelling-house,  and  intended  for  the  comfort  and 
convenience  of  the  owner,  to  be  used  in  house-keeping  and 
not  for  a  distinct  and  separate  purpose  altogether,  as  for  trading 
or  manufacturing. 

Archbold  in  his  Treatise  on  Criminal  Law,  page  286,  says: 
"The  term  dwelling-house  includes  in  its  legal  signification,  all 
out-houses  occupied  with  and  immediately  communicating  with 
the  dwelling-house."  Can  a  house  used  for  other  than  domes- 
tic purposes,  be  said  to  be  occupied  with  the  dwelling-house? 
Surely  not,  for  the  complete  and  ample  enjoyment  of  either  does 
in  no  degree  depend  upon  the  other.  Shall  it  be  said  that  a 
man  has  not  complete  and  ample  enjoyment  of  his  dwelling- 
house,  if  he  be  disturbed  in  that  of  his  handicraft  shop,  his 
ware-house  for  the  storage  of  other  people's  merchandize,  his 
store-house  for  the  retaiUng  of  goods,  although  these  may  be  in 
the  curtilage,  but  distinct  and  separate  from  his  mansion?    We 
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think  not — we  know  of  no  principle  justifying  such  a  position, 
but  hold  the  law  to  be,  that  an  out-house,  though  within  the 
curtilage  is  not  a  part  or  parcel  of  £he  mansion  or  dwelling- 
house,  unless  it  be  used  by  the  family  or  some  part  of  it,  and 
for  purposes  designed  to  promote  the  comfort,  enjoyment  and 
ease  of  those  engaged  in  house-keeping.     And  that  if  thq  build- 
ing be  used  for  purposes  wholly  distinct  and   separate,  as  it 
is,   when  it  is  wholly  appropriated  to  manufacturing,  or  to 
buying  and  selling,  no  burglary  can  be  committed  in  it.     We 
are  not  without  express  authorities  to  this  point.     In  the  case  of 
the  State  vs.  Bryant  Ginm^   1  Nott  &  McCord,  5S3,  it  is  held  by 
the  Constitutional  court  of  South  Carolina,  "That  to  break  and 
enter  by  night  a  store-house  in  which  no  one  sleeps,  which  hss 
no  internal  communication  with  the  dwelling-house,  and  is  un- 
connected with  it,  except  by  a  fence,  is  not  burglary."     Mr. 
Justice  Nott,  who  delivered  the  opinion  of  the  court,  says;  "A 
house  to  be  a  parcel  of  the  mansion-house,  must  be  some  how 
connected  with  or  contributory  to  it,  such  as  kitchen,  smoke- 
house, or  such  other  as  is  usually  considered  as  a  necessary 
appendage  of  a  dwelling  house.     It  cannot  embrace  a  store, 
blacksmith  shop,  or  any  other  building  separate  from  it  and 
appropriated  to  another  and  distinct  use.     I  admit  that  a  store 
will  be  so  considered  if  in  a  part  of  the  house,  or  under  the 
same  roof,  or  if  any  of  the  family  sleep  in  it.     And  this  view  I 
think  is  supported  by  the  best  authorities  on  the   subject."     In 
the  case  of  the  State  vs.  Henry  A.  Langfard,  1  Devereux  (North 
Carolina)  Rep.  253,  it  is  held,  "that  burglary  can  only  be  com- 
mitted in   a  dwelling  house  or  such  other  buildings  as  are 
necessary  to  it  as  a  dwelling.     Therefore,  it  is  no  burglary  to 
break  the  door  of  a  store  situate  within  three  feet  of  the  dwell- 
ing-house and  enclosed  in  the  same  yard."     Judge  Henderson, 
who  delivered  the  opinion  of  the  court,  says,  "The  law  throws 
a  mantle  around  the  dwelling  of  a  man,   and  protects  not  only 
the  house  in  which  he  sleeps,  but  also  all  others  appurtenant 
thereto  as  parcel  or  parts  thereof,  from  meditated  harm.     Thus 
the  kitchen,  laundry,  smoke-house,  and  the  dairy  are  within  its 
protection,  for  they  are  all  used  as  parts  of  one  whole,  each 
contributing  in  its  way  to  the  comfort  and  convenience  of  the 
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place  as  a  mansion  or  dwelling-house;  they  are  used  with  that 
view  and  that  alone,  and  it  may  be  admitted  that  all  houses 
contiguous  to  the  dwelling  are  prima  facie  of  that  description* 
But  where  it  is  proved  that  they  are  used  for  other  purposes,  for 
labor,  as  a  work-shop;  for  vending  goods,  as  a  store-house — ^this 
destroys  the  presumption.  It  then  appears  that  they  are  there 
for  purposes  unconnected  with  the  actual  dwelling,  and  do  not 
render  it  more  comfortable  or  convenient  as  a  dwelUng.  In 
short  they  are  not  a  part  or  parcel  thereof,  but  are  used  for  oth- 
er and  distinct  purposes,  unconnected  with  the  actual  dweUing; 
the  house  as  a  dwelling  is  equally  comfortable  and  convenient 
without  them,  as  with  them.  These  principles  I  think  are  fully 
recognized  by  authority." 

These  two  cases  are  directly  in  point;  they  are  decided  by 
courts  of  very  respectable  authority.  We  think  they  are  sup- 
ported by  reason,  and  are  not  at  war  with  English  precedent, 
and  we  are  disposed  to  go  with  them.  Such  then  being  the 
law,  it  will  be  perceived  at  once,  that  the  charge  of  the  judge 
below  is  not  sufficiently  specific,  and  in  some  respects  erroneous; 
and  that  the  verdict  of  the  jury  is  not  supported  by  the  testi- 
mony. 

The  judgment  of  the  circuit  court  wiU,  therefore,  be  revers- 
ed, and  the  case  remanded  for  further  proceedings. 
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Melton  vs.  The  State. 

1.  The  record  shewed  that  the  circuit  co art  was  held  at  Lawrenceburg;  that  the  jnrors 
snmmoned  were  §^ood  and  lawful  men  of  Lawrence  co«nty,and  that  the  grand  jury 
were  sworn  and  charged  to  enquire  for  the  body  of  the  county  of  Lawrence:  Held, 
that  it  sufficiently  appeared  that  the  court  was  held  for  Lawrence  county,  without  an 
express  allegation  to  that  efl'ect. 

2.  Any  malicious  publication  expressed  in  printing  or  writing,  or  by  pictures  or  signs* 
teading  to  injure  the  character  of  an  individual,  or  diiuinish  his  reputation,  is  a  libel. 
2  Leigh*8  N.  P.  ]36:  2  Hurop.  Rep.  512. 

3.  Where  the  defendant  was  indicted  for  a  libel,  and  the  bill  of  exceptions  which  he 
had  taken  to  the  opinion  of  the  court,  did  not  set  out  the  eridence,  the  court  was  bound 
to  presume  that  the  eridence  supported  the  rerdict,  and  that  there  wu  no  variance 
between  the  libel  set  out  in  the  indictment  and  that  produced  in  evidence  in  the  court 
below. 

4.  In  an  indictment  for  a  libel,  it  is  not  necessary  that  the  charge  in  the  indictment 
should  be  more  specific  than  the  libellous  publication. 

5.  The  defendant  sent  to  the  prosecutor,  a  letter  charging  him  with  perjury,  forgery, 
Ac.  &c.  The  defendant  pleaded  not  guilty.  The  court  charged  the  jury  that  if  the 
defendant  (the  plaintiff  having  proved  the  malicious  publication)  failed  in  prov- 
ing any  one  of  the  charges  in  his  letter,  the  jury  should  return  a  general  verdict  of 
guilty.  There  was  no  error  in  this  charge.  The  character  of  the  libeled  party  and 
the  fact  that  a  libellous  publication  contained  some  charges  which  were  sustained, 
were  proper  to  be  considered  by  the  court  or  the  jury  in  mitigation  of  the  fine 
im))osed. 

The  grand  jury  of  Lawrence  county,  indicted  Melton  for 
publishing  a  libel  against  McLaren  gjid  wife. 

The  indictment  charges  that  Melton  unlawfully,  wickedly 
and  maliciously  intending  to  injure,  vilify,  &c.,  &c.,  prejudice 
one  George  W.  McLaren,  and  one  S.  McLaren  the  wife  of  said 
G.  W.  McLaren,  and  to  injure  their  good  name  &c.  &c.,  and 
bring  them  into  contempt,  &c.,  on  the  7th  day  of  December, 
1842,  in  the  countyof  Lawrence,  did  unlawfully,  maliciously  and 
wickedly  write  and  publish  a  certain  false  and  malicious  libel 
in  the  form  of  a  letter,  directed  to  one  George  W.  McLaren, 
under  the  style  of  G.  W.,  which  contained  divers,  false,  scan- 
dalous and  malicious  matters  of  and  concerning  said  G.  W. 
McLaren  and  his  wife  S.  McLaren,  according  to  the  tenor  and 
effect  following,  "December  7, 1842.  Little  G.  W.  The  people 
are  talking  very  ugly  about  you.  They  say  you  are  charged 
with  forgery  (thereby  intending  to  accuse  the  said  G.  W.  Mc- 
Laren with  having  committed  forgery)  and  some  other  things 
fully  as  bad  (meaning  to  charge  said  George  W.  McLaren  with 
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some  Other  crimes.  They  think  you  have  caused  two  of  your 
connexion  to  perjure  themselves,  (thereby  charging  said  G.  W. 
McLaren  with  subornation  of  perjury.  They  say  you  do  not  act 
consistently  in  your  official  function,  (tlien  and  there  intending 
to  charge  said  G.  W.  McLaren  with  negligence  and  corruption 
in  his  office  as  a  justice  of  the  peace  for  said  county.)  They 
say  you  stand  cuckolding  first  rate,  (then  and  there  intending 
to  charge  and  accuse  Sophia  McLaren,  the  wife  of  George  W. 
McLaren  with  the  crime  of  adultery.)  They  say  they  cannot 
believe  you  on  your  oath;  that  you  are  the  most  corrupt  man 
they  ever  saw;  that  you  are  too  fond  of  law;  that  you  slander 
your  neighbors;  I  can  prove  you  a  liar;  recollect  all  your  low 
cunning  rsiscality  and  try  to  do  better,  or  be  assured  the  heavy 
vengeance  of  Almighty  God  awaits  you.  W.  X.  Y.  Z.  To 
the  great  damage  of  said  G.  W.  McLaren  and  Sophia,  his 
wife,"  &c.  &c.  The  defendant  pleaded  not  guilty,  and  the 
case  was  submitted  to  ajury  atthe  October  term,  1842,  Tot- 
ten,  judge,  presiding. 

The  record  does  not  set  forth  what  was  proved  by  the  testi- 
mony submitted  to  the  jury.  The  judge  charged  (amongst 
other  things  not  excepted  to,)  that  the  act  of  1805,  N.  &  C.  on 
the  subject  of  libel  made  no  alteration  in  the  law  as  to  the  proof 
of  publication  of  the  libel,  that  whatever  would  have  been  suf- 
ficient proof  of  publication  before  that  act  would  still  be  suf- 
ficient; that  on  the  examination  of  the  proof  introduced  to  jus- 
tify by  shewing  the  truth  of  the  charges  contained  in  the  al- 
ledged  Ubel,  the  jury  would  consider  the  proof  in  connection 
with  the  particular  crime  it  is  intended  to  establish;  that  if  it 
sustained  the  charge,  they  would  regard  the  defendant  as  to 
that  not  guilty;  that  if  the  proof  introduced  in  justification  sat- 
isfied them  of  the  truth  of  the  several  offences  charged  on  the 
plaintiff,  they  ought  to  find  a  verdict  of  not  guilty;  that  if  the 
proof  offered  by  defendant  to  sustain  any  one  of  the  libellous 
charges  contained  in  the  indictment  should  be  insufficient,  the 
State  should  have  a  verdict,  though  the  other  charges  had  been 
fully  sustained  by  the  proofs. 

The  jury  rendered  a  general  verdict  of  guilty.  The  de- 
fendant moved  the  court  for  a  new  trial,  the  motion  was  over- 
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ruled;  he  also  moved  the  court  in  arrest  of  judgment;  this  mo- 
tion was  also  overruled  and  the  defendant  fined  fifty  dollars. 
He  appealed  in  error. 

N.  S.  Braum,  for  the  plaintiff  in  error. 

1.  The  record  in  this  cause  is  deemed  defective,  as  it  does  not 
set  out  the  letter,  upon  which  the  charge  of  libel  against  the  de- 
fendant is  predicated.  This  it  should  have  done,  that  it  might 
appear,  whether  the  writing  imputed  to  the  defendant,  was 
libellous  or  not.  The  indictment,  professes  to  recite  the  letter, 
in  its  tenor  and  efiect,  but  there  is  no  test  of  the  truth  and  ac- 
curacy of  that  recital,  presented  by  the  record  itself.  There 
is  nothing  to  determine  whether  there  is  a  variance  or  not, 
and  any  material  variance  in  setting  out  the  libel  is  fatal — see 
Crim.  Law,  3  vol.  page  876:  1  Camp.  362.  The  omission  of 
the  letter  in  the  record,  was  good  matter  in  arrest  of  judgment, 
as  it  formed  the  basis  of  the  prosecution,  and  therefore,  so  far 
as  the  point  of  variance  is  concerned,  this  court  cannot  deter- 
mine whether  it  be  available  or  not — ^this  court  should  have  the 
whole  case  so  far  as  is  material  to  the  points  in  dispute. 

2.  The  indictment  is  defective  for  the  want  of  sufficient 
averments.  It  does  not  shew,  the  precise  charges  imputed  to 
the  defendant.  It  should  have  pointed  out,  with  clearness  and 
certainty,  what  it  was  the  defendant  had  to  meet  and  answer 
in  order  to  his  defence.  However  such  an  indictment  might 
have  been  deemed  at  common  law,  it  is  insisted,  that  by  the 
operation  of  our  act  of  1806,  ch.  6,  sec.  2,  "allowing  the  truth 
of  the  matter  charged,  tobe-given  in  evidence,  by  way  of  justi- 
fication;" it  should  show  the  precise  charges  the  defendant  was 
caUed  upon  to  justify.  At  common  law,  it  was  sufficient  if  the 
defendant  published  the  libel — ^the  proof  of  this  fact  left  him 
no  means  of  exculpation.  No  matter  whether  the  libel,  con- 
tained in  iiself  distinct  and  direct  charges  or  dealt  in  insinua- 
tion, or  in  general  invective,  it  was  lefl  for  the  jury  to  determine 
whether,  (in  case  of  criminal  prosecution)  its  tendency  was  to 
produce  a  breach  of  the  peace  and  the  conviction  of  the  defend- 
ant followed  of  course,  without  reference  to  the  truth  or  false- 
hood of  the  libel.  But  our  act  of  1806  retains  the  spirit  of 
our  free  institutions,  places  the  defendant  on  different  and  high- 
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er  ground,  and  enlarges  his  rights  and  privileges,  by  permit- 
ting the  truth  of  the  matter  charged  in  the  indictment,  to  be 
criven  in  evidence,  and  gives  it  the  force  of  a  full  vindication. 
Is  not  the  necessity  then,  of  making  the  charges  raised  on  the 
libel,  specific,  most  obvious?  If  it  be  a  charge  of  perjury,  let 
the  indictment  show  before  what  tribunal,  on  what  issue,  it  was 
committed,  and  that  it  was  material?  If  forgery,  upon  what 
kind  of  instrument?  If  adultery,  with  whom  was  it  commit- 
ted? In  a  word,  let  the  defendant  be  able  to  see  from  fAe 
fact  of  the  indictment,  the  precise  charges  he  has  to  verify.  A 
contrary  lulemust  necessarily  presume,  that  the  defendant  did 
indeed  publish  the  libel,  and  that  before  any  proof  is  re- 
ceived to  establish  the  fact;  and  all  this,  in  the  face  of  the 
usual  presumption  of  innocence,  until  the  contrary  appears. 
Why  is  it,  that  an  indictment  for  perjury,  must  show  the  tribu- 
nal, the  trial  and  the  materiality  of  the  evidence  given?  Why, 
but  to  show  the  defendant  what  it  is,  he  has  to  meet  in  his  de- 
fence? If  an  indictment  were  to  charge  A  B,  in  general  terms, 
with  perjury,  without  any  averments  and  without  an  assignment, 
it  might  be  quashed  upon  motion,  or  the  same  defects  would  be 
good  matter  in  arrest  of  judgment.  No  reason  can  be  perceived 
why  the  same  strictness  in  pleading,  should  not  be  enforced  in 
the  one  case,  as  in  the  other. 

Let  it  be  remembered,  that  the  matters  in  justification  are  by 
the  statute,  allowed  to  come  in  under  a  negative  plea — ^the  plea 
of  not  guilty,  which  imposes  on  the  defendant  less  burden  than 
an  afiirmative  defence.  Besides  all  this,  the  very  language 
of  the  statute  seems  to  imply  something  more  than  a  mere  tran- 
script of  the  libel  in  the  body  of  the  indictment.  The  language 
of  it  is,  that  "in  cases  of  indictments  for  libels,  the  person  or 
persons  charged,  may  give  the  truth  of  the  matter  charged  in 
the  indictment  in  evidence"  &c.  By  this  it  is  inferred,  that  the 
indictment  must  raise  the  specific  charges,  which  are  intended 
to  be  drawn  from  the  libel,  and  prefer  them  in  a  distinct,  tangi- 
ble shape.  The  statute  further  says,  "that  the  defendant  shall 
have  every  advantage  thereof,  that  he  now  can  have  under  any 
plea  of  justification  in  actions  for  libels."  And  what  are  the 
advantages,  which  the  defendant  could  have,  in  an  action  for  a 
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libel?  One  of  them  is,  that  the  declaxation  must  set  forth  by 
specific  averments  and  by  innuendoes,  the  charges  relied  upon, 
to  enable  the  defendant  to  make  his  defence;  upon  this  point 
see  1  Chitty's  Plead,  page  428  to  445  inclusive.  If  the  rights 
of  defence  in  an  indictment  for  libel,  were  intended  by  the 
statute  to  be  made  the  same  as  in  an  action,  it  can  only  be  by 
enforcing  the  same  strictness  in  pleading,  and  placing  the  de- 
fendant on  precisely  the  same  ground. 

3.  The  court  erred,  in  not  granting  a  new  trial  on  the  ground 
of  misdirection  to  the  jury  in  the  charge.  The  jury  were  told 
in  substance,  that  "unless  they  found  all  the  charges  set  out  in 
the  letter  to  be  true,  they  must  find  a  general  verdict  of  guilty." 
It  is  insisted,  that  the  jury  should  have  been  directed,  "to  find 
for  the  defendant,  so  far  as  the  charges  were  true,  and  against 
him  so  far  as  they  were  untrue,  so  as  to  give  the  defendant  the 
full  benefit  of  the  sense  of  the  jury;  not  by  way  of  acquittal, 
but  in  mitigation  of  damages.  In  1st  Wendel  N.  Y.  Rep,  451, 
it  is  decided,  that  a  partial  verification  of  the  charges  in  an  ac- 
tion for  libel,  shall  be  a  circumstance  in  mitigation  of  damages^ 
See  also  4th  Conn-  Rep.  17.  If  then  a  partial  verification,  is 
a  circumstance  in  mitigation,  (as  it  mu^t  be  in  an  indictment 
as  weU  as  a  civil  action,)  there  is  no  other  mode  by  which  the 
benefit  of  it  could  be  attained  by  the  defendant,  except  it  be  by 
a  special  finding,  as  it  belongs  peculiarly  to  the  court  in  State 
prosecutions  to  assess  the  fine.  In  this  case,  under  the  charge 
of  the  court,  the  jury  found  a  general  verdict  of  guUty,  which 
showed  of  course,  that  the  defendant  was  guilty  of  all  the 
charges  in  the  indictment,  (a  libeller  by  wholesede,)  and  left 
him  no  circumstances  of  mitigation.  The  jury  may  have  really 
found  him  guilty  of  only  one  of  the  various  charges,  and  not 
guilty  upon  the  others;  which  would  have  placed  the  defend- 
ant in  a  much  more  favorable  attitude  before  the  court,  and  sub- 
jected him  to  much  less  punishment.  For  all  these  reasons  it  is 
insisted,  that  the  judgment  below  should  be  reversed,  and  the 
defendant  discharged,  or  if  not  discharged,  a  new  trial  awarded. 

Attorney  Oeneralj  for  the  State* 
50 
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Shields^  for  the  plaintiff  in  error. 

Green,  J.  delivered  the  opinion  of  the  court. 

1.  The  objections  which  are  taken  to  the  caption  of  the  in- 
dictment in  this  case,  are  all  answered  by  reference  to  Long^s 
case,  (1.  Hump.  Rep.  386,)  where  the  subject  is  reviewed,  and 
the  principles  decided  in  McClure^s  case,  (1  Yer.  Rep.  206,)  are 
sanctioned  and  reaffirmed. 

2.  The  objection  that  the  record  does  not  state  that  the  court 
was  held  for  Lawrence  county,  in  express  terms,  does  not  viti- 
ate the  proceedings.  The  caption  states  that  the  circuit  court 
was  *'held  at  Lawrenceburg,  on  the  second  Monday  in  June, 
1842,  present  the  honorable  Edmund  Dillahunty,  one  of  the 
judges  of  the  circuit  courts."  A  circuit  court,  could  not  by 
law,  be  held  at  Lawrenceburg,  for  any  other  purpose  than  for 
the  trial  of  cases  in  Lawrence  county.  Besides,  the  record 
states  that  the  jurors  summoned  were  good  and  lawful  men  of 
Lawrence  county,  and  that  the  grand  jurors  "were  elected,  em- 
pannelled,  sworn  and  charged  to  enquire  for  the  body  of  the 
county  of  Lawrence.*^ 

3.  The  objection  that  the  record  does  not  set  out  the  letter,  so 
that  it  may  be  seen,  whether  there  is  a  variance  between  that 
and  the  libel  charged  in  the  indictment,  constitutes  no  ground  of 
error.  The  defendant's  counsel,  did  not  choose  to  set  out  the 
evidence  [in  their  bill  of  exceptions.  They  might  have  done  so, 
and  by  this  me£ms  they  would  have  made  the  letter,  which  was 
oflfered  in  evidence,  part  of  the  record.  It  would  thus  have 
been  seen,  whether  there  was  a  variance  between  the  letter  of- 
fered in  evidence,  and  the  one,  the  tenor  of  which,  is  set  out 
in  the  indictment  as  containing  the  libel.  But  as  the  bill  of  ex- 
ceptions does  riot  contain  the  evidence  in  the  cause,  we  are 
bound  to  presume  that  it  was  all  competent  and  sufficient  to 
support  the  verdict. 

4.  It  is  next  objected,  that  the  indictment  is  not  sufficiently 
specific  in  charging  the  facts  in  the  letter,  which  constitute  the 
libel,  so  that  the  defendant  might  know  the  particular  facts  in 
his  publication,  which  were  alledged  to  be  libelous,  the  truth  of 
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which,  under  the  act  of  1806,  he  might  be  prepared  to  prove. 
To  this  objectioa  it  may  be  answered,  that  the  indictment  re- 
cites the  libelous  publication,  and  consequently  the  charge  in 
the  indictment  is  as  specific,  as  are  the  statements  in  the  libel- 
ous publication. 

*'Any  malicious  publication,  expressed  in  printing  or  writing, 
or  by  pictures  or  signs,  tending  to  injure  the  character  of  an 
individual,  or  diminish  his  reputation,  is  a  Ubel."  2  Leigh'Sy  N* 
P.  1360;  2  Hump.  Rep.  512. 

It  is  absurd  to  say,  that  a  man  may  pubUsh  of  another,  that 
he  is  a  thief,  or  that  he  has  committed  perjury,  and  thus  be  guil- 
ty of  a  gross  libel — and  when  he  is  indicted  for  it,  to  insist  that  the 
indictment  should  inform  him  what  it  was  he  meant  the  prose- 
cutor had  stolen,  and  when,  where,  and  in  what  particular  oath, 
he  meant  the  prosecutor  had  committed  perjury.  If  that  wejce 
the  law,  the  libeler  could  always  escape  punishment,  for  he 
might  impute,  in  his  publication,  the  worst  crimes  by  general 
expressions — ^and  the  greater  the  falsehood,  the  more  certainly 
would  he  escape — for  the  innocent  man  would  be  unable  to 
imagine  to  what  facts  the  defamation  was  intended  to  allude. 

This  indictment  sets  out  the  libelous  publication;  and  the 
first  enquiry  before  the  jury  was,  whether  it  was  published  by 
the  defendant?  If  that  were  proved,  the  defendant  being  the 
author  of  the  accusations  contained  in  the  letter,  would  best 
know,  to  what  particular  facts  he  intended  to  point  his  accusa- 
tion— and  consequendy  might  be  prepared  to  prove  all  he  had 
published.  The  advantage  would  all  be  on  his  side,  for  until 
his  proof  was  heard,  the  prosecutor  would  not  know,  in  many 
cases  what  facts  he  would  be  called^  upon  to  rebut  and  repel. 

5.  It  is  next  insisted,  that  the  court  erred  in  telling  the  jury, 
in  substance,  that  unless  the  defendant  had  proved,  that  all  the 
libelous  statements  contained  in  the  publication  set  out  in  the 
indictment  were  true,  they  should  find  a  general  verdict  of 
guilty. 

In  this  the  court  was  clearly  correct.  If  in  the  publication 
there  was  a  single  libelous  statement  which  was  false,  the  de- 
fendant was  certainly  guilty  of  publishing  a  Ubel — and  it  was 
not  the  less  a  libel,  because  it  might  be  contained  in  the  same 
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publication,  in  which  were  contained  various  defamatory  state- 
ments that  were  true.  It  is  not  like  the  cases  cited,  where  the 
charge  is  incapable  of  being  separated.  In  such  cases  the  jury 
may  acquit  as  to  part,  and  convict  as  to  part.  Not  so  here; 
the  charge  is  indivisible.  He  was  guilty  of  a  libel,  or  he  was 
not;  and  it  makes  no  difference,  whether  one,  or  twenty  libel- 
ous falsehoods  were  proved  upon  him,  the  verdict  must  be  the 
same. 

It  is  true,  the  character  of  the  libeled  party,  and  the  amount 
of  truth  contained  in  the  libel,  would  be  copsiderations  to  which 
the  jury  would  properly  look  in  mitigation  of  the  fine,  should  they 
assess  one;  and  if  as  in  this  case,  they  should  think  the  offence, 
for  these  reasons,  so  far  mitigated  as  to  find  a  simple  verdict  of 
guilty,  the  court  having  heard  all  the  proof,  would  be  able 
to  judge  of  the  circumstances  of  mitigation,  or  aggravation,  as 
well  upon  a  general  finding,  as  if  a  special  verdict  had  been 
rendered. 

We  think  there  is  no  error  in  the  record  and  affirm  the  judg- 
ment. 


MuLLiNs  vs.  Johnson,  Rayburn  Sc  Co* 

1.  A  sheriff  on  the  2d  of  April,  J842,  made  the  following  retam  on  a  Ji.J^.\  **Levied 
this  fi,  fa.  on  a  small  remnant  of  store  goods;  tale  8th  of  April,  1842;  March  21sl, 
1842."  Held,  that  this  was  an  insufficient  return,  and  authorized  judgment  against 
the  sheriff. 

2.  After  a  motion  Is  made  against  a  sheriff,  and  judgment  rendered  against  him,  hecai)* 
not  amend  his  return,  so  as  to  release  himself  from  his  responsibility  to  the  plaintiff 
for  having  made  an  insufficient  return,  or  no  return. 

Keeble,  for  the  plaintiff  in  error. 
Ready,  for  the  defendants  in  error. 

TuRLEY,  J.  delivered  the  opinion  of  the  court. 

On  the  17th  day  of  December,  1841,  defendants  in  error  re-, 
covered  a  judgment  in  the  circuit  court  of  Lincoln,   against 
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Augustus  H.  White,  for  the  sum  of  $339  12  debt  and  damages, 
and  $7  94  cost.  Upon  this  judgment  an  execution  was  issued 
on  the  13th  day  of  January,  1842,  returnable  the  1st  Mon- 
day in  April,  1842,  which  was  placed  in  the  hands  of  the  plain- 
tiff in  error,  the  sheriff  of  the  county,  on  the  19th  day  of  Jan- 
uary, 1642. 

On  the  2d  day  of  April,  1842,  said  sheriff  returned  said  ex- 
ecution into  the  oflSce  of  the  clerk  of  said  circuit  court,  with  the 
following  return:  "Levied  this  ji.  fa.  on  a  small  remnant  of 
store  goods;  sale  8th  of  April,  1842.  March  21st,  1842."  Upon 
this  return,  plaintiff  in  the  execution  moved  for'  a  judgment 
against  the  sheriff,  at  the  same  term,  which  was  given  for  debt, 
damages  and  cost.  After  the  judgment  was  rendered,  the 
sheriff  moved  the  court  for  leave  to  amend  his  return  upon  the 
execution,  which  was  granted  him;  he  then  made  it  in  the  words 
following: 

"From  the  press  of  other  pressing  oflScial  engagments  and 
appointments,  I  cannot  attend  to  sell  the  above  property  before 
the  return  day  of  the  within  fi^fa.  I  have  therefore  fixed  upon 
the  8th  day  of  April,  1842,  to  sell  the  same,  this  the  21st  day  of 
March  1842;  this  5th  day  of  April,  1842.  No  other  property 
of  the  defendant  to  be  found  in  my  county  out  of  which  to  make 
the  money  called  for  in  this^.^." 

Upon  this  amended  return  the  court  was  asked  to  set  aside 
the  judgment  previously  rendered,  but  refused,  and  this  writ  of 
error  is  prosecuted  to  reverse  the  same. 

We  are  of  opinion  there  was  no  error  in  rendering  the  judg- 
ment, nor  in  refusing  afterwards  to  set  it  aside.  The  first  re- 
turn was  clearly  an  insufficient  and  illegal  return  and  therefore 
no  return — and  whether  the  amended  return  be  any  better  need 
not  be  determined — as  we  hold,  that  an  officer  cannot  be  per- 
mitted to  amend  his  return,  so  as  to  avoid  a  motion  pending 
against  him  for  not  having  made  a  return.    Judgn^ent  affirmed. 


3'JS  NASHVILLE : 


Todd  t».  Jackson  and  Securities. 

1.  A  siieriflf  is  not  ^uthoriied  by  virtue  of  the  provision  of  the  act  of  1811,  ch.  49,  to 
serve  process  at  any  time  after  the  expiration  of  fait  (arm  of  service,  though  luch  pro' 
cess  may  have  been  ia  his  bands  before  the  eipiratioo  of  his  term, 

« 

2.  A  sheriff  and  his  securities  are  responsible  for  the  defaaU  of  a  special  deputy. 

3.  Where  the  term  of  service  of  a  sheriff  had  expired,  and  the  two  years  allowed  by  the 
act  of  1811,  ch.  49. bad  not  expired:  Held,  that  the  out  going  sheriff  had  a  right  to 
surrender  to  his  successor  any  unexecuted  process,  and  that  his  successor  was  bound 
to  execute  it. 

An  execution  in  favor  of  Todd  was  issued  from  the  Decem- 
ber term  (1841)  of  the  supreme  court,  at  Nashville,  and  was 
placed  in  the  hands  of  Webb,  then  sheriff  of  Giles  county. 
Webb's  term  of  service  expired  before  he  had  collected  the 
money,  and  before  the  return  day  Jackson  was  elected  his  suc- 
cessor, and  Webb  procured  a  special  deputation  from  Jackson 
to  execute  the  writ.  He  failed  to  return  it,  and  at  the  Decem- 
ber term,  1842,  Todd,  by  his  counsel,  made  a  motion  against 
Jax^kson  and  his  securities,  for  the  default  of  his  deputy  Webb. 

Mr.  Goode^  in  favor  of  the  motion,  insisted  that  Webb's 
term  of  service  having  expired,  and  Jackson  having  given  a  de- 
putation to  Webb,  the  securities  of  Jackson  were  responsible, 
&c.  But  if  they  should  not  be  regarded  as  responsible,  then 
Webb's  securities  were,  and  he  urged  that  Todd  should  have 
such  judgment  for  the  default,  as  the  court  should  judge  con- 
formable to  the  law. 

N.  S.  Brown^  for  Jackson  and  securities- 
Judgment  is  sought,  in  this  cause,  against  Thomas  S.  Webb, 
as  sheriffof  Giles  county  for  the  years  1840,  '41  and  '42,  his 
term  of  office  expiring  on  the  1st  Monday  in  April  1842.  It 
seems  by  the  proof,  that  the  execution  in  question  came  to  the 
hands  of  Webb  in  February  1842,  and  while  he  was  sheriffof 
Giles  county,  and  that  he  continued  to  hold  the  execution  after 
his  term  of  office  expired,  and  failed  to  make  return  of  tije  same 
according  to  law.  By  which  default  it  is  insisted,  that  Webb 
and  his  securities  in  office  are  responsible,  and  that  judgment 
ought  to  be  rendered  agahist  them  for  the  amount  called  for  in 
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the  execution.  This  is  certainly  so,  unless  there  is  something 
in  the  case  by  which  the  responsibility  of  Webb  and  securities 
was  talcen  away. 

But  this  motion  is  resisted  on  the  ground,  that  after  the  ex^ 
piration  of  Webb's  term  of  office,  and  on  the  4th  of  April,  1842, 
he  was  deputized  by  his  successor,  John  A.  Jackson,  to  collect 
said  execution,  which  appears  by  a  written  deputation  on  the 
back  of  the  execution  itself.  By  this^  it  is  insisted,  that  any  au- 
thority that  Webb  may  have  had  to  collect  the  execution,  was 
taken  away,  and  that  the  deputation  conferred  on  him  the  only 
power  he  possessed;  and  that  the  default,  if  any  jvas  commit- 
ted, was  the  default  of  Jackson,  the  principal  sheriff,  and  was 
the  same  as  a  default  of  an  ordinary  deputy  sheriff;  and  that 
the  responsibility  of  it  belongs  alone  to  Jackson  and  his  securi- 
ties, and  that  Webb  and  his  securities  are  not  liable. 

To  this  it  is  answered,  that  by  virtue  of  the  act  of  Assembly 
of  this  State  of  1811,  ch.  49,  sec.  1,  Webb  had  authority  to  col- 
lect this  execution  after  his  term  of  office  had  expired,  and  had 
such  authority  for  two  years  thereafter,  and  was  subject,  he  and 
his  securities,  to  the  very  same  responsibilities  and  restrictions, 
that  they  were  for  any  default  during  his  term  of  office.  Webb 
having,  thus,  power  and  authority  to  collect  the  execution  be- 
fore and  at  the  time  of  the  deputation,  it  is  insisted  that  the  de- 
putation conferred  no  new  power  upon  him,  and  was  a  mere 
act  of  supererogation.  It  cannot  be  successfully  contended, 
that  a  mere  deputation,  such  as  this,  and  under  these  circum- 
stances, could  of  itself,  take  away  the  power  which  Webb  pos- 
sessed independent  of  it.  He  either  had  such  independent 
power  at  the  time,  or  he  had  not.  If  he  had  such  power,  he  did 
not  part  with  it  at  the  time  by  the  act  of  the  deputation,  un- 
less he  made  a  surrender  of  the  execution.  There  is  no  proof 
of  any  such  surrender.  The  proof  on  this  point  so  far  as  it 
goes,  tends  to  establish  the  contrary.  The  execution  came  to 
his  hands  when  his  power  as  sheriff  was  in  full  force,  and  con- 
tinued in  his  hands  ever  afterwards.  Nor  is  there  any  evidence 
that  Jackson  ever  attempted  to  control  it,  or  had  it  under  his 
control.  Jackson  could  not  have  taken  the  execution  out  of  the 
hands  of  Webb,  if  be  had  desired  it,  any  more  than  he  could 
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out  of  the  hands  of  a  sheriff  of  another  county;  Webb's  power 
over  it  was  wholly  independent  by  virtue  of  the  act  of  1811, 
and  he  was  ift  no  way  amenable  to  Jackson.  It  is  evident,  that 
both  labored  under  an  impression,  that  Webb  had  no  power  to 
collect  the  execution,  and  it  was  only  the  object  of  both,  that 
such  power  should  be  conferred. 

2.  But  on  the  supposition,  that  the  deputation  by  Jackson  laid 
him  and  his  securities  liable  for  the  default,  does  it  necessari- 
ly follow  that  Webb  and  his  securities  were  thereby  exonerat- 
ed? If  Jackson  be  Hable,  it  is  because  he  intermeddled  with 
the  executioq,  and  assumed  a  control  over  it;  but  does  this  af- 
fect the  previous  responsibility  of  Webb  and  his  securities?  It 
cannot  be  perceived  how  it  could.  The  responsibility  might 
well  be  enlarged  or  extended,  but  could  not  be  diniinished;  just 
as  the  conversion  of  property  by  A.  may  become  also  a  conver- 
sion by  B.,  by  his  joining  in  the  act,  while  such  participation  by 
B.  could  not  affect  A.'s  liability.  See  ChristiaJi  vs.  Hoover^ 
6th  Yerg.  505. 

Wright^  for  Webb^s  securities. 

I  contend  that  Webb's  securities  are  not  responsible  for  the 
amount  of  this  execution. 

1.  Because  he  had  gone  out  of  office  before  he  had  levied,  or 
collected  any  thing  under  the  writ,  and  long  before  its  return 
day.  And  so  was  in  no  default  for  not  returning  or  paying 
over  monies.  Martin's  Office  and  Duties  of  Sheriff,  245,  247: 
6  Mod.  45S:  Watson's  Sheriff,  5  Law  Lib.  (top  pages)  14, 
15,  16:  62  South  Carolina  Society  vs.  Johnson^  1  McCord's  S. 
Ca.  Rep.  41:  Bigdow  vs.  Bridge^  8  Mass.  275:  CooA  vs.  Smithy 
1  Yerg.  Rep.  149. 

Indeed  the  sheriff  has  no  power  to  execute  or  return  process 
after  he  goes  out  of  office.  He  can  do  no  further  official  act. 
Richards  etah  vs.  Porter^  sheriffs  7  John.  R6p.  137. 

He  cannot  even  return  writs  executed  before  he  ceases  to  be 
an  officer,  where  the  return  day  comes  after  he  goes  out  of  of^ 
fice.  The  writ  should  be  delivered,  even  in  such  cases,  to  the 
new  sheriff,  who  returns  it  into  court.     7  John.  Rep.  137. 

Here  the  writ  was   actually   received   by  Jackson,  the  new 


DECEMBER  TERM,  1842.  401 

[Todd  «».  Jaeksoa  mad  McnritkM.J 

sheriff,  who  proceeded  to  execute  the  same,  by  appointing 
Webb  his  deputy,  who  collected  the  money  under  the  writ. 
6  Law  Lib.  15. 

Webb's  securities  were  not  liable  for  tliis.  They  did  not  un- 
dertake for  him  as  Jackson's  deputy,  nor  for  a  longer  period 
than  his  oflScial  term.  If  Webb  had  levied  or  began  the  exe- 
cution of  the  writ  before  his  term  expired,  then  his  securities 
would  have  been  fixed  with  the  debt.     20  John.  Rep.  72. 

The  sheriff  is  elected  only  for  two  years.  Con.  Tenn.  Art. 
7,  sec.  1.  And  the  time  commences  from  his  qualification  in 
office,  by  taking  oath,  giving  bond,  &c.  Act  of  1835,  ch.  2, 
sec.  5,  (Nic.  &  Car.  Rev.  p.  276.) 

And  his  sureties  w^ere  manifestly  only  liable  for  official  acts 
done  during  that  period.  The  Commonwealth  vs.  Fairfax  et  al. 
4  H.  &  M.  Rep.  208:  1  McCord's  Rep.  41:  8  Mass.  276.  See 
Lord  Arlington  vs.  Merriclce^  and  Liverpool  Water  Works^  Com- 
pany vs.  Atkinson,  and  other  authorities  cited  in  9  Law  Lib. 
(top  pages)  18  &  19.  As  to  the  powers  of  an  ex-sheriff,  see 
also '4  Dev.  &  Batt.  Law  489:  2  Und,  87. 

The  principles  to  be  found  in  the  cases  of  Fitts  vs.  Hauu- 
kins  et  al.  2  Hawks'  Rep.  394,  and  the  Oovemor  vs.  Eastwoody 
1  Dev.  Law  Rep.  157,  are  conclusive  to  show,  that  the  sheriff's 
sureties  are  only  liable  for  the  official  acts  of  the  sheM£[.  That 
where  his  office  and  power  had  ceased,  their  responsibility 
also  ceased. 

The  act  of  1811,  ch.  49,  (Nic.  &  Car.  Rev.  p.  667-8;)  does 
not  alter  the  question. 

1.  Because  the  act  expressly  says,  "nothing  therein  contain- 
ed shall  be  so  construed  as  to  authorize  the  serving  process." 
So  that  the  sheriff  could  not  legally  or  officially  execute  a  writ, 
the  execution  of  which  had  not  been  commenced  before  he 
ceased  to  be  an  officer. 

2.  But  if  this  were  not  so,  still  it  is  clear  the  new  sjjeriff  might 
execute  a  writ  remaining  unexecuted  in  the  hands  of  the  former 
sheriff,  and  if  he  did,  he  and  his  securities,  and  not  those  of  his 
predecessor,  would  be  liable.  And  Jackson  having,  in  this 
case,  taken  the  writ  from  the  hands  of  Webb  and  created  a 
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deputy  upon  it,  removed  all  responsibility  from  the  securities  of 
his  predecessor. 

3.  If  this  were  not  so,  and  whatever  may  be  the  true  con- 
struction of  the  act  of  1811  and  the  law  generally,  still  you 
cannot  extend  the  liabilities  of  these  securities,  beyond  the  plain 
meaning  of  their  bond  and  contract.  Miller  vs.  Stewart^  9 
Wheat.  Rep.  608, 702-8.  If  the  contract  is  not  such  as  it  should 
be,  or  does  not  go  the  extent  of  the  law,  this  is  no  fault  of  the 
securities. 

The  bond  does  not  extend  beyond  the  period  of  two  years 
from  the  7th  of  March,  1840,  and  clearly  not  beyond  the  6th  of 
April,  1842.  4  H.  &  M.  Rep.  208:  1*  McCord's  S.  Rep,  41:  8 
Mass.  275:  9  Law  Lib.  (top  page)  18  and  19:  3  Saund.  412, 
414  note  6:  6  East,  507. 

And  I  especially  invite  attention  to  the  case  Arlingtan  vs. 
Merrickej  3  Saund.  412,  and  the  notes  415  and  416:  1  Dev. 
Law  Rep.  218:  2  GilL  &  John.  Rep.  254:  1  Mass.  308. 

Grbbn,  J.  delivered  theopimon  of  &e  court* 

This  motion  is  made  against  the  defendant  Jackson,  sheriff 
of  Giles  county,  and  his  sureties,  upon  the  following  facts. 

An  execution  tested  of  the  December  term,  1841,  of  this 
court,  in  favor  of  the  plaintiff^  was  placed  in  the  hands  of  Thom- 
as S.  Webb,  late  sheriff  of  Giles  county,  before  the  expiration 
of  his  term  of  office,  and  before  any  action  had  been  taken  in 
the  execution  of  the  fi.fa.  On  the  1st  of  April,  1842,  Webb 
procured  from  Jackson  a  special  deputation  upon  the  back  of 
the  execution,  to  execute  and  return  it.  No  return  of  the  pro- 
cess was  made,  as  the  law  directs,  and  the  plaintiff  has  made 
this  motion  against  Jackson  and  his  sureties>  for  the  default  of 
Webb,  as  his  deputy.  It  is  insisted  for  Jackson,  that  as  Webb 
by  the  act  of  1811,  ch.  49,  was  allowed  two  years  from  the 
time  of  going  out  of  office,  to  close  his  unsettled  business,  the 
deputation  of  Jackson  could  confer  no  additional  authority,  and 
that  he  must  be  presumed  to  have  acted  by  virtue  of  his  own 
powers  as  sheriff,  and  not  in  virtue  of  the  deputation  from  Jack- 
son—and therefore  that  the  sureties  of  Webbi  and  not  those  of 


DECEMBER  TERM,  1842.  408 

[Todd  vs.  iaeksoD  and  McuritlM.] 

Jackson,  are  responsible  for  this  default.  If  it  were  true  that 
Webb  would  have  had  power,  under  the  act  of  1811,  to  exe- 
cute this  process,  and  that  his  sureties  would  have  been  bound 
by  defaults  committed  after  the  expiration  of  his  term  of  office, 
still  it  is  unquestionably  true  that  he  might  surrender  to  his  suc- 
cessor, any  unexecuted  process  in  his  hands,  and  that  the  said 
sheriff  would  have  been  bound  to  receive  and  execute  the  process 
so  surrendered.  In  this  case  such  surrender  was  made,  as 
Jackson's  endorsement  of  a  deputation  to  Webb  fully  proves; 
and  having  received  into  his  hands,  the  process,  Jackson  was 
bound  for  the  execution,  and  return  thereof  according  to  law. 

By  delivering  the  execution  to  Jackson,  Webb  waived  his 
supposed  rights,  under  the  act  of  1811,  and  afterwards  held  the 
^>fa.  as  Jackson's  deputy. 

But  counsel  are  mistaken  in  supposing  that  Webb  would  have 
had  power  to  execute  this  process.  The  act  of  1811,  before 
referred  to,  2  Scott,  30,  C.  &  N.  667,  has  a  provision  declaring 
that  "nothing  hereinafter  contained  shall  be  so  construed  as  to 
authorize  the  serving  of  process,  or  transacting  any  business,  ex- 
cept such  as  may  remain  unsettled  in  their  hands,  at  the  time 
of  going  out  of  office." 

This  execution  remained  in  Webb's  hands  at  the  time  his 
term  of  office  expired,  without  any  action  having  been  taken  on 
it.  A  sheriff  going  out  of  office  may  transact  such  business  as 
may  remain  unsettled  in  his  hands  at  the  time  of  going  out, 
but  he  is  not  authorized  to  serve  process,  although  in  his  hands 
at  the  expiration  of  his  term  of  service.  This  we  think  the 
meaning  of  the  provision,  and  that  the  interests  of  the  commu- 
nity dem£md  this  construction  of  the  act  of  1811,  otherwise  a 
question  of  great  difficulty  would  arise  as  to  the  liabilities  of 
the  sureties  of  an  out  going  sheriff.  Let  the  judgment  be  eU' 
tered. 
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Chilton  vs.  Niblbtt. 

Chilton  parchased  by  parol  contract  land  of  Niblett.  Subsequently  he  refused  payment 
of  the  purchase  money  on  the  ground,  that  the  sale  was  void ,  and  retained  possession  of 
the  property:  Held,  that  a  person  in  by  void  purchaae  is  not  the  actual  tenant  of  ven- 
dor* and  is  not  entitled  to  notice  to  quit. 

Kembhj  for  the  plaintiiF  in  error. 
Boydy  for  the  defendant  in  error. 

TuRLBT,  J.  delivered  the  opinion  of  the  court. 

The  proof  in  this  case  shows  that  the  plaintiff  in  error  made 
a  parol  contract  of  purchase  of  the  premises  in  dispute  from 
the  lessor  of  the  defendant  in  error,  under  which  he  entered 
and  held  possession;  the  purchase  money  had  not  been  paid; 
upon  demand  of  payment,  he  refused  and  said  that  there  was 
no  written  contract;  he  claimed  the  land  as  his  own.  There  is 
no  exception  as  to  the  charge  of  the  court,  but  it  is  now  con- 
tended, that  the  plaintiff  in  error  is  the  tenant  of  the  lessor  of 
the  defendant,  and  as  such  was  entitled  to  notice  to  quit,  which 
does  not  appear  to  have  been  given,  and  that  therefore  he  must 
have  a  new  trial. 

The  application  for  a  new  trial  comes  with  a  bad  grace. 
The  possession  was  acquired  by  a  contract  of  purchase  which 
is  void  under  the  statute  of  fraud  and  perjuries.  The  payment 
of  the  purchase  money  is  refused  and  the  possession  retained. 
Notiiing  but  absolute  legal  necessity  would  warrant  a  new  trial 
under  the  circumstances,  and  we  do  not  think  that  such  neces- 
sity exists. 

A  person  in  by  purchase  is  not  the  actual  tenant  of  vendor, 
but  for  some  purposes  has  been  held  quasi,  his  tenant,  but  never 
as  we  believe,  so  as  to  warrant  his  demanding  a  notice  to  quit, 
when  he  refuses  to  complete  the  purchase;  and  in  this  case  the 
proof  shows  that  the  vendor  claimed  the  land  as  his  own  and 
not  as  tenant,  which  is  a  denial  of  his  tenancy,  and  a  forfeiture 
of  a  right  of  notice  to  quit,  if  he  had  it.  The  judgment  of  the 
circuit  court  will,  therefore,  be  affirmed. 
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Key  vs.  Wilson. 

Th«  defesdant  off«red  u  a  leUoff,  a  note,  the  collection  of  which  was  enjoi.ied .'  Held 
that  it  waf  not  adiniftiible. 

Assumpsit  in  the  circuit  court  of  Bedford,  by  Wilson  against 
Key.    Pleas,  non-assumpsit,  payment  and  set-off. 

Wilson  had  executed  his  note  for  $200  to  Rutledge,  and  Rut- 
ledge  had  assigned  the  note  to  Key.  The  collection  of  this 
note  had  been  enjoined,  and  the  bill  was  still  pending.  The 
note  was  offered  as  a  set-off  and  rejected  by  S.  Anderson  presid- 
ing judge. 

Judgment  was  rendered  in  favor  of  plaintiff,  and  defendant 
appealed  in  error. 

Whiteside f  for  plaintiff  in  error. 
Readyy  for  the  defendant  in  error. 

Green,  J.  delivered  the  opinion  of  the  court. 

On  the  trial  in  this  cause,  the  defendant  offered  in  evidence 
under  the  plea  of  set-off,  a  note  executed  by  the  plaintiff  to 
David  Rutledge,  and  by  him  assigned  to  the  defendant — but 
which  note  has  been  enjoined  by  the  plaintiff,  and  the  injunc- 
tion bill  is  still  pending.  The  court  refused  to  permit  the  note 
to  be  read  in  evidence,  in  which  we  think  he  was  clearly  right. 
A  suit  is  already  pending  in  relation  to  this  claim,  probably  in 
the  only  forum  that  can  properly  try  the  questions  involved  in 
the  case. 

The  defendant  ought  not  to  have  been  permitted  to  bring  his 
cross-action  upon  the  same  note  by  proving  it  as  an  off-set  in 
this  suit,  when  it  is  in  litigation  in  the  injunction  bill. 

If  the  plaintiff  has  no  good  defence,  the  defendant  will  get 
his  judgment  for  the  money  enjoined  against  the  complainant 
and  his  sureties.     Affirm  the  judgment. 
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BosLEY  V8*  Smith  and  Campbell* 

A  constable  gave  bond,  conditioned  **well  and  truly  to  demeaa  himielf  in  office**: 
Held,  that  he  and  sureties  were  responsible  on  such  bond  for  a  failufa  to  pay  over 
money  collected  as  constable,  but  without  process  in  his  hands. 

This  suit  was  brought  in  the  circuit  court  of  Davidson  coun- 
ty, against  the  defendants  as  sureties  of  George  W.  Latimer, 
a  constable,  upon  his  official  bond.  It  is  an  action  of  debt,  and 
the  declaration  sets  forth  the  condition  of  the  bond,  and  avers 
the  breach  of  the  condition  to  have  consisted  in  this:  that  on 
the  19th  day  df  Msurch,  1S40,  the  said  George  W.  Latimer  re- 
ceived of  John  B.  Bosley,  a  note  on  A.  H.  Stothard  and  J. 
Gordon  for  S190,  due  9th  of  January,  1839,  with  a  credit  on  it 
of  $71,  dated  1st  of  February,  1839;  which  he  promised  to  col- 
lect or  return  as  the  law  directed;  and  for  which  Latimer  gave 
his  receipt  That  on  tlie  9th  day  of  May,  1840,  the  said  G.  W. 
Latimer  collected  the  amount  of  $131,  the  balance  due  on  said 
note;  and  that  the  said  George  W.  Latimer  had  not  well  and 
truly  demeaned  himself  in  the  office  of  constable,  in  this,  that 
he  had  not  paid  the  said  sum  of  $131  to  the  said  J.  B.  Bosley. 

The  pleas  are:  1st.  A  special  plea  ofnon  estfactumy  that  when 
the  bond  was  signed  and  sealed  by  them,,  it  was  in  blank,  sign- 
ed by  them  out  of  court,  and  never  acknowledged  by  them  in 
court.  That  the  blanks  were  afterwards  filled  up,  not  by  the 
defendants,  nor  by  their  consent;  and  that  the  bond  was  never 
re-acknowledged,  or  re-delivered  by  them  after  the  blanks  were 
filled  up.     2d.  Covenants  performed. 

It  appears,  that  on  the  10th  day  of  March,  1840,  the  said 
George  W.  Latimer  was  commissioned  as  constable,  and  gave 
the  bond  in  question.  The  bond  has  three  conditions.  1st. 
That  Latimer  should  make  due  return  of  the  process  which 
might  come  to  his  hands.  2d.  That  he  should  well  and  truly 
pay  over  to  the  persons  entitled,  such  monies  as  he  might  collect 
by  virtue  of  process  in  his  hands.  3d.  That  in-all  things  be- 
longing to  his  office,  he  should  well  and  truly  demean  himself 
during  his  continuance  in  his  office* 

Latimer  executed  his  receipt  for  the  note  on  Stothard  and 
Gordon,  held  by  Bosley,  on  the  19th  of  March,  1840;  and  on 
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the  9th  of  May,  1840,  he  received  payment  of  the  balance  due 
on  said  note,  but  not  by  virtue  of  any  process  in  his  hands^  It 
does  not  appear  that  any  judgment  was  ever  obtained  upon 
said  note. 

The  entry  upon  the  minutes  of  the  court,  relative  to  the  exe- 
cution of  said  bond,  is,  "George  W.  Latimer  came  into  court, 
and  gave  bond  in  the  sum  of  four  thousand  dollars,  with  Joel 
M.  Smith  and  George  W.  Campbell  his  securities,  and  quali- 
fied according  to  law." 

The  cause  was  submitted  to  a  jury  at  the  October  term, 
1842,  Maney,  judge,  presiding* 

Much  testimony  was  given  in  on  the  subject  of  the  signature 
of  the  bond  in  blank  by  the  defendants  as  surety,  which  it  is  not 
necessary  here  to  set  forth. 

The  court  charged  the  jury — ^that,  inasmuch  as,  by  the  act  of 
1817,  a  constable  and  his  sureties  are  liable  to  a  judgment  on 
motion,  when  the  constable  has  collected  money  without  pro- 
cess; therefore,  the  sureties  would  be  liable  upon  the  bond,  to  a 
judgment,  for  the  same  cause  of  action  by  suit  at  common  law. 

That,  if  the  bond  was  blank  in  a  material  point  when  signed 
by  the  sureties,  it  would  not  be  valid  against  them;  and  if  the 
blanks  were  afterwards  filled  up,  without  a  reacknowledgment 
by  the  sureties,  it  would  not  be  valid. 

The  jury  rendered  a  verdict  in  favor  of  plaintiff  for  the  sum 
of  $298  88,  and  a  motion  for  a  new  trial  by  the  defendants 
having  been  made  and  overruled,  the  defendants  appealed  in 
erron 

Washington^  for  plantifis  in  error. 

1.  The  bond  being  blank,  in  a  material  part,  when  signed 
by  the  defendants,  smd  not  re-delivered  and  acknowledged  af- 
ter the  blanks  were  filled  up,  is  not  the  act  and  deed  of  the  de- 
fendants, and  they  are  not  bound  by  it.  1st  Yerg.  69,  Gilbert 
vs.  Anthony:  1st  Yerg.  149,  Wynne  vs.  The  Governor:  7th  Yerg. 
91.  The  plea  of  rum  est  factum  being  sworn  to,  and  the  proof, 
independently  of  that  plea,  being  clear  and  explicit,  that  the 
bond  was  not  filled  up  when  signed  by  the  defendants,  the 
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finding  of  the  jury  was  wholly  against  evidence,  and  the  circuit 
judge  ought  to  have  granted  a  new  trial. 

The  OJIU8  of  proof  was  thrown  upon  the  plaintiff  below,  by 
the  verification  of  the  plea  of  non  est  factum  by  the  oath  of  the 
defendants.  So  far  from  sustaining  the  onusy  he  adduced  no 
proof  whatever;  and  besides,  the  defendants  made  full  proof 
establishing  the  facts  of  their  plea. 

2d.  The  money  that  was  collected  in  this  case  by  Latimer, 
was  paid  over  to  him  voluntarily  by  the  maker  of  the  note  which 
had  been  put  into  Latimer's  hands,  before  judgment,  and  with- 
out the  institution  of  any  legal  proceedings  whatever  on  the 
note.  The  default  that  Latimer  was  guilty  of,  consisted  in  his 
not  paying  over  the  money  which  he  had  received  as  aforesaid 
to  Bosley,  tlie  owner  of  the  note.  Such  an  act  of  Latimer, 
is  not  covered  by  either  one  of  the  conditions  in  Latimer's  bond- 
It  is  clearly  not  within  the  first  two  conditions;  and  the  question 
is,  whether  it  is  embraced  by  the  tfiird,  which  is — "that  in  aU 
things  belonging  to  his  office,  he  should  well  and  truly  demean 
himself,  during  his  continuance  in  office." 

That  condition  in  the  bond,  refers  to  the  pubHc  duties  of  a 
constable  as  a  peace  officer.  Act  of  1741,  ch.  5,  sec.  2,  6,  act 
of  1805,  ch.  31,  sec.  1,  ch.  66,  sec.  3;  act  of  1824,  ch.  10,  sec. 
1;  Nick.  .&  Car.  179  to  183;  6  Yer.  502. 

John  M.  Leaj  for  the  defendant  in  error. 

1.  As  to  the  validity  of  the  bond  as  a  statute  bond. 

A  statutory  bond  ought  to  conform  in  substance  to  the  require- 
ments of  the  statute  or  it  is  void  so  far  as  it  goes  beyond  these 
requirements.     Peters,  C.  C.  R.  46. 

A  bond  conditioned  for  faithful  discharge  of  duty  "as  consta- 
ble," is  a  substantial  compliance  with  a  statute,  that  requires 
him  to  give  bond  "for  the  faithful  performance  of  his  duties  and 
trust  as  to  all  process  by  him  served  and  executed."  2  Fairf. 
332,  Maine  Rep.  As  to  the  meaning  and  intent  of  the  words, 
"well  and  truly  execute  the  duties  of  an  office."  See  1  Peters, 
69.  When  the  substance  of  a  bond  is  prescribed  by  statute, 
if  the  bond  be  so  drawn  as  to  include  all  the  obligations  imposed 
by  the  statute,  and  to  allow  every  defence  given  by  law,  it  will 
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be  valid  though  slightly  variant  from  the  forms  prescribed.  2 
Hawks  93,  167;  2  Bailey,  162-3;  Monroe,  391;  2  Har.  & 
GilL  395. 

2.  That  the  remedy  of  the  plaintiff  below  was  by  motion  and 
not  an  action  at  common  law  on  the  bond  • 

When  the  statute  prescribes  a  new  remedy,  it  is  cumula- 
tive only,  and  leaves  the  plaintiff  an  election  unless  the  statute 
expressly  or  by  necessary  implication  takes  away  the  common 
law  remedy.  16  John.  220;  10  John.  389;  2  Greenleaf,  404; 
6  H.  &.  J.  383. 

When  a  statute  gives  a  right  without  prescribing  a  specific 
remedy,  the  remedy  must  be  drawn  from  the  abundant  store  of 
the  common  law.     4  W.  C.  C.  R.  106. 

3  As  to  the  execution  and  delivery  of  the  bond. 

The  jury  have  found  that  it  is  the  bond  of  plaintiffs  in  error. 
Th^re  is  evidence  on  both  sides  and  this  court  will  not  disturb 
the  verdict. 


Rebse,  J.  delivered  the  opinion  of  the  court. 

This  is  an  action  brought  upon  the  bond  of  a  constable 
against  his  sureties  for  his  having  failed  to  pay  over  money  col- 
lected by  him  as  a  constable  upon  claims  put  into  his  hands, 
but  without  legal  process.  Two  grounds  of  defence  have  been 
relied  on: 

1.  That  the  bond  when  signed  by  the  sureties  was  in  blank 
as  to  some  material  particulars.  This  question  is  raised  by  the 
pleadings. 

2.  That  the  terms  and  stipulations  of  the  bond  do  not  em- 
brace the  delinquency  for  which  the  suit  is  brought. 

Upon  the  issue  made  up  between  the  parties,  proof  was  heard 
on  both  sides  at  the  trial,  and  the  question  of  fact  submitted  to  a 
jury  under  a  charge  of  the  court,  the  legal  correctness  of  which 
has  not  been  here  questioned.  The  verdict  was  against  the  sure- 
ties, which  the  court  refused  to  set  aside,  and  upon  well  settled 
principles,  we  cannot  disturb  this  judgment.  The  bond  itself, 
and  the  record  of  the  court,  and  the  legal  presumptions  in  favor  of 

the  regularity  of  the  proceedings  of  public  officers,  on  the  one 
52 
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side,  and  the  witnesses  on  the  other  were  before  the  jury,  and  we 
cannot  say,  in  such  a  case  as  this,  that  there  was  no  testimony 
upon  which  to  rest  the  verdict.  As  to  the  other  point,  that  the 
stipulations  in  the  bond,  that  the  constable  would  "in  all  things 
belonging  to  his  office,  well  and  truly  demean  himself  during 
his  continuance  therein,*'  cannot  be  held  to  embrace  his  delin- 
quency in  this  case  assigned  as  a  breach  of  the  bond^  we  think 
the  law  is  with  the  plaintiffs  below. 

The  acts  of  1817  and  1824,  declare  the  liability  of  the  con- 
stable and  his  sureties  for  a  failure  to  pay  over  money  collected 
without  process,  and  give  the  summary  remedy  by  motion 
against  them.  This  cumutative  duty  and  liabiUty  we  think  em- 
braced in  the  general  terms  of  the  bond.  These  general  terms  in 
all  bonds,  are  peculiarly  proper  with  a  view  to  embrace  the 
new  and  varying  duties,  which  the  law  may  impose,  to  em- 
brace which,  specific  stipulations  in  the  bonds  of  the  public 
officer  cannot  be  readily  adopted.  It  would  be  useless  to  in- 
sist, that  a  pubUc  officer  is  not  weU  and  truly  demeaning  him- 
self in  relation  to  his  office,  when  he  withholds  money  collected 
by  him  virttUe  officii  from  the  treasurer  and  appropriates  it  to 
his  own  use.  Again,  it  is  hardly  necessary  seriously  to  an- 
swer, that  although  the  statutes  declare  the  official  duty  and  liar 
bility  of  the  officer,  still  the  remedy  given  against  him  and  his 
sureties  is  a  summaiy  one  by  motion,  and  not  by  action — ^fbr 
if  liable  to  a  motion,  a  fortiori^  they  are  liable  to  an  action 
for  the  default  in  question.  As  to  the  case  of  Matlock^  sheriflT 
of  Overton  county,  this  court  has  heretofore  in  other  cases  been 
called  on  to  lod£  into  it  and  to  question  some  of  its  positions. 

But  it  is  sufficient  to  say  here,  that  Was  a  motion,  and  what 
was  said  by  a  majority  of  the  court,  upon  the  supposition  of  an 
action  having  been  brought  upon  the  bond  was  necessarily  obker^ 
and  cannot  be  regarded  as  a  binding  authority  in  this  case.  We 
affirm  the  judgment. 
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Cahal  vs.  Fkibbson,  admWf 

Coarta  of  Chancery  will  rectify  mistaket  in  the  formation  of  contracts 

Niehobon^  for  oomplainant 
Frienafit  for  the  defendant* 

TuBLBT,  J.  delivered  the  opinion  of  the  court. 

This  is  a  bill  filed  by  the  complainant,  to  enjoin  the  collection 
of  a  judgment  at  law,  for  the  following  reasons: — One  George 
Craft,  being  indebted  to  him,  proposed  to  give  him  his  note,  with 
one  Rogal  Furguson  as  endorser;  by  mistake  the  note  was 
made  payable  to  Cahal,  which  made  Furgurson  the  second  en- 
dorser instead  of  the  first.  But  the  proof  shows,  satisfactorily! 
that  it  was  Furguson's  imderstanding  and  agreement,  that  he 
was  to  be  responsible  to  Cahal  for  the  payment  of  the  note. 
The  note  was  transferred  by  Cahal,  with  his  own  and  Fur- 
guson's  endorsement,  to  one  Roger  B.  Maze,  who  endorsed  it 
to  the  Union  Bank  of  Teanessee.  The  note  not  being  paid  at 
maturity,  Cahal  and  Maze  were  sued,  by  ibe  Bank,  and  judg- 
ment had — ^Maze  paid  the  debt  to  the  Bank,  and  transferred 
the  judgment  to  defendant,  Frierson,  who  is  the  administrator 
of  the  estate  of  Rogal  Furguson,  in  discharge  of  a  debt  due  to 
Furguson.  Frierson  has  caused  execution  to  be  issued  against 
Cahal,  and  he  has  filed  a  bill  to  enjoin  the  payment,  &c. 

The  injunction  was  dissolved  in  the  chancery  court,  and  Cahal 
had  to  pay  the  money;  but  on  the  final  hearing  of  the  cause,  a 
decree  was  rendered  in  his  favor  directing  the  repayment  of 
said  debt  and  interest  to  CahaL  From  which  decree,  an  ap- 
peal has  been  prosecuted  to  this  court 

The  statement  of  the  case  shows  the  complainant's  equity  so 
clear,  that  argument  cannot  further  illustrate  it. 

Furguson  contracted  with  Cahal,  to  be  bound  to  him  as  se- 
curity for  Craft.  This  he  would  have  been  by  the  terms  of 
the  instrument,  if  the  note  had  been  mscde  payable  to  him,  but 
by  mistake  CahaVs  name  was  substituted  for  his — ^which  de- 
feated the  object  of  the  contract,  and  deprived  Cabal  of  his  se- 
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curity.  This  is  a  mistake  which  a  court  of  chancery  finds  no 
difficulty  in  rectifying:  and  the  money  having  been  paid  by 
Cahaly  under  these  circumstances,  it  was  certainly  right  and 
proper  that  he  should  receive  it  back.  Let  the  decree  be  af- 
firmed. 


Grimes  vs,  Nolen. 


The  secnrit/  is  not  discharged  by  an  agreement  for  delay,  made  by  the  principal  and 
the  plaintiff  after  judgment  against  them.  The  rights  of  the  secarity  are  not  lessen* 
ed  or  obstructed  by  such  agreement.  The  security  has  a  right  to  his  judgment  against 
the  principal  by  motion,  notwithstanding  the  agreement  for  delay. 

N.  H*  Allefij  for  the  complainant. 
W.  B.  Johnson,  for  the  defendant. 

Green,  J.  delivered  the  opinion  of  the  court. 

The  bill  in  this  case  alledges,  that  the  defendant,  Nolen,  ob- 
tained a  judgment  before  a  justice  of  the  peace  against  John 
Elliott  for  $115;  that  complainant  became  security  for  the  stay 
of  execution;  and  that  after  the  time  for  the  stay  expired,  com- 
plainant and  Elliott  went  to  see  Nolen,  when  Elliott  and  Nolen 
had  a  conversation  apart  from  complainant;  after  which  Nolen 
informed  complainant,  that  he  had  agreed  to  wait  with  Elliott 
for  the  money  as  long  as  he  desired,  for  the  consideration  of  five 
per  cent,  per  month  for  the  use  of  the  money,  and  that  this  ar- 
rangement was  made  without  his  assent  or  approbation,  and 
contrary  to  the  wish  of  complainant.  This  biU  further  states, 
that  when  this  arrangement  was  made,  Elliott  was  able  to  pay 
the  judgment,  but  had  since  become  in  doubtful  circumstances. 
Upon  this  statement  of  the  biU  we  are  pf  opinion  that  the  com- 
plainant is  not  entitled  to  relief.  In  the  case  ofPeay  vs.  Poston, 
(10  Yerg.  R.  Ill,)  this  court  decided,  that  an  agreement  for 
delay  made  with  the  principal  debtor  aiter  a  judgment  has 
been  obtained  against  him  and  hip  surety,  will  not  discharge 
the  surety. 
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This  distinction  necesearily  results  fix)m  the  grounds  upon 
which  a  surety's  right  to  relief  in  such  cases  is  placed.  In  the 
case  of  McLemore  vs.  Powdlj  (12  Wheat  R.  657,)  the  court 
say;  "the  creditor  suspends  his  own  remedy  on  the  bill  for  the 
stipulated  period,  and  if  the  endorser  were  to  pay  the  bill,  he 
could  only  be  subrogated  to  the  rights  of  holder,  and  the  drawer 
could  or  might  have  the  same  equities  against  him,  as  against  the 
holder  himself." 

This  reason  for  discharging  a  surety,  does  not  exist  after  the 
creditor  has  obtained  a  judgment  against  the  parties.  The  su- 
rety may  on  motion,  obtain  judgment  againsthis  principal,  and 
enforce  the  payment  of  the  money,  notwithstanding  the  credi- 
tor and  principal  debtor  may  have,  made  a  binding  contract  for 
delay. 

The  surety's  remedies  against  his  principal  were  in  no  degree 
lessened  or  obstructed  by  the  agreement  set  out  in  the  bill,  and 
it  is  like  the  case  of  an  agreement  without  consideration,  which 
would  not  bind  the  parties,  and  which  of  course  would  not  ob- 
struct the  surety's  remedies  againsthis  principal. 

In  such  case  the  surety  is  not  released.  12  Wheat.  567. 
We  think  the  decree  is  erroneous,  and  that  the  bill  must  be  dis- 
missed. 


S.  Pope,  et  al.  vs.  J.  &  T.  Eakin  &  Co. 

• 

A  detinue  bill  seeking  a  decree  to  enjoin  the  sale  of  slave,  will  not  be  retained  anlets 
tba  title  of  complainants  it  clearly  eBtablinhed,  and  incoptrovertible.  A  doubtful 
question  of  legal  right  ought  to  be  submitted  to  a  jury. 

J.  &  T.  Eakin  recovered  judgment  for  $289  92,  against  W. 
W.  Pope,  and^.  fa,  was  issued,  and  levied  on  slave  Ben,  in 
possession  of  defendant  in  execution.  Complainants,  the 
children  of  W.  W.  Pope,  filed  this  bill,  in  the  chancery  court 
at  Gallatin,  praying  a  perpetual  injunction  against  the  sale  of 
said  slave,  for  the  satisfaction  of  said  judgment,  they  claimir^ 
by  deed  of  gift  from  their  grandfather. 

It  was  heard  before  chancellor  Bramlitt,  on  bill,  answer,  re- 
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plication  and  proof.    He  dismissed  the  bill  and  complainants 
appealed* 

ChiUd,  for  complainants. 
Fogg,  for  the  defendants. 

TusLBT,  J.  delivered  the  opinion  of  the  court. 

This  bill  is  filed  by  Selma»  Mary  and  Sarah  Pope,  by  their 
next  friend,  W.  Pope,  to  ei\join  the  defendants  from  selling  a 
negro  man,  Ben,  claimed  by  them,  and  to  be  quieted  in  their 
right  to  him,  under  the  foUowing  facts: — ^W*  Pope  was  the 
owner  of  the  slave  in  questipn  several  years  previous  to  the  1st 
January,  1840;  he  permitted  the  slave  in  question  to  go  into  the 
possession  of  his  son  W.  W.  Pope,  where  he  remained  general- 
ly up  to  the  1st  Januaiy,  1840,  though  occasionally  he  would 
be  in  the  use  and  employment  of  W«  Pope.  There  is  no  proof 
that  it  was  a  gift  from  the  father  to  his  son;  on  the  contrary 
there  is  proof  tending  to  show  that  it  was  not  In  December, 
1839,  W.  W.  Pope  became  much  embarrassed  in  his  pecuniary 
affairs,  and  made  a  deed  of  trust  of  his  property  to  secure  his 
creditors.  Ben  was  not  included  in  this  deed.  About  the  time 
this  deed  was  executed,  Ben  left  W.  W.  Pope  and  went  to  W. 
Pope*s,  who  then  claimed  him.  On  the  1st  January,  1840,  W. 
W.  Pope  conveyed  said  negro  Ben  to  his  father  by  bill  of  sale 
for  the  alledged  consideration  of  $650.  Soon  after  the  execu- 
tion of  this  bill  of  sale,  said  negro  returned  to  the  possession  of 
W.  W.  Pope,  and  has  remained  there  generally  ever  since. 
On  the  17th  of  June,  1841,  W.  Pope  conveyed,  by  deed  of  gift, 
said  negro  to  complainants,  his  grand  children  and  children  of 
the  said  W.  W.  Pope,  forever — ^but  the  same  to  remain  in  the 
possession  of  the  said  W.  W.  Pope  during  his  life,  not  subject 
to  his  creditors  or  the  payment  of  his  debts  in  any  way  what- 
ever. Defendants  were  bona  JiS/t  creditors  of  W.  W.  Pope  as 
early  as  December  1839,  and  obtained  judgment  against  him 
on  the  12th  day  of  February,  1841,  for  the  sum  of  $289  92, 
which  judgment  is  sought  to  be  satisfied  by  the  sale  of  Ben, 
but  is  eiyoined. 
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The  chancellor  dissolved  the  injunction  and  dismissed  the 
bill,  and  we  think  correctly;  not,  to  be  sure,  upon  the  ground,  that 
we  think  it  is  shown  satisfactorily  by  the  proof  in  the  case,  that 
the  transactions  between  W.  Pope  and  his  son  W.  W.  Pope,  in 
relation  to  the  negro,  were  fraudulent,  or  that  the  boy  ever  be- 
longed to  W.  W.  Pope,  and  as  such,  subject  to  defendants'  exe- 
cution against  him;  but  upon  the  ground,  that  the  que  stion  is  in- 
volved in  doubt  and  difficulty,  and  this  being  a  detinue  bill,  will 
not  be  retained  by  this  court  unless  the  legal  right  of  the  com- 
plainants were  clearly  established  and  incontrovertible,  which 
is  not  the  case.  The  question  involving  the  legal  right  to  this 
negro,  is  one  that  ought  to  be  tried  by  a  jury;  a  court  of  law  is 
competent  to  relief,  and  there  is  nothing  in  the  case  to  move  the 
conscience  of  a  chancellor. 

The  bill  will  therefore  be  dismissed,  but  without  prejudice* 


BiCB  et  ab.  t».  fi.  &  J.  KjrkMan. 

A  Tilid  jndg^mdnli  by  motion,  caimot  be  iakea  against  a  theriff  md  paii  of  hti  tecaritiet 
nnleM  one  or  more  of  them  be  dead^  ia  that  event*  jadgment  uaj  be  rendered  afainit 
the  snnriTort. 

H.  &  J.  Kirkman  recovered  a  judgment  in  the  circuit  court 
of  Sumner  county,  against  Preston  and  others.  Plaintiffs  plac- 
ed B.Ji.  fa.  in  the  hands  of  Rice,  sheriff*  of  that  county.  He 
failed  to  return  it,  and  at  a  subsequent  term,  a  judgment,  by 
motion,  was  rendered  against  him  and  his  securities,  for  the 
sum  of  $1007  19. 

The  record  of  the  judgment  after  a  recitation  of  the  facts 
in  reference  to  the  delinquency,  has  the  following: 

"Whereupon,  on  motion  of  the  plaintiffs  by  their  attorney,  it 
is  ordered  by  the  court,  that  the  plaintiff*  recover  of  said  de- 
fendant William  Rice,  and  Jonathan  C.  Coleman,  John  Cotton, 
Isaac  Looney  and  £d.  C.  Looney,  his  securities,  (but  not 
against  Alexander  Banks,  one  of  the  securities,  in  consequence 
of  the  incompetency  of  the  court,  by  reason  of  relationship,  to 
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tiy  the  case  against  him,)  the  sum  of  S1007  19,  the  balance  of 
the  principal  now  due,"  &c.  &c. 

No  appeal  was  taken,  but  the  December  term,  1842,  a  tran- 
script of  the  record  of  the  proceedings  in  the  case  was  filed, 
with  an  assignment  of  errors. 

TrimbUj  for  the  plaintiffs  in  error. 

There  is  en  or  on  the  face  of  this  judgment  The  judgment 
is  rendered  against  Rice  and  a  part  of  his  securities  only. 

The  act  of  1835,  ch.  19,  sec.  6,  on  which  this  judgment  was 
rendered,  authorizes  judgment  against  the  "sheriff  and  his  se- 
curities." Not  against  the  sheriff  and  such  number  of  them  as 
the  plaintiffs  may  choose  to  select. 

This  proceeding,  by  motion,  being  in  derogation  of  common 
law  principles,  must  be  strictly  construed;  and  there  must  be  a 
literal  compliance  with  the  terms  of  the  statute.  See  McCarroU 
vs.  Meeksy  2  Ten.:  3  Yerg.  355:  8  Yerg.  101:  9  Yerg.  264: 

6  Yerg.  311:  Cooke,  267:  10  Yerg.  505,  314:  4  Yerg.  161: 

7  Yerg.  366:  3  Cranch,  331: 1  Hump.  335:  2  Hump.  14.  This 
statute  gives  the  plaintiffs  a  more  summary  mode  of  recovery 
than  the  common  law  authorizes.  This  is  a  privilege  extend- 
ed to  the  plaintiffs,  and  a  deprivation  of  a  common  right  on  the 
part  of  defendants.  He  must,  therefore,  bring  himself  within 
the  express  letter  of  the  statute.  The  words  "sheriff  and  se- 
curities," necessarily  includes  each  and  every  one  of  those  per- 
sons who  became  responsible  for  the  sheriff,  by  signing  his  of- 
ficial bond. 

If  it  be  said,  that  this  statute  authorizes  judgment  against  a 
part  of  the  securities,  it  is  asked  if  this  be  not  extending  a  fur- 
ther privilege  to  the  plaintiffs  and  throwing  a  more  onerous  re- 
sponsibility on  each  one  of  the  securities? 

In  support  of  this  position,  see  the  cases  decided  by  this 
court  in  8th  Yerg.  393,  397,  10  Yerg.  310. 

John  J.  WhitCj  for  defendants  in  error,  said: — ^It  is  true  that 
in  suDwnary  proceedings  which  are  in  derogation  of  the  princi- 
ples of  the  common  law,  the  authoritygivenby  the  statute  must 
be  strictly  pursued — and  that  the  record  must  jrecite  all  the  ma- 
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terial  facts  which  are  necessary  to  give  the  court  jurisdiction, 
which  it  is  believed  has  been  done  here. 

The  principal  error  relied  upon  is,  that  the  judgment,  was 
not  against  all  the  securities,  one  of  them  being  omitted,  and  is 
therefore  void,— and  the  case  of  McNairy  vs.  Eastland^  10  Yer. 
311,  is  relied  upon  to  sustain  this  position.  But  the  decision  is 
upon  a  different  statipte,  and  upon  a  diflferent  principle  altogeth- 
er from  any  that  is  involved  in  this  cause. 

Under  the  act  of  1789,  ch.  57,  sec.  5,  all  joint  obligations  are 
made  joint  and  several,  and  suits  may  be  prosecuted  upon  the 
same,  against  oqc  or  any  number  of  the  obligors. 

The  act  of  1835,  ch.  19,  sec.  6,  under  which  this  motion  was 
made,  says:  "Such  sheriff,  coroner,  or  other  officer  and  his  secu- 
ritiesy  shall  be  liable  to  a  motion  in  the  circuit  court  of  the 
county  from  which  the  execution  issued,  and  judgment  shall  be 
rendered  against  them,"  &c.  It  does  not  say  that  a  motion 
shall  only  be  made  against  the  sheriff  and  all  his  securities.  If 
it  did,  it  would  be  directly  against  the  provisions  of  the  act  of 
1789,  making  all  joint  obligations,  joiift  and  several;  and  like- 
wise in  opposition  to  the  act  of  1809,  ch.  69,  sec.  1,  which  will 
authorize  a  judgment  by  motion  in  behalf  of  one  security,  if 
the  original  judgment  had  been  against  him  alone.  The  act 
does  not  say,  if  judgment  cannot  be  had  against  all  the  securi- 
ties, that  the  remedy  by  motion  is  gone;  if  it  did,  it  wOuld  in- 
volve the  absurdity,  that  if  one  of  the  securities  should  die  with- 
out administration  upon  his  estate,  or  as  in  this  case,  if  the 
judge  was  connected  with  one  of  the  securities,  the  remedy  by 
motion  would  be  lost.  That  would  be  making  the  law  to  de- 
pend, and  the  remedy  which  it  gives,  not  upon  its  own  just  in- 
terpretation, but  upon  accidental  circumstances  that  might 
arise  with  reference  to  the  situation  of  the  parties.  If  the  ar- 
gument relied  upon  is  correct,  it  would  Ukewise  follow,  that  if 
either  of  the  securities  should  succeed  in  his  defence  at  law 
upon  the  bond,  the  remedy  by  motion  would  fail  against  the 
others,  which  I  apprehend  cannot  be  successfully  contended. 
This  position  does  not  involve  any  of  the  mischiefs  pointed  out 
in  the  case,  in  10  Yerg.  314,  because  the  judgment  that  the 

security  against  whom  judgment  had  been  obtained,   would 
53 
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be  entitled  to  over  against  the  principal,  would  only  be  a  joint 
one. 

TuRLE  Y,  J.  delivered  the  opinion  of  the  court. 

This  is  a  case  of  judgment  on  motion  against  ^  sheriff  and  a 
portion  of  his  securities  for  his  default  in  making  return  of  an 
execution.     Several  points  have  been  argued,  all  of  which,  but 
one,  we  deem  it  unnecessary  to  notice,  and  that  presents  the 
question  as  to  the  power  of  a  court  to  render  a  judgment  on 
motion  against  a  portion  of  the  securities  of  a  sheriff  or  other  of- 
ficer, without  including  the  whole.     We  deem  it  perfectly  use- 
less to  reiterate,  what  has  so  often,  and  without  variation  been 
said,  "That  a  judgment  on  motion,  being  in  derogation  of  com- 
mon law,  must  be  taken  strictly" — as  a  consequence  of  this  rule 
it  has  always  been  held,  that  a  statute  giving  a  remedy  by  mo- 
tion, has  no  latitude  of  construction.     The  statute  gives  judg- 
ment on  motion  against  a  sheriff  and  his  securities.     If  the 
judgment  be  taken  against  less  than  the  number  of  the  securi- 
ties, are  the  terms  of  the  statute  complied  with?  is  it  against  his 
securities?  surely  not.     A  judgment  is  given  on  motion  against 
two;  upon  what  principle  shall  you  have  it  against  one?  If  it  be 
done,  it  must  be  by  construction,  and  that  a  very  dangerous 
construction.    It  places  too  much  power  in  the  hands  of  those 
entitled-  to  make  the  motion;  and  may  be  made  an  engine  of  op- 
pression.    A  vindictive  creditor  with  such  a  weapon  in  his 
hands,  may  destroy  any  one  of  a  sheriff's  securities,  by  taking 
judgment  against  him  individually — and  leaving  him  to  his 
remedy  over,  which  will  almost  invariably  compel  him  to  pay 
the  money  in  the  first  instance  and  seek  his  remedy  afterwards 
by  motion  for  contribution.     Such  ought  not  to  be  the  law,  and 
such  we  are  satisfied  itis  not  now.     A  judgment  may  be  taken 
against  a  sheriff  without  his  securities,  but  if  judgment  be 
sought  against  them,  it  must  be  against  them  all  jointly.     Of 
course,  if  some  be  dead,  there  is  no  necessity  of  proceeding 
against  them,  because  the  bond  remains  obligatory  upon  the 
survivors  by  common  law  principles.     The  judgment  of  the 
circuit  court  will,  therefore,  be  reversed,  and  defendants  dis- 
charged* * 
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Shehrbll  v9.  Goodrum  et  cds. 

1.  An  execution  came  to  the  hands  of  Porter,  sheriff.  Porter's  term  of  service  expired 
whilst  thf*  execution  was  in  his  hands,  and  before  return  day  thereof  he  was  re-elect- 
ed. He  did  not,  according  to  law,  return  the  execution:  Held,  that  the  second  set 
of  securities  was  liable  and  not  the  first;  and  that  a  judgment,  by  motion,  rendered 
against  the  first  set,  was  a  void  judgment. 

t 

3.  A  judgment  by  motion  against  a  sheriff  and   his  securities,  may  be  void  as  to  the 
sarrtics,  and  valid  as  to  the  principal. 

Thomas  C.  Porter  was  elected  sheriff  of  Giles  county  in  No- 
vember 1831,  and  gave  John  Porter  and  others  as  his  sureties. 
Before  bis  term  of  service  had  expired,  to  wit,  in  October  1833, 
an  execution  in  favor  of  Sherrell  against  Perry  and  others,  test- 
ed of  the  preceding  September  term  of  the  court,  and  made 
returnable  to  the  ensuing  February  term,  (1834,)  for  the  sum  of 
$1177  77,  was  placed  in  his  hands.     His  term  of  service  ex- 
pired in  November  1833.     He  was  re-elected,  and  gave  bond 
with  Goodrum  and  others  his  sureties.     Porter  collected  the 
money,  and  in  February  1834,  (the  return  term,)  he  failed  to 
pay  over  the  money,  or  return  the  execution.     At  the  February 
term,  1834,   Sherrell  made  his  motion  against  Porter  and  his 
sureties  in  the  bond  of  1831,  for  the  sum  of  $879  98.    Judg- 
ment was  rendered  against  them.     This  judgment  showed  the 
above  facts. 

A  fi.  fa.  was  issued  thereon  and  placed  in  the  hands  of  the 
coroner  of  Giles  county,  who  levied  it  on  the  personal  property 
of  Porter,  of  the  value  of  $1240.  This  property  was  never 
sold  by  the  coroner,  and  for  what  reason  it  does  not  appear. 

On  the  1st  day  of  May,  1839,  Sherrell  instituted  this  action  of 
covenant  in  the  circuit  court  of  Giles  county,  against  Goodrum 
and  others,  sureties  on  the  bond  of  Porter  executed  in  1833. 
The  defendants,  amongst  other  pleas,  pleaded  the  judgment 
rendered  by  motion  against  Porter  and  the  sureties  in  the  bond 
of  1831,  in  bar  of  the  action. 

The  case  was  submitted  to  a  jury  at  the  April  term,  1842, 
Dillahunty,  judge,  presiding.  He  charged  the  jury,  that  said 
judgment  was  void  on  its  face,  for  want  of  jurisdiction  in  the 
court  to  render  the  same  as  to  the  sureties  of  Porter,  and  being 
a  joint  judgment^  and  void  as  to  them,  it  was  void  in  totoy  and 
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that  neither  said  judgments  nor  any  proceedings  under  the  same? 
should  form  any  bar  to  this  suit. 

The  jury  returned  a  verdict  in  favor  of  the  plaintiff  for  the 
sum  of  S1781  49,  and  the  defendants  appealed  in  error. 

N'  S.  Brawn,  for  plaintiffs  in  error. 

The  principal  question  in  this  cause,  is,  as  to  the  validity  of 
the  levy,  by  Isaac  Mayfield  as  coroner  of  Giles  county,  of  the 
execution  in  his  hands,  upon  the  property  of  Thomas  C.  Porter. 
Was  this  levy  a  satisfaction  of  the  debt?  That  it  was,  cannot 
be  questioned,  unless  there  was  something  behind  it,  affecting 
its  validity. 

It  is  contended  that  the  judgment  upon  which  it  issued  was 
void  upon  its  face. 

1.  The  circuit  court  charged  the  jury,  "that  the  judgment 
against  T.  C.  Porter  and  securities  in  favor  of  Thomas  Sherrell, 
was  void  upon  its  face,  for  want  of  jurisdiction  in  the  court  to 
render  the  same;  said  judgment  showing  that  it  was  rendered, 
on  account  of  a  default  of  the  said  Porter  as  sheriff  of  Giles 
county,  after  the  expiration  of  the  term  for  which  the  defend- 
ants in  said  judgment  had  become  his  securities,  &c, — ^and 
that  the  said  judgment  being  void  as  to  the  securities  of  said 
Porter,  and  being  a  joint  judgment,  was  void  as  to  all,"  &c. 

In  this  charge,  it  is  maintained,  there  is  error. 

The  judgment  referred  to,  it  is  true,  is  against  securities  of 
Thomas  C.  Porter,  for  a  term  of  office,  previous  to  the  return 
term  of  the  execution.  But,  however  the  judgment  may  be 
deemed,  as  to  them  (the  securities)  whether  void  or  voidable-— it 
expressly  recites;  "and  it  appearing  to  the  said  court,  now  here, 
that  the  said  Thomas  C.  Porter  was  sherifi  for  the  said  county 
of  Giles,  for  and  during  the  said  year  1833,  and  from  thence  for- 
ward up  to  this  time,  (1836)  &c."  Thus  covering  the  proper 
period  of  time,  when  the  default  complained  of  took  place — 
and  reciting  that  Thomas  C.  Porter  was  sheriff  at  the  time. 
This,  it  is  conceived,  is  amply  sufficient,  to  make  the  judg- 
ment valid  as  to  Porter,  without  reference  to  that  part  which 
recites  the  securities.  For  this  court  have  decided  in  the  case 
of  Williamson  vs.  TVebb^  "that  a  sheriff  is  liable  for  any  default, 
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without  refercDce  to  the  bond.   It  need  not  be  produced  to  au- 
thorize a  judgment  against  him,  &c." 

If  this  case  then  stood  against  Porter  alone,  the  recital  above 
quoted,  would  be  sufficient  to  make  the  judgment  valid,  "with- 
out reference  to  the  bond,"  as  the  bond  "need  not  be  produc- 
ed." Again;  it  is  not  controverted,  that  the  securities  against 
whom  this  judgment  was  rendered,  were  the  securities  of 
Thomas  C.  Porter  as  sheriff  of  Giles  county,  from  November, 
1831,  to  November,  1833 — and  that  the  execution,  upon  which 
this  suit  depends,  came  to  the  hands  of  Porter,  as  sheriff,  on 
the  8th  of  Sept.,  1833,  for  execution — and  it  is  for  not  paying 
over  monies  collected  on  this  execution,  as  well  as  for  not  re- 
turning the  same  to  the  February  term,  1834,  that  the  judgment 
was  rendered.  It  is  clear,  then,  that  these  first  securities  were 
not  liable  for  the  default?  When  was  the  default  committed.^ 
When  was  the  money  coUected  on  the  execution,  converted  and 
used  by  Porter?  before  November,  1833,  or  afterwards?  under 
the  first  or  second  term  of  office?  If  under  the  first,  then  clear- 
ly the  first  set  of  securities  were  liable.  As  to  the  point  of  time 
when  the  default  was  made,  it  does  not  appear.  And  even  if 
made  afterwards,  upon  a  precept  previously  issued,  may  it  not 
be  well  contended,  that  the  first  securities  would  be  liable?  If 
Porter  had  collected  the  execution  on  the  15th  day  of  October, 
1833,  and  used  the  money  on  the  same  day,  and  the  next  day 
had  died — ^is  it  not  certain  that  his  then  existing  securities  would 
have  been  liable?  And  if  Porter  had  collected  the  money  and 
used  it  and  resigned,  or  declined  a  new  election,  the  same  re- 
sult would  have  followed.  The  fact  that  he  was  re-elected, 
does  not  relieve  his  former  securities  firom  any  liability  they  were 
under.  If  it  be  true  then,  that  the  first  securities  may  have 
been  liable  for  the  default  complained  of,  upon  the  face  of  the 
facts  recited  in  the  judgment,  then  it  must  follow,  that  the 
judgment  is  at  least,  not  void,  and  is  only  voidable,  if  indeed  it 
be  not  entirely  valid.  If  the  judgment  be  not  void  but  mere- 
ly voidable,  it  is  earnestly  insisted  upon,  that  before  the  levy 
of  the  execution  can  be  invalidated,  the  judgment  must  be  set 
aside — ^and  until  then,  the  levy  would  be  good,  and  a  satisfaction 
in  law  of  the  debt. 


422  KA.SHV1LLE : 

[Sberrell  o«.  Goodrum  et  tU.] 

The  judgment  shows  upoQ  its  face,  that  Porter  was  sherifi* 
during  tlie  period  when  the  default  happened,  and  that  during 
a  part  of  this  period,  from  the  time  the  precept  was  received, 
the  other  defendants  were  his  securities  in  office — ^and  that  they 
were  such  securities  and  liable  as  such,  long  enough  for  Porter 
to  have  collected  the  money,  before  the  expiration  of  his  first 
term  of  office.     Is  it  not  then  most  clear,  that  the  judgment  is 
not  even  voidable,  but  valid  upon  its  face?    Suppose  the  securi- 
ties, in  the  bond  of  November,  1833,  had  been  substituted,  in  the 
place  of  the  others,  would  not  the  same  objection  to  the  judgment 
exist?    It  might  be  well  urged,  that  they  were  not  securities 
when  the  precept  came  to  the  hands  of  Porter,  nor  for  a  month 
thereafter,  (the  fact,  if  sliown,  would  be  that  way,)  and  that, 
therefore,  they  should  not  be  liable;  that  it  should  fall  upon  the 
first  securities.     Is  it  not,  therefore,  fair  to  argue,  that  a  judg- 
ment against  either  set  of  securities,  would  be  good  upon  its 
face,  unless  it  showed,  that  the  default  happened,  either  before 
the  commencement  of  the  liability  in  the  One  case,  or  after  its 
termination  in  the  other?     In  the  absence  of  such  showing,  there 
would  be  nothing  on  the  face  of  the  judgment  to  invalidate  it. 
It  could  not  be  said  to  be  void,  or  even  voidable — ^because  so 
far  as  the  court  could  see,  the  parties  were  liable.     The  fact 
that  the  default  happened,  either  in  the  one  term  or  the  other, 
is  dehors  the  record,  and  cannot  be  urged,  except  under  adiffer- 
ent  proceeding,  and  perhaps  only  in  a  court  of  equity.     It  is, 
therefore,  confidently  maintained  that  this  judgment  is  valid 
upon  its  face,  both  against  Porter  and   his  securities  therein 
named,  for  all  the  purposes  of  any  judgment. 

2.  But  on  tlie  supposition  that  the  judgment  was  void  as  to 
the  securities  named  therein,  the  next  question  is,  would  it  there- 
fore be  void  as  to  Porter  also?  It  has  already  been  shown  that, 
according  to  the  case  of  WUliamum  vs.  Wehb^  the  judgment  re- 
cites enough  to  make  it  valid  as  to  Porter  alone— as  it  expressly 
states,  that  he  was  sheriff  of  Giles  county,  from  the  19th  of 
November,  1833,  until  the  time  of  the  judgment,  as  well  as  for 
two  years  preceding. 

But  can  a  judgment  be  sustained  as  to  one,  and  avoided  as 
to  another  defendant?  be  good  in  part  and  bad  in  part?     The 
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affirmative  of  this   proposition,  it  is   believed,  can  be  main- 
tained. 

There  is  nothing  in  reason,  or  judicial  propriety  against  it. 
Suppose,  for  example,  that  that  part  of  the  judgment,  reciting 
the  names  of  the  securities,  had  been  in  blank — ^the  names  of 
the  securities  not  mentioned.  It  is  evident  that  the  judgment 
that  far  would  have  been  inoperative;  but  would  this  omission 
affect  its  validity  as  to  Porter?  It  most  assuredly  would  not, 
as  it  could  prejudice  the  interests  of  no  one  else. 

When  a  judgment  is  partly  by  the  common  law  and  partly 
by  statute,  the  judgment  at  common  law  may  remain  and  be 
complete,  without  the  other.     See  1st  Salk.  page  24. 

But  it  is  said,  that  a  judgment  is  entire,  and  cannot  be  good  in 
part  and  bad  in  part,  but  must  be  either  wholly  good  or  wholly 
bad.  The  force  of  this  principle,  if  it  be  law  at  all,  and  its  appli- 
cation to  this  cause  must  depend  on  what  is  meant  by  "an  entire 
judgment."  If  a  judgment  is  entire,  without  regard  to  the 
character  or  capacity  of  the  different  defendants — ^then  all  judg- 
ments are  entire — as  there  can  be  no  variation  in  the  form  in 
which  they  are  rendered.  But  it  is  insisted  upon,  that  a  judg- 
ment is  entire,  only  where  the  liabilities  of  the  different  de- 
fendants, if  there  be  more  than  one,  are  identical  and  uniform; 
and  arise  either  from  the  same  equal  undertaiing,  or  result  from 
the  same  legal  implication.  For  example,  the  judgment  would 
be  entire  against  two  joint  drawers  of  a  note,  or  bill  of  ex- 
change, or  two  undertakers  of  an.y  service — and  would  not  be, 
against  a  principal  and  his  security,  where  the  facts  of  the  dif- 
ferent liabilities  were  recited  in  the  judgment. 

In  this  case,  the  character  in  which  Porter  is  liable,  and  that 
in  which  his  securities  are  liable,  are  distinctly  set  forth  in  the 
judgment  itself.  The  judgment  is  therefore  not  an  entire  one — 
and  may  well  be  good  in  part  and  erroneous  in  part.  See  2 
Lill.  page  100;  see  also,  Carr^  vs.  Laird^  6th  Yer.  R.  246. 

Suppose  that  a  judgment  were  rendered  by  a  justice  of  the 
peace  against  A.  as  principal,  and  B.  as  endorser,  upon  a  note 
for  $150  00.  Then  according  to  the  adjudications  of  this 
court,  the  judgment  as  to  B.  would  be  void,  for  want  of  juris- 
diction; but  would  it  be  void  as  to  A.  against  whom  it  might 
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well  be  rendered?  It  is  earnestly  contended,  it  would  not. 
There  is  no  sensible  reason  conceived,  why  A.  should  be  exon- 
erated, who  is  the  principal,  clearly  bound,  and  subject  to  the 
jurisdiction  of  the  justice,  because  of  an  error  as  to  B.  Let  the 
judgment  be  avoided  as  to  B.  and  held  valid  as  to  A.  Would 
there  be  any  greater  inconsistency  in  this,  than  in  running  a  ca. 
sa.  against  a  single  judgment  debtor,  when  there  were  others 
in  the  judgment?  There  would  be  the  same  want  of  conformi- 
ty between  the  execution  and  the  judgment  in  the  one  case  as 
the  other.  Yet  this  court  have  settled  in  the  case  of  Saunders 
Sf  Martin  vs.  Gallahar  if  Richardson,  that  a  ca.  sa.  may  run 
against  one  alone  of  several  defendants,  and  need  not  conform 
to  the  judgment,  in  this  particular. 

3.  But  even  if  the  judgment  in  question  is  void,  will  this 
court  now  declare  it  so,  in  the  form  in  which  the  application  is 
here  made?  Must  it  not  have  been  set  aside,  in  the  court  be- 
low, upon  motion,  or  by  writ  of  supersedeas  in  order  to  effect  the 
validity  of  the  execution  and  levy?  For  it  has  been  decided, 
that  "although  a  judgment  be  irregular  and  void,  yet  a  Ji.  fa* 
founded  on  it,  is  not  therefore  necessarily  void."  See  Darhy^s 
Lessee  vs.  Russel  and  Hicks,  5  Hay.  R.  139. 

4.  This  judgment,  however  it  may  be  deemed,  void,  voida- 
ble, or  valid,  was  procured  at  the  instance  of  the  same  party, 
and  for  the  same  cause  of  action,  now  set  up  in  this  suit — ^and 
the  proceedings  thereon  were  his  own,  and  he  ought  not  now  to 
be  heard  to  impeach  the  same.  If  the  judgment  and  proceed- 
ings thereon,  are  ineffectual,  it  is  the  fault  of  the  plaintiff;  he 
might  have  obtained  a  proper  judgment,  as  he  had  a  clear  right 
to  the  same,  as  against  Thomas  C.  Porter,  and  the  proof  shows, 
that  there  was  then  property  of  Porter,  suflScient  to  have  satis- 
fied the  claim.  The  neglect  of  the  plaintiff,  or  the  misfortune 
of  a  judicial  blunder,  should  form  no  excuse  for  him.  But  it 
is  submitted,  whether  the  levy  in  this  case,  was  not  in  law,  a  sat- 
isfaction of  the  debt,  in  whatever  light  the  judgment  may  be 
viewed?  In  the  case  of  Young  and  Whitcomh  vs.  Read,  3  Yer. 
298 — ^it  is  decided,  that  "when  the  plaintiff  selects  his  mode, 
and  gives  direction  to  tha  instruments  which  the  law  affords, 
as  a  means  of  attaining  his  rights,  they  must  be  pursued  to  the 
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end.*'  "Our  system  ol  laws,"  say  the  court,  "in  accordance 
with  the  dictates  of  common  honesty,  provides  that  the  proper- 
ty of  the  principal  debtor,  shall,  if  possible,  in  all  caseg  be  made 
to-satisfy  the  demand,"     See  act  of  1820,  ch,  151. 

Then  the  execution  upon  this  judgment  was  not  prosecuted; 
there  is  no  further  attempt  by  the  plaintiff  to  make  his  debt; 
the  whole  proceeding  upon  its  face,  stands  in  full  force,  unim- 
paired by  any  action  of  the  courtto  which  it  belonged.  Might 
not  the  plaintiff  have  made  his  debt?  Does  it  appear  that  he 
could  not  have  done  it?  And  was  he  not  bound  to  due  dili- 
gence, on  account  of  the  securities,  now  sought  to  be  subjected, 
in  this  new  form  of  action? 

Ooodcj  for  the  defendants  in  error. 

The  charge  of  the  court  was  correct  and  should  be  sustain- 
ed, because, 

1st.  the  default  on  account  of  which  said  judgment  by  mo- 
tion WEis  rendered,  is  shown  by  the  face  of  the  judgment  to 
have  occurred  after  the  expiration  of  the  term  for  which  said 
John  Porter  and  others,  the  defendants  therein,  had  become 
securities  of  said  Thomas  C.  Porter. 

2d.  In  rendering  said  judgment  against  said  securities,  the 
court  exceeded  its  jurisdiction,  and  that  said  judgment  and  all 
the  proceedings  under  the  same,  therefore,  were  utterly  void  as 
to  said  securities. 

3d.  Said  judgment  being  joint,  and  void  as  to  said  securities, 
was  void  also  as  to  said  Thomas  C.  Porter,  and  for  all  purposes 
was  a  mere  nuUity,  and  it  is  perfectly  proper  to  tal^e  advjintage 
of  it  collaterally. 

1st.  As  to  the  time  of  the  default.  Did  the  default  in 
question  happen  during  the  liability  of  the  securities  in  the  bond 
of  1831?  The  failure  to  return  the  execution  could  not  have 
happened  in  that  time.  Porter  was  elected  and  gave  bond  in 
November  1831;  the  term  expired  in  November  1833.  The 
execution  was  placed  in  Porter's  hands  in  October  1833,  re- 
turnable in  February  1834;  he  was  bound  to  return  it  in  Febru- 
ary, not  before;  there  could  be  no  default  until  that  time  ar- 
rived. Before  February  court,  his  term  under  the  election  of 
54 
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1831  expired,  he  was  re-elected  and  gave  a  new  bond,  with  the 
present  defendants  as  his  securities.  If  Porter  had  entirely 
gone  out  of  office  at  the  expiration  of  his  term  in  1833,  it  may 
be,  that  his  securities  in  the  bond  of  1831,  would  have  been 
liable  for  his  after  acts,  under  the  act  of  1811,  ch.  49,  sec.  1, 
giving  retiring  sheriffs  two  years  within  which  to  setde  up  their 
old  business.  But  independently  of  that  act,  they  certainly 
would  not  be  liable;  not  undertaking  in  their  bond  to  be  respon- 
sible for  a  longer  period  than  the  term.  Porter  having  been  re- 
elected was  not  a  "sheriff  going  out  of  office,"  and  consequendy 
that  statute  could  not  have  any  application,  and  the  second  set 
of  securities,  to  wit,  the  defendants,  are  certainly  responsible 
for  all  defaults  happening  after  the  execution  of  the  second  bond 
and  Porter's  qualification. 

As  to  the  collection  of  the  money.  When  did  that  happen? 
The  record  is  silent.  When  was  Porter  bound  to  pay  it  over? 
He  was  bound  to  have  it  at  the  return  day  of  the  writ.  When 
was  that?  February  term  1834.  If  he  then  did  not  pay  it  over, 
or  have  it  ready  to  pay  over,  the  default  happened  at  that  time, 
but  not  until  then.  At  that  time  these  defendants  were  his  se- 
curities, and  bound  for  his  acts,  and  not  the  securities  in  the 
bond  of  1831.  If  the  former  set  of  securities  were  liable,  the 
fact  of  the  time  of  the  collection  should  have  appeared  on  the 
face  of  the  judgment.  In  a  summary  proceeding  by  motion, 
this  court  will  not  supply  omissions  of  fact  on  the  face  of  the 
record,  but  will  require  with  strictness  that  every  fact,  necessa- 
ry to  give  the  court  jurisdiction,  should  appear.  Porter  vs. 
WM  Sf  Co.  4  Yerg.  Rep.  lei:  Cooke's  Rep.  267:  iiid,  365: 
Powers  vs.  The  People,  4  J.  R.  292. 

There  was  not  then  in  either  case,  a  breach  of  the  bond  of 
1831,  but  the  record  shows  on  its  face  that  the  default  of  Por- 
ter happened  subsequendy,  and  whilst  these  defendants  were 
his  securities. 

2d.  It  is  then  insisted,  that  the  court  had  no  power  over  John 
Porter  and  others,  the  securities  in  the  bond  of  1831,  that  in 
rendering  the  judgment  against  them  by  motion,  it  exceeded 
its  jurisdiction,  and  that  as  to  them  said  judgment  was  abso- 
lutely void. 
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If  a  court  acts  without  authority,  its  judgments  and  orders 
are  regarded  as  nullities.  They  are  not  voidable,  but  simply 
void,  and  form  no  bar  to  a  recovery  sought  even  prior  to  rever- 
sal, in  opposition  to  them.  They  constitute  no  justification,  and 
all  persons  concerned  in  executing  such  judgment  or  sentence 
are  trespassers.  2  Peters  U.  S.  Rep.  157:  9  ibid,  224:  8  ibid, 
40:  7  ibid,  413:  6  Amer.  Com.  Law,  323:  Chigg  vs.  Cook, 
Peck's  Rep.  S2:  ibid,  167:  4  Yerg.  Rep.  81:  6  ibid,  471. 

When  a  court  acts  under  a  special  statute,  conferring  an 
extraordinary  power,  and  prescribing  its  course,  that  course 
ought  to  be  strictly  pursued,  and  the  jurisdiction  ought  to  ap- 
pear on  the  face  of  the  record;  otherwise  the  proceedings  are 
not  merely  voidable,  but  absolutely  void,  as  being  coram  non 
judice,  6  Wheaton  U.  S.  Rep.  119:  6  Amer.  Com.  Law,  323: 
Cooke's  Rep.  267:  ibid,  365:  2  Yerg.  Rep.  113:  4  ibid,  161:  6 
ibid,  311,  ibid,  510:  2  ibid,  624. 

In  this  case  there  is  not  an  omission  in  the  facts  to  confer  ju- 
risdiction, but  they  show  on  the  front  of  the  judgment  the  ab- 
sence of  all  jurisdiction,  as  to  the  securities;  thereby  rendering 
it  clearly  void  as  to  them. 

3d.  It  is  next  insisted  that  said  judgment  being  entire,  and 
having  been  shown  to  be  void  as  to  the  securities,  is  void  also  as 
to  Thomas  C.  Porter,  and  for  all  purposes;  and  is  in  toto  a  mere 
nullity.     2  Lill.  100:  2  Tomlin's  Law  Dictionary,  290. 

Where  a  judgment  is  erroneous,  and  consists  of  distinct  parts, 
it  may  be  reversed  as  to  one  part  only.  Smith  vs.  Jansen,  8  J. 
R.  Ill:  Bradsfiawvs.  Callahan,  &  J.  R.  558. 

But  if  the  judgment  be  entire,  it  must  be  affirmed  or  reversed 
in  toto.  Richards  vs.  Walton,  J.  R.  434:  Bronson  vs.  Mann, 
13  ibid,  460:  14  ibid,  417:  3  (2)  Saunders,  212,  (note  4,)  and 
numerous  cases  there  cited. 

The  last  case  decides,  that  if  several  defendants  appear  by 
attorney,  and  one  is  an  infant,  it  is  error,  and  as  the  judgment 
is  entire,  it  shall  be  reversed  against  all.  Cro.  Jac.  289,  and 
scq. 
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TuRLET,  J.  delivered  the  opinion  of  the  court. 

Thomas  C.  Porter  was  elected  sheriff  of  Giles  county,  in 
November  1S31,  and  entered  into  bond  for  the  performance  of 
his  duties,  with  John  Porter,  John  Buchanan,  Richard  H.  Allen, 
Ananias  Oliver,  Nathaniel  C.  Nye,  Robert  Yarborough  and  R. 
Oliver  as  his  securities.  He  was  re-elected  to  the  same  office 
in  1833,  and  entered  into  bond  for  the  performance  of  his  duties, 
with  Daniel  Goodrum,  William  C.  Mayfield,  Samuel  S.  Smith, 
Richard  Briggs,  Ananias  OUver,  and  Robert  B.  McLaurin  as 
his  sureties.  On  the  Sth  day  of  October,  1S33,  an  execution 
came  to  the  hands  of  said  Porter,  as  sheriff,  in  favor  of  Thomas 
Shcrrell  against  James  Perry  and  others,  for  the  sum  of  $1177 
21  and  cost,  tested  of  the  August  terni,  1833,  of  the  circuit 
court  of  Giles,  and  returnable  to  the  February  term,  1834. 
This  execution  Porter  failed  to  return  as  required  by  law,  and 
at  the  February  term,  1835,  of  said  court,  judgment  was  ren- 
dered against  him  as  sheriff,  and  the  persons  named  as  his  su- 
reties in  the  bond  of  November  1831,  in  favor  of  said  Sherrell, 
for  his  neglect  of  duty,  for  the  sum  of  S782  21  and  cost.  Upon 
this  judgment  an  execution  was  issued  on  the  23d  of  April, 
1835,  which  came  to  the  hands  of  the  coroner  of  Giles  county, 
and  was  by  him  levied  on  two  mules,  six  head  of  horses,  twenty 
five  head  of  cattle,  four  yoke  of  steers,  one  wagon  and  cart,  and 
five  thousand  pounds  of  hemp,  and  returned,  "levied  too  late 
to  sell."  This  property  is  proven  to  have  belonged  to  Thomas 
C.  Porter,  the  sheriff,  and  to  have  been  worth  the  sum  of  $1240. 
On  the  1st  of  May,  1839,  Sherrell  caused  a  suit  to  be  com- 
menced in  the  name  of  Wm.  Carroll,  governor,  for  his  use, 
against  the  persons  named  in  the  bond  of  November  1833,  as 
sureties  for  said  Thomas  C.  Porter,  sheriff,  with  the  view  to 
charge  them,  for  his  neglect  of  duty  in  not  returning  the  exe- 
cution above  mentioned  in  favor  of  Sherrell  against  James  Per- 
ry and  others,  which  suit  he  prosecuted  to  judgment  at  the 
April  term,  1842,  of  the  circuit  court  of  Giles,  and  to  reverse 
which,  tlie  defendants  have  prosecuted  this  writ  of  error. 

On  the  trial,  die  judge  charged  the  jury,  that  the  judgment 
of  the  circuit  court  of  Giles,  rendered  at  its  February  term. 
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1835,  in  favor  of  Sherrell  against  Porter  and  his  sureties  was 
void,  because  trie  defalcation  for  which  Porter  was  liable^  was 
committed  by  him  at  a  period  of  time,  for  which  these  sureties 
were  not  responsible,  but  for  which  the  sureties  on  the  bond  sued 
on,  were — and  that  of  consequence  the  levy  made  by  the  coro- 
ner on  Porter's  property  was  no  satisfaction  of  the  demand 
against  him,  and  therefore  no  bar  to  the  pending  suit. 

This  proposition  involves  the  whole  matter  in  dispute,  and 
its  solution  will  determine  the  case. 

That  the  sureties  in  the  first  bond  were  not  responsible  for 
Porter's  neglect  in  returning  the  execution  in  favor  of  Sherrell, 
to  the  February  term,  1834,  of  the  Giles  circuit  court,  admits 
of  no  controversy,  for  their  liability  had  ceased  previous  to  that 
period  of  time,  and  the  liability  of  the  sureties  in  the  second 
bond  been  substituted  in  their  stead;  and  the  fact  that  the  exe- 
cution had  come  to  his  hands  previously  to  his  re-election  can 
make  no  difference,  for  it  does  not  appear  that  he  collected  the 
money,  but  only  neglected  to  return  it,  as  he  was  bound  to  do 
by  law,  which  act  of  nonfeasance  was  committed  in  his  second 
term  of  oflSce,  for  which  his  first  securities  cannot  be  held  re- 
sponsible. As  all  these  facts  appear  upon  the  (ace  of  the  judg- 
ment, it  necessarily  follows,  that  it  is  void  as  against  the  sureties. 
But  does  it  follow  that  it  is  also  void  as  against  Porter,  the  prin- 
cipal? It  is  argued  that  it  is,  that  the  judgment  is  entire,  and 
being  void  as  to  some  of  the  parties  is  necessarily  void  as  to 
all.  We  deem  it  unnecessary  to  enter  into  a  minute  investiga- 
tion of  the  common  law  doctrine,  as  to  the  nature  of  judgments, 
what  defects  will  vitiate  them,  when  (if  ever)  they  may  be 
sustained  in  part  and  set  aside  in  part. 

AU  the  learning  upon  that  subject  resting  upon  the  inflexible 
principle,  that  things  not  perfectly  homogeneous  shall  not  form 
the  subject  matter  of  a  judgment,  that  persons  not  interested  in 
the  subject  matter,  in  the  same  character,  and  upon  the  same 
principles,  shall  not  be  joined  as  parties,  and  that  a  failure  to  re- 
cover a  judgment  against  one,  shall  be  a  failure  as  to  all,  it 
necessarily  followed,  that  a  judgment  both  as  to  its  subject  mat- 
ter and  its  parties  was  so  entire,  that  it  could  in  no  point  be  sev- 
ered, and  that  if  it  were  bad  in  part,  that  it  would  be  bad  in  the 
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whole.  But  such  modifications,  have  been  made  by  statute  m 
more  modern  times,  to  suit  the  conveniences  of  trade  and  com- 
merce and  the  many  varied  relations  arising  out  of  them,  pro- 
ducing such  a  variety  of  shade  of  interest  ia  the  same  transac- 
tion, and  amalgamating  them  together  in  the  same  remedy,  that 
cases  are  con'stantly  arising  in  which  parties  who  would  not 
have  been  permitted  under  any  circumstances  by  the  com- 
mon law  to  join  in  their  action,  now  do  so  readily,  and  subject 
matters  of  controversy,  joined  only  by  a  collateral  thread,  and 
which  the  common  law  pleader  would  never  have  thought  of 
uniting,  are  now  readily  embraced  by  the  same  declaration,  so 
that  it  would  be  found  not  only  injurious  to,  but  destructive  of 
the  rationale  of  correct  pleading  to  apply  the  same  restricted 
principle  to  them. 

Such  are  our  joint  suits  against  the  makers  and  endorsers  of 
bills  of  exchange,  and  promissory  notes,  all  our  judgments  on 
motion,  against  sheriffs,  coroners  and  constables  and  their 
sureties  and  our  judgments  on  motion  against  sureties  for  ap- 
peals from  an  inferior  to  a  superior  tribunal. 

In  all  these  cases  some  of  the  parties  are  directly  liable,  and 
some  collaterally.  Suits  might  be  brought  and  judgments  ob- 
tained in  all  cases  against  those  who  are  directly  bound,  with- 
out noticing  those  who  are  collaterally  bound,  but  to  avoid  cir- 
cuity and  expense,  the  contrary  course  is  permitted. 

You  may  take  your  judgment  against  a  drawer  of  a  bill  of 
exchange  alone.  You  may  take  it  against  him  jointly  with  the 
endorsers;  a  failure  to  obtain  it  against  the  endorser,  does  not 
prevent  your  having  it  against  the  maker,  though  they  be  sued 
jointly;  it  is  true  the  statute  giving  the  joint  remedy  also  gives 
the  several;  but  it  may  be  well  questioned,  whether  the  courts 
would  not  have  given  it  without,  for  there  is  no  connection  in 
their  liability,  or  in  the  nature  of  the  proof  to  charge  them.  In 
the  cases  of  motions  against  sheriffs  and  other  officers,  they  are 
the  principals,  responsible  for  their  own  conduct.  You  may  take 
judgment  against  them,  without  noticing  their  securities,  and  it 
is  valid — butforgreatersecurity  judgment  is  taken  against  the 
sureties.  If  the  judgment  against  them  shall  be  void,  how  shall 
it  vitiate  the  judgment  against  the  principal?  can  it  make  that 
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bad  which  would  have  been  good,  if  there  had  been  no  judg- 
ment against  them?  Surely  not;  a  void  judgment  is  no  judg- 
ment; it  is  no  protection;  all  persons  acting  under  it  are  trespass- 
ers, and  the  case  must  stand  as  if  there  had  been  no  judgment 
against  them. 

This  principle  is  invariably  practised  upon  in  writs  of  error 
from  inferior  courts.  If  judgments  have  been  erroneously  entered 
against  securities,  they  are  discharged,  and  the  judgment  af- 
firmed against  the  principals;  and  so  it  would  be  if  the  judg- 
ment were  void  as  to  the  security,  and  this  can  be  only  upon  the 
giound,  that  its  being  void  as  to  the  security  does  not  make  it 
void  as  to  the  principal,  for  if  it  were  void  in  toto,  it  could  not  be 
affirmed  in  part. 

We  think  that  the  judgment  rendered  on  motion  against  Por- 
ter in  favour  of  Sherrill,  at  the  February  term,  1835,  for  ne- 
glecting to  return  the  execution  against  James  Perry  and  others 
at  the  February  term,  1834,  of  the  Giles  circuit  court,  was  a 
good  and  valid  judgment  against  him,  though  void  as  against 
his  sureties.  It  being  a  good  judgment,  the  levy  of  an  execu- 
tion thereon  by  the  coroner  upon  a  sufficiency  of  Porter's  prop- 
erty to  pay  it,  is  a  satisfaction,  and  constituted  a  good  defence 
to  the  present  action.-    Judgment  reversed  and  case  remanded. 


Parrish  vs.  Saunders  &  Martin. 

1 .  Parrish  recoTered  a  judgment  against  Lea,  a  citizen  of  Robertson  county,  and  sap- 
posing  Lea  resided  in  Suniner.  directed  a>E.  fa.  to  Sumner  county ;  Held,  that  he  had 
a  right  upon  discovery  of  the  mistake,  to  withdraw  the^.  fa.  from  the  hands  of  the 
sheriff  of  Sumner  and  procure  the  issuance  of  one  to  the  county  of  Robertson,  and 
that  it  boaod  the  property  of  Lea  from  the  date  of  its  test,  and  stood  in  all  particu- 
lars as  though  the  fi.  fa,  to  Sumner  had  never  been  issued. 

2.  A  judgment  creditor  having  a  lien  on  personal  property,  has  a  right  to  come  into 
chancery  to  remove  obstacles  thrown  in  the  way  of  the  due  execution  of  his  process 
by  a  levy  and  seizure  of  the  property  by  a  junior  judgment  creditor. 

This  bill  was  filed  in  the  chancery  court  at  Franklin,  and  was 
heard  before  chancellor  Bramlitt,  at  the  May  term,  1842,  on 
bill,  answer^  replication  and  proof.     He  der reed  in  favor  of  com- 
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plainant  and  directed  an  account     The  defendants  Saunders 
and  Martin  appealed. 

Fogg,  for  complainants,  cited  9  Yerg.  442;  2  Devereux,  Eq. 
Rep.  42. 

CamphdU  foi  defendants. 

TuRLE  Y,  J.  delivered  the  opinion  of  the  court. 

On  the  12th  of  September,  1839,  complainant  recovered*a 
judgment  in  the  circuit  court  of  Davidson,  against  W.  J.  Lea,  a 
citizen  of  Robertson  county,  for  the  sum  of  $878 — upon  this 
judgment  a  writ  oi  fieri  facias  bearing  test  the  2d  Monday  in 
January,  1840,  was  issued  and  directed  by  mistake  to  the  sheriff 
of  Sumner  county,  that  being  supposed  to  be  the  place  of  resi- 
dence of  the  defendant  in  the  execution. 

This  mistake  being  discovered ,  the  writ  o£ fieri  fiicias  was  with- 
drawn  from  the  hands  of  the  sheriff  of  Sumner  before  any  steps 
had  been  taken  for  its  execution,  its  direction  was  changed  by 
the  clerk  of  the  Davidson  court  and  placed  in  the  hands  of  the 
sheriff  of  Robertson,  the  true  residence  of  the  defendant,  on  the 
2d  day  of  May,  1840. 

Previous  to  this,  viz,  on  the  27th  of  April,  1840,  judgments 
were  rendered  on  several  claims  before  a  justice  of  the  peace, 
for  Robertson  county,  in  favor  of  Saunders  and  Martin,  the  de- 
fendants to  this  suit,  against  said  W.  J.  Lea.  Executions 
were  issued  and  levied  on  the  same  day  on  the  property  in  dis- 
pute being  all  of  the  goods  and  chattels  of  the  said  W.  J.  Lea, 
and  the  goods  advertised  to  be  sold  on  the  12th  day  of  May, 
1840,  on  a  credit.  This  was  done  by  agreement,  between  said 
Saunders  and  Martin  and  Wm.  J.  Lea.  The  sheriff  of  Rob- 
ertson county  went  to  levy  the  execution  of  complainant  on 
the  property,  but  the  constable  who  claimed  it  by  virtue  of  his 
previous  levy,  refused  to  permit  it.  And  this  bill  was  filed  on 
the  6th  day  of  May,  1840,  to  enforce  the  lien  of  complainant's 
execution  and  stop  the  sale  of  the  constable;  subsequently  how- 
ever the  goods  were  sold,  by  agreement  between  the  parties, 
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by  the  constable,  subject  to  the  opinion  of  the  court  of  chance- 
ry as  to  whom  the  proceeds  should  be  given.  Upon  the  hear- 
ing, the  Chancellor  decided  that  complainant  was  entitled  by 
virtue  of  the  lien  of  his  execution  to  priority  of  satisfaction, 
and  directed  an  account  for  that  purpose,  from  which  decree 
there  is  an  appeal  to  this  court*  The  complainant's  right  to  re- 
lief is  urged  upon  two  grounds. 

1.  That  issuance  of  the  execution  to  Sumner  county  estop- 
ped him  from  issuing  another  bearing  test  of  the  same  term, 
to  Robertson  county,  and  that  he  had  no  power  to  withdraw 
the  execution  from  the  hands  of  the  sheriff  of  Summer,  and  have 
its  direction  changed  to  the  sheriff  of  Robertson. 

2.  That  a  court  of  chancery  has  no  jurisdiction  as  to  the  re- 
lief asked. 

Upon  the  1st  point — The  question  as  to  the  right  to  issue 
several  executions  upon  the  same  judgment  bearing  test  of  the 
same  term,  and  directed  to  different  counties,  has  never  been 
made  as  it  is  believed  in  our  courts;  the  practice,  though,  as  far 
as  our  knowledge  extends,  has  been  to  issue  but  one,  running 
from  term  to  term;  but  this  has  not  been  the  result  of  judicial 
determination,  and  it  is  by  no  means  certain  that  a  different 
practice  would  not  be  warranted  by  law.  It  is  so  in  England 
and  some  of  the  United  States.  We  do  not  venture  to  deter- 
mine it  in  the  present  case,  but  leave  it  open  for  discussion, 
when  it  may  directly  arise.  In  the  case  under  consideration 
two  executions  were  not  run  at  tlie  same  time;  one  was  issued, 
and  by  mistake  misdirected,  but  before  any  action  had  on  it, 
the  mistake  was  discovered  and  corrected,  and  the  writ  sent  to 
the  proper  officer.  This  we  think  the  plaintiff  in  the  execution 
had  a  right  to  do,  and  that  the  execution  when  it  came  to  the 
sheriff  of  Robertson  county,  stood  in  all  particulars,  as  if  it  had 
never  been  in  the  hands  of  the  sheriff  of  Sumner,  but  had  been 
properly  directed  in  the  first  instance,  and  that  it  therefore  cre- 
ated a  lien  upon  all  the  personal  property  of  W.  J.  Lea,  in  the 
county  of  Robertson,  from  the  2d  Monday  in  January,  1840, 
the  date  of  the  test,  and  overreached  the  lien  of  the  defendants 
acquired  by  the  levy  o!  the  constable,  made  on  the  27th  day  of 
55 
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April,  1840,  by  virtue  of  executions  issued  by  a  justice  of  the 
peace. 

But  2d. — ^How  is  the  superiw  lien  of  the  complainants  to 
be  enforced  under  the  circumstances  attending  the  case? 

The  constable  had  the  property  in  his  possession,  claiming  it 
under  his  levy  and  refused  to  surrender  it.  If  the  complainant 
had  the  right  to  have  the  property  seized  by  his  execution,  this 
right  was  defeated  by  the  acts  of  the  defendants  and  their  con- 
stable in  withholding  it  from  him,  and  threatening  to  proceed 
and  sell  without  regard  to  his  superior  lien. 

The  sheriff  could  of  consequence  make  no  levy,  and  the 
complainant  would  be  entitled  to  come  into  a  court  of  chancery 
to  remove  the  obstacles  placed  in  his  way  by  the  defendants,  to 
enjoin  a  sale  of  the  property  and  have  it  delivered  up  to  his 
execution. 

But  supposing  that  the  levy  of  the  constable  placed  the  pro- 
perty in  cttstodia  legis,  and  that  inconsequence  thereof  the  sher- 
iff could  make  no  other  levy  by  virtue  of  his  execution,  the 
case  would  be  still  stronger  in  favor  of  the  defendant's  right  to 
come  into  a  court  of  chancery — ^it  being  the  only  place  where 
he  could  get  relief  in  such  case.  So  we  hold  that  the  complain- 
ant's right  to  redress  in  a  court  of  chancery  is  complete  on  either 
ground.  If  he  could  legally  seize  the  property,  notwithstand 
the  previous  levy  by  the  constable,  he  could  ask  a  court  of 
chancery  to  remove  the  obstacles  thrown  in  his  way  by  the  de- 
fendants. If  he  could  not  make  a  legal  levy,  he  had  a  right  to 
ask  the  protection  of  a  court  of  chancery  for  his  superior  lien. 

The  decree  will  therefore  be  affirmed. 
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1.  The  bill  praya: — Ist.  That  coraplainant^s  right  to  an  undivided  interest  in  the  real 
estate  of  Bruton  deceased,  by  virtue  of  a  lost  and  unregistered  deed,  be  set  up.  td. 
That  partition  be  made  between  himself  and  the  owners  of  the  other  shares.  3d.  That 
a  sale  of  his  interest  in  the  estate  made  hj  sheriff  as  the  property  of  another,  and  of 
which  defendant  Rutland  became  the  purchaser,  be  declared  void  for  want  of  twenty 
days^  notice  to  the  tenant  in  possession.  4th.  That  a  suit  of  forcible  entry  aad  de- 
tainer, instituted  against  him  by  Rutland  be  enjoined,  and  that  Rutland  account  to 
complainant  for  rents  and  profits;  Held,  that  this  bill  was  multifarious. 

2.  In  a  case  of  petition  in  chancery  for  partition,  the  legal  title  must  be  clear  of  dis  • 
pute. 

Kimble^  for  complainanU 

1.  The  complainant  has  a  right  to  call  upon  a  court  of  chance- 
ry to  set  up  a  lost  or  destroyed  deed.  This  it  will  do  where  the 
destruction  or  loss  of  the  deed  is  an  obstructi^feN#S§&arlii8:ht. 
Story's  Eq.  101, 102. 

2.  The  complainant  has  a  right  to  reni 
man's  Dig.  460;  2  Yer.  384. 

3.  Complainant  can  have  partition. 
Hay*  295;  AUnatt  on  Partition,  32.  Law 

4.  If  a  court  of  chancery  acquire  jurisdict%lt£34^tf03^ry  it 
will  ai&rd  relief  on  the  discovery.  1  Story,  438;  3  John.  Ch. 
R.  351.  And  if  it  acquires  jurisdiction  for  one  purpose  it  will 
retain  the  bill  generally.     10  John.  Rep.  587. 

6.  A  court  of  chancery  will  entertain  a  bill  when  by  it  a  mul- 
tiplicity of  suits  may  be  prevented.  1  Story,  438.  The  great 
ends  of  justice  will  be  subserved  by  the  settlementof  the  matters 
involved  in  this  bill,  which  can  be  done  without  confusion  or 
embarrassment  as  all  the  claims  in  conflict  arise  on  the  same 
piece  of  property. 

fV.  B.  Johnson^  for  defendants,  cited  2  Hump.  237,  and  the 
authorities  therein  referred  to. 

Green,  J.  delivered  the  opinion  of  the  court. 

In  this  case  the  bill  alledges  that  complainant,  heretofore,  in 
1835,  purchased  the  shares  of  several  of  the  heirs  of  G.  Bruton 
(let-eased,  of  a  tract  of  land,  of  which  said  G.  Bruton  died  seized. 
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That  said  heirs  conveyed  to  him  their  said  shares,  but  that 
the  deed  was  never  registered  and  has  been  lost;  that  one  of  the 
shares  so  purchased  by  him,  has  been  levied  on  by  virtue  of  an 
execution  against  his  vendor  and  sold,  and  has  come  into  the 
hands  of  Rutland;  that  said  sale  was  void  for  want  of  twenty 
days'  notice  to  the  tenant  in  possession;  but  that  Rutland  went 
into  possession,  and  occupied  said  land  for  several  years— when 
he  quit  the  possession  thereof  and  complainant  went  into  pos- 
session-:—that  Rutland  has  sued  him  for  a  forcible  entry  and  de- 
tainer, and  has  had  a  verdict  against  him  on  the  premises; 
that  complainant  has  removed  the  cause  to  the  circuit  court 
by  certiorari,  where  it  is  now  pending,  and  prays  that  ihe  heirs 
from  whom  he  has  purchased,  be  made  defendants,  and  the  le- 
gal title  be  decreed  out  of  them,  and  vested  in  complainant; 
that  the  other  heirs,  and  Rutland  who  claims  title  as  aforesaid, 
be  made  defendants,  and  that  partition  between  them  and  com- 
plainant be  decreed;  that  Rutland  be  enjoined  from  further 
prosecuting  his  action  of  forcible  entry  and  detainer,  and  that 
he  account  for  rents  and  profits  while  he  had  possession  of  the 
land. 

To  this  bill  defendant  Rutland  demurred,  which  was  allowed 
by  the  chancellor.  The  bill  in  this  case  is  clearly  multifarious. 
1.  It  sets  up  the  complainant's  equity  against  a  portion  of  the 
defendants,  and  seeks  to  get  a  decree  vesting  their  legal  title  in 
him.  2.  It  seeks  to  investigate  the  validity  of  a  sale,  by  tlie 
sheriff,  of  the  share  of  one  of  the  heirs  under  whom  complain- 
ant claims.  3.  It  seeks  to  investigate  the  question  arising  up- 
on the  forcible  entry  and  detainer.  4.  It  asks  for  an  account 
for  rents  and  profits. 

Besides,  the  statements  of  the  bill  show  that  Rutland  is  en- 
titled to  the  possession,  and  independent  of  all  this,  in  a  case  for 
partition,  the  title  must  be  clear  of  dispute.  Hickman  vs. 
Cooke. 

Allow  the  demurrer,  and  dismiss  the  bill  as  to  Rutland,  and 
remand  the  cause  to  the  chanccrj-  court. 
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Dolby  vs.  Mullins. 

1.  Afi.  /a.  may  be  levied  on  money. 

2.  Mullins  had  two   excraiiona  in   hi«  hands  at  the  game  time,  one  in   favor  uf^Dol by 
against  Waite  for  ^61,  and  the  other  in  favor  of  Waite against  Dolby  for  ^\Ao.     Mul- 
liof  collected  the  sum  of  |i61  due  Dolby,  and   appropriated  it  to  the  satisfaction  of 
Waile's  execution  and  returned  the  facts:  Held,  on  motion  bj  Dolby  against  Mutlin< 
that  this  appropriation  was  an  authorized  act,  and  the  return  a  valid  return. 

Yoakumy  for  Dolby. 
Readt/j  for  Sheriff  Mullins. 

Green,  J.  delivered  the  opinion  of  the  court. 

This  is  a  motion  against  the  defendant,  as  sheriff  of  Bedford 
county,  for  failing  to  return,  with  a  sufficient  response,  an  execu- 
tion against  George  Waite,  for  $69  95,  besides  costs,  in  favor 
of  the  plaintiff. 

The  sheriff's  return  is  as  follows:— "Received  sixty  one  dol- 
lars and  fourteen  cents,  that  being  the  debt  and  damages  on  this 
Ji.  fa.  and  having  an  alias  execution  in  my  hands  in  favor  of 
said  Waite  against  James  B.  Dolby,  I  applied  the  money  for 
debt  and  damages  received  onthis^.ya.  towards  the  payment  of 
the^.  fa.  in  my  hand  of  George  Waite  against  James  B.  Dolby, 
which  is  for  one  hundred  and  forty-five  dollars  besides  costs. 

JAMES  MULLINS,  Sheriff. 

October  26th,  1841." 

It  is  objected  that  this  return  is  insufficient.  1st.  Because  mon- 
ey cannot  be  levied  on  hy  a.  fieri  facias.  2d.  Because  if  it  be 
subject  to  execution  in  the  hands  of  defendant,  it  cannot  be  ta- 
ken by  the  officer  until  it  has  been  paid  to  the  person  entitled  to 
receive  it. 

1.  As  to  the  first  question,  whether  a  sheriff  can  take  money 
in  execution  there  can  be  no  doubt.  The  reason  given  in  some 
of  the  old  cases,  "that  money  could  not  be  sold"  is  conclusive- 
ly answered  by  Chief  Justice  Marshall,  in  the  case  of  Turner 
vs.  FendalU  (1  Cranch  R.  118)  where  he  says:  "The  reason  of 
n  sale  is,  that  money  only  will  satisfy  the  execution,  and  if  any 
ihincfHsrho  taken,  it  must  be  turned  into  money,  but   surely 
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that  the  means  of  converting  the  thing  into  money,  need  not 
be  used,  can  be  no  adequate  reason  for  refusing  to  take  the  very 
article,  to  produce  which  is  the  sole  object  of  the  execution.** 
He  also  quotes,  in  support  of  the  proposition  that  money  may 
be  levied  on,  Dalton's  Sheriff,  145,  and  2  Shower,  166.  But 
the  reasoning  is  so  conclusive,  that  authorities  are  not  necessa- 
ry to  support  a  proposition,  which  upon  principle  is  so  clear. 

2.  But  as  to  the  second  question,  whether  money  in  the  hands 
of  the  sheriff  can  be  levied  on,  and  applied  by  him  to  the  satis- 
faction of  an  execution  in  his  hands,  against  the  owner  of  the 
money,  we  do  not  think  the  reasoning  of  the  court  in  the  same 
case  of  Turner  vs.  FendalU  by  any  means  satisfactory. 

It  is  there  held  that  such  application  cannot  be  made.  The 
reason  given  is,  that  the  plaintiff  in  the  execution,  is  not  the  le- 
gal owner  of  the  money  in  the  ojfiScer's  hands,  that  his  claim 
upon  the  officer  is  only  for  a  certain  sum  of  money,  but  that  he 
is  not  entitled  to  the  specific  pieces  that  constitute  that  sum. 
With  deference  to  the  judgment  of  this  distinguished  tribunal, 
and  especially  to  the  exalted  genius  and  the  clear  discriminating 
judgment  of  the  great  man  who  penned  the  opinion,  we  are  una- 
ble to  perceive  any  reason  why  the  money  which  an  officer  col- 
lects by  virtue  of  z.ji.fa.  does  not  belong  to  the  plaintiff  in  the 
execution. 

.The  judgment  pronounces  that  he  shall  recover  the  particular 
sum  of  the  defendant,  and  the  execution  commands  the  officer 
to  make  that  sum,  and  the  money  so  made,  to  have  at  the  next 
court  to  render  to  the  plaintiff 

The  money  so  made  and  received  by  the  sheriff,  belongs  to 
some  one,  and  the  question  is,  to  whom  does  it  belong?  certxiin- 
ly  not  to  the  sheriff,  until  he  converts  it.  It  must  then  belong 
to  the  plaintiff.  The  fact  that  he  cannot  maintain  detinue,  but 
must  bring  debt  for  it,  does  not  prove  that  it  is  not  bis  property, 
but  proves  only  that  it  is  incapable  of  being  identified,  and 
therefore  that  a  form  of  action  that  would  require  such  identifi- 
cation cannot  be  maintained.  The  difficulty  is  one  of  evidence 
and  .not  of  title.  The  same  difficulty  would  exist  if  money  be 
placed  in  the  hands  of  a  bailee  lo  kncp  for  the  owner.  It  could 
not  bo  recovered  in  detinue,  for  the  same  reason.     Yet  who  will 
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say,  that  if  I  deposit  a  dollar  in  the  hands  of  another,  that  it 
ceases  to  be  my  money  the  moment  I  part  with  the  possession? 
and  yet  the  principle  is  the  same. 

In  1  Dumford  and  East,  370,  Judge  BuUer  decides  that 
money  in  the  hands  of  a  trustee,  does  not  give  the  possessor,  be- 
fore a  conversion,  such  property  in  it  as  to  render  it  liable  to  his 
debts.  Now  certainly  the  property  is  in  the  possessor,  or  in  the 
cestui  que  trust.  But  if  it  be  in  the  cestui  que  trust,  it  proves  that 
money  may  be  the  property  of  one  man  and  be  in  the  possession 
of  another.  Indeed,  were  the  proposition  not  denied  by  such 
high  authority,  it  would  seem  too  plain  for  argument. 

A  piece  of  money  may  be  marked  so  as  to  be  easily  distin- 
guished from  all  other  pieces.  If  this  get  into  the  hands  of  a 
person  not  the  owner,  detinue  may  be  maintained  to  recover  it. 
But  has  the  owner  any  better  title  to  it,  than  he  has  to  a  piece 
not  marked?  Surely  not — ^the  only  difference  is,  as  to  the  means 
of  proof.  But  it  is  further  assumed  in  the  opinion  under  con- 
sideration that  the  ownership  of  particular  pieces  of  money 
cannot  be  acquired  until  an  actual  possession  of  them  is  obtained. 

We  do  not  perceive  upon  what  principle  this  position  is  as- 
simied.  If  it  be  for  the  reason  heretofore  discussed,  that  the 
identical  pieces  cannot  be  recovered  in  detinue — ^itis  believed  a 
sufi&cient  answer  has  been  given,  by  showing  that  this  results 
from  a  defect  of  evidence,  and  not  from  a  want  of  title,  and  as 
other  pieces  are  of  equal  value,  it  can  make  no  particular  dif- 
ference, with  the  owner  whether  he  get  his  own,  or  an  equiva- 
lent in  other  pieces. 

If  I  agree  to  give  A  ten  pieces  of  money  for  a  hat,  which  he 
delivers  to  B  for  me,  the  hat  is  mine  in  the  hands  of  B  and 
may  be  levied  on  for  my  debt.  And  if  I  receive  the  hat  and 
deliver  to  B  the  ten  pieces  of  money  for  A,  we  have  seen  by 
the  case  in  Durnford  and  East,  that  the  pieces  do  not  become 
the  property  of  B,  until  he  converts  them;  and  if  not  the  property 
of  B,  as  the  ownership  must  be  somewhere,  it  is  certainly  in  A. 
Thus  the  whole  argument  is  defeated — is  shown  to  rest  upon 
the  original  untenable  assumption  that  the  property  in  the  mon- 
ey does  not  exist  until  possession  is  obtained,  because  it  cannot 
be  recovered  in  detinue. 
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The  money  is  paid  by  the  defendant  in  an  execution  to  the 
olficer  for  the  plaintiff,  and  it  becomes  instantly  his  money,  and 
colli  inues  to  be  such/until  the  sheriff  converts  it-  But  he  may  not 
choose  to  convert  it.  He  may  preserve  it  in  a  distinct  parcel, 
so  that  however  impossible  it  might  be  for  the  plaintiff  to  identi- 
fy and  recover  it  in  detinue — still  their  can  be  no  difficulty 
on  the  part  of  the  officer,  in  knowing  to  whom  it  belongs. 

The  case  o[  Staple  vs.  Bird,  in  Barnes'  Notes,  214,  which  is 
reUed  on,  does  not  militate  against  our  views.  In  that  case  the 
money  did  not  belong  to  the  plaintiff  in  the  execution,  by  virtue 
of  which  it  was  collected.  Certainly  money  that  does  not  be- 
long to  a  party,  can  no  more  be  levied  on,  than  any  other  spe- 
cies of  property,  to  which  a  defendant  has  no  title.  Nor  is  there 
any  greater  difficulty,  or  hazard  on  the  part  of  an  officer,  ascer- 
taining the  ownership  of  money,  than  of  other  property.  In 
each  case  he  must  levy  at  his  perD,  or  require  a  bond  of  indem- 
nity. The  absurdity  of  the  doctrine  against  which  we  are  con- 
tending cannot  be  more  forcibly  stated  than  is  done,  in  the  opin- 
ion under  review.  "The  money  (say  the  court)  becomes  liable 
to  the  execution,  the  instant  it  shall  be  paid  into  the  hands  of  the 
creditor,  and  it  then  becomes  the  duty  of  the  officer  to  seize  it. 
It  appears  unreasonble  that  the  law  should  direct  a  payment  un- 
der such  circumstances.  If  the  money  shall  be  seized  the  in- 
stant of  its  being  received  by  the  creditor,  then  the  payment  to 
him  seems  a  vain  and  useless  ceremony,  which  might  well  be 
dispensed  with,  and  if  the  money  should,  by  being  so  paid,  be 
withdrawn  from  the  power  of  the  officer,  then  his  own  act  would 
put  beyond  his  reach,  property  rendered  by  law  liable  to  his  ex- 
cution,  and  which  of  consequence,  the  law  made  it  his  duty  to 
seize."  The  court  say  the  absurdity  involved  in  such  a  con- 
struction led  them  to  a  further  consideration  of  the  subject. 

It  would  seem,  the  admitted  absurdity  was  enough  to  overturn 
the  whole  argument,  unless  that  absurdity  could  be  obviated. 
Let  us  see  how  this  is  to  be  done.  The  court  go  on  to  say,  that 
as  the  writ  commands  the  officer  to  have  the  monies  at  court, 
lie  should  obey  the  injunction  of  the  writ,  and  bring  the  money 
and  both  executions  to  court  and  get  its  direction  as  to  the  appli- 
cation of  the  fund.     With  deference,  it  seems  to  us,  that  this  ex- 


DECEMBER  TERM,  1842.  441 

[Dolby  9i.  ftlullinii.j 

pedieMt,  instead  of  avoiding  the  absurdity,  only  creates  agreater. 
Executions  run  from  any  county  in  the  State  to  the  sheriff  of  any 
other  county.  How,  if  an  execution  come  from  the  circuit  court 
of  Carter  county,  in  favour  of  A,  to  the  sheriff  of  Davidson, 
and  an  execution  be  put  in  the  hands  of  the  same  sheriff,  from 
Shelby  circuit  court,  can  the  sheriff  of  Davidson  take  the 
money  he  may  collect  for  A,  and  both  executions  to  the  Carter 
circuit  court  to  get  its  direction?  It  may  be  that  the  execution 
from  Shelby,  may  be  returnable  several  months  before  the  one 
from  Carter,  and  consequently  it  must  be  beyond  his  power,  be- 
fore it  is  possible  for  him  to  get  the  direction  of  the  Carter  court. 
How  then  is  the  sheriff  to  do,  what  it  is  admitted  he  must  do? 
Seize  this  money  in  satisfaction  of  the  execution  from  Shelby? 
Must  he  count  it  out  to  the  plaintiff,  and  then  scuffle  with  him 
for  its  possession  to  satisfy  the  other  execution?  But  even  could 
he  be  successful  in  such  struggle,  it  may  be  that  the  party  will 
not  apply  for  his  money,  until  after  the  return  day  of  the  exe- 
cution against  him  from  Shelby.  In  that  case  the  sheriff  is  com- 
pelled, according  to  the  argument,  to  part  with  a  fund,  which 
the  same  argument  assumes  was  liable  to  the  execution.  But 
if,  as  we  have  seen,  the  only  reason  given  why  the  sheriff  can- 
not levy  on  money  in  his  hands,  be,  that  it  does  not  belong  to  the 
party  until  he  gets  it  into  his  actual  possession,  it  is  not  perceiv- 
ed by  what  better  right  the  court  of  law,  to  which  the  execu- 
tion is  returnable,  can  direct  the  application  of  the  money,  than 
the  sheriff  has  without  the  intervention  of  the  court.  The  mon- 
ey is  still  in  the  hands  of  the  officer,  and  according  to  the  argu- 
ment, belongs  to  him  and  tlie  creditor  has  only  a  demand 
against  the  sheriff  for  so  much.  Is  there  any  legerdemain  in 
the  order  of  the  court,  by  which  it  converts  money  that  belongs 
to  the  officer  into  the  property  of  the  plaintiff?  The  truth  is,  the 
whole  difficulty  is  the  result  of  the  mistaken  assumption  that 
because  detinue  will  not  lie  for  money,  therefore  it  cannot  be- 
long to  a  party  who  has  it  not  in  possession. 

We  understand  the  uniform  practice  has  been  to  appropriate 
money  in* the  hands  of  an  officer,  in  discharge  of  an   execution 
against  the  plaintiff,  and  we  think  it  is  supported  by  principle, 
56 
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and  the  opinion  under  review  admits  that  it  is  wise  and  just  that 
such  a  remedy  should  exist. 

This  court  too,  in  the  case  of  HinJcle  vs.  Blakej  sheriff,  (2d 
Hump.  R.  574,)  sanctioned  the  practice  and  we  now  adhere  to 
the  principle  decided  in  that  case.     Affirm  the  judgment. 


» 
Fir:LD   vs  Arrowsmith,  et  als. 

].  The  assent  of  thp  per -on  selected  a^  trustee  is  not  necessary  to  the  validity  of  the 
deed.     If  he  rcfu«o  I )  execute  it  a  court  of  chancery  will  execute  it. 

^.  The  assent  of  the  beneficiary  in  the  deed  may  be  giyen  at  any  time  after  the  deed  is 
executed,  and  in  the  absence  of  proof  to  the  contrary,  i\ill  always  be  presumed. 

3.  A  trustee  is  not  permitted  to  purchase  the  trust  fund,  for  his  own  benefit  unless  the 
beneficiary  agree  to  the  purchase,  and  in  a  controversy  between  the  trustee  and  bene' 
ficiary, in  reference  to  the  assent  of  the  beneficiary»  such  absent  must  be  proren  by 
clear  and  explicit  proof,  even  tbyiigh  the  proceeds  of  the  sile  be  properly  appropri- 
ated; 

This  bill  was  filed  by  Field,  the  beneficiary  in  a  deed  of  trust, 
against  Arrowsmith  the  trustee  and  others. 

Field  was  the  surety  of  Mitchell.  Mitchell  executed  a  deed 
of  trust  for  the  benefit  of  Field,  embracing  a  slave  Jim,  to  be 
sold  in  the  event  it  became  necessary  to  save  Field  harmless* 
Arrowsmith  was  the  trustee.  Judgment  was  rendered  in  the 
circuit  court  of  Giles,  against  Mitchell  and  Field.  And  Mitch- 
ell being  insolvent.  Field  paid  the  debt. 

Arrowsmith  purchased  the  slave  Jim,  and  the  money  was 
not  appropriated  to  the  satisfaction  of  Field's  claim. 

This  biU  was  filed  to  subject  the  slave  to  the  satisfaction  of 
the  claim  of  Field.  The  bill  alledged  that  Arrowsmith  accept- 
ed the  trust.  Arrowsmith  denied  it  in  his  answer,  and  alledged 
that  he  purchased  Jim  with  the  assent  of  Field.  A  repUcation 
was  filed,  there  was  proof  taken,  and  the  cause  came  on  to  be 
heard  before  Bramlitt,  chancellor,  at  the  September  term,  1842, 
on  bill,  answer,  replication  and  proof.  The  chancellor  decreed 
the  sale  and  purchase  void,  and  ordered  that  the  slave  be  sold 
and  the  proceeds  applied  to  the  satisfaction  of  Field's  claim. 
Arrowsmith  appealed. 
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Goode  and  Jones^  for  complainant. 

The  defendants  in  their  answer  rely  upon  two  grounds. 

1.  That  Arrowsmith,  the  person  named  in  the  deed  as  trus- 
tee, never  accepted  the  trust,  but  refused  so  to  do,  and  that 
therefore  the  deed  was  inoperative. 

2.  That  complainant  by  parol  gave  his  assent  to  the  sale  of 
the  negro  by  Mitchell  to  Arrowsmith,  and  waived  or  released 
his  interest  under  the  deed. 

In  answer  to  the  first  ground,  it  is  insisted  that  the  answer  of 
Arrowsmith,  when  the  whole  of  it  is  examined,  shows  that  he 
did  accept  the  trust.  But  it  is  not  at  all  necessary  to  give  valid- 
ity to  a  deed,  that  the  trustee  should  accept  it;  if  the  cestui  que 
trust  accept  it,  it  is  sufficient.  And  further,  if  a  deed  is  made 
without  the  knowledge  of  the  cestui  que  trusty  it  would  be  com- 
petent for  him  to  aflBrm  it  and  enforce  its  performance,  after  it 
comes  to  his  knowledge.     1  J.  C.  R.  119:  3  ibid  261:  4  ibid  136. 

And  when  there  is  no  clear  evidence  of  acceptance  it  will  be 
presumed  on  account  of  the  benefit  he  derives  under  the  deed. 
3  Yerg.  Rep.  257.  In  answer  to  the  second  ground  relied  up- 
on, it  is  insisted: 

1.  That  if,  as  is  contended,  Arrowsmith  accepted  the  trust, 
he  could  not  afterwards  purchase  the  trust  fund,  although  he 
should  pay  a  fair  consideration  for  it,  without  the  consent  of 
Field,  and  not  then  until  their  relationship  was  dissolved.  24 
Law  Lib.  192,  top  page. 

It  is  at  all  times  a  transaction  in  the  purchase  of  the  trust 
funds  by  the  trustee,  of  great  nicety,  and  one  which  the  courts 
will  watch  with  the  utmost  vigilance.  9  Vesey,  244:  6  Vesey, 
626:  3  Mer.  209. 

It  is  true,  if  a  trustee  purchase  the  trust  funds,  the  cestui  que 
trust  may  ratify  the  sale,  but  then  all  the  requisites  of  the  law 
must  be  complied  with.  24  Law  Lib.  198,  and  the  instances  and 
authorities  there  cited.  The  English  law  in  its  strictness,  has 
been  recognized  in  this  country.  2  McCord's  Ch  Rep.  389:  8 
Wheaton,  421:  2  J.  C.  R.  252,  311. 

But  suppose  Arrowsmith  did  not  accept,  but  disclaimed  the 
trust,  he  had  notice  of  its  existence,  and  his  purchase  from 
MitcheQ,  who  had  only  an  equity  in  the  negro,  would  give  him 
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no  better  title  than  Mitchell  had,  wliich  would  be  under  and  sub- 
ject to  the  trust.     7  Cranch,  97:  3  Yerg.  Rep.  270. 

And  he  will,  by  virtue  of  his  purchase  with  notice,  become 
trustee.  1  J.  C.  R.  566:  4  ihid  136:  24  Law  Lib.  (trusts  and 
trustees)  206,   104, 105,  192. 

It  is  however  insisted  by  the  defendant  that  Field  waived  or  re- 
leased his  right  under  the  deed  by  assenting  to  the  sale  by  Mitch- 
ell to  Arrowsmith.  "In  order  to  constitute  a  waiver,  there  must 
be  a  clear,  unequivocal,  and  decisive  act  of  the  party,  an  act 
done  which  shows  a  determination  in  the  individual  not  to  have 
the  benefit  designed  for  him."  3  Yerg.  R.  276u  "As  to  waivers" 
says  [Sir  William  Grant,  "it  is  difficult  to  say  precisely  what 
is  meant  by  that  term.  With  reference  to  the  legal  effect,  a 
waiver  is  nothing,  unless  it  amount  to  a  release,  and  will  not 
be  supported  without  consideration."  24  Law  Lib.  315:  10 
Vesey,  466. 

Can  a  release  be  operative,  unless  in  writing,  and  for  a  con- 
sideration, and  under  seal?  that  it  cannot,  see  24  Law  Lib. 
315: 1  Cowen,  122:  2  N.  York  Dig.  891,  892:  13  J.  R.  87:  2  J. 
R.  449. 

But  suppose  the  mere  assent  of  Field  to  the  sale  by  Mitchell 
to  Arrowsmith,  by  parol,  without  consideration,  and  w^ithout  any 
obligation  upon  Arrowsmith  to  see  to  the  application  of  the  pro- 
ceeds of  the  sale  to  the  object  specified  and  provided  for  in  the 
deed,  would  be  operative  and  binding  upon  Field,  it  is  insist- 
ed that  the  evidence  of  such  assent  does  not  exist  in  the  case. 
The  defendants  having  set  it  up  in  their  answer,  as  a  ground  of 
defence,  it  devolves  upon  them  to  prove  it.  Such  proof  must 
show  acts  or  language  "clear,  unequivocal  and  decisive."  3 
Yerg.  Rep.  276.  This  does  not  appear  in  this  case.  If  there 
was  such  assent,  it  was  given  conditionally,  and  the  condition 
not  having  been  performed,  the  assent  became  inoperative. 

Wright,  for  the  defendants. 

The  decree  of  the  chancellor  in  this  case  is  erroneous  and 
should  be  reversed: 

Because  Field  gave  his  consent  that  Mitchell  should  sell  the 
slave  in  dispute  and  do   the  best  he  could  with   him.     And 
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whatever  may  have  been  Field'g  rights,  and  whether  the  trust 
was  accepted  by  Arrowsmith  or  not,  complainant  lost  all  his 
equity  by  assenting  to  the  sale,  and  by  his  conduct  towards  Ar- 
rowsmith. To  permit  him  to  assert  his  claim  now,  would  be  a 
fraud  upon  the  rights  of  Arrowsmith.  1  Story's  Eq.  pages 
375,  376,  377,  378, 379,  and  especially  382. 

Also  the  case  of  Storrs  and  Brooks  vs.  Booker,  6  John.  Ch. 
Rep.  167,  and  authorities  cited.  Even  if  Field's  negligence 
misled  Arrowsmith,  and  both  are  equally  innocent,  the  loss 
must  fall  upon  Field  who  caused  it  and  trusted  most.  1  Sto- 
ry's Eq.  377:  6  John.  Ch.  Rep.  172. 

Here  Mr.  Wright  commented  on  the  testimony  to  sustain 
the  position  that  Field  assented  fully  to  the  sale.  Arrowsmith, 
he  considered,  was  shown  in  the  record  to  be  a  man  of  caution 
and  prudence,  and  it  was  unreasonable  to  suppose  he  would  in- 
vest his  money  upon  a  disputed  title  where  his  vendor  was  in- 
solvent. And  the  truth  no  doubt  was  that  Field  trusted  Mitch- 
ell who  disappointed  him  through  inability  to  pay  the  debt:  If 
so,  the  loss  must  be  his  and  not  Arrowsmith's.  6  John  Ch. 
Rep.  172. 

TuRLEV,  J.  delivered  the  opinion  of  the  court. 

The  complainant  charges  that  he  became  bound  as  surety  for 
one  Marcus  Mitchell  in  the  sum  of  two  hundred  and  fifty  dol- 
lars, for  which  a  judgment  is. entered  in  the  circuit  court  of 
Giles;  that  said  Mitchell  for  the  purpose  of  securing  him 
from  liabiUty  for  the  payment  of  said  debt,  and  for  other  pur- 
poses, on  the  28th  day  of  December,  1840,  made  and  executed 
a  deed  of  trust  to  one  William  Arrowsmith  as  trustee,  by  which 
he  conveyed  a  certain  negro  man  named  Jim  in  trust  to  him, 
which  deed  has  been  duly  acknowledged  and  registered;  that 
said  Arrowsmith  in  fraud  of  complainant's  rights,  purchased 
said  negro  man  Jim  from  said  Mitchell,  and  claims  to  hold  him 
discharged  from  the  trust,  created  in  favor  of  the  complainant, 
and  prays  that  said  trust  be  executed. 

Arrowsmith  answers  and  denies  that  he  ever  accepted  the 
trust,  and  claims  to  hold  the  negro  by  bonrtjidc  purchase   from 
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Mitchell,  with  the  laiowledge  and  express  assent  of  complain- 
ant, at  the  time  the  purchase  was  made. 

A  deed  of  trust  being  always  made  for  the  benefit  of  the 
cestui  que  trusty  the  assent  of  the  trustee  is  not  necessary  to  its 
validity;  it  is  true,  lie  may  refuse  to  execute  the  trust,  but  in  that 
case,  a  court  of  chancery  will  execute  it  for  him;  and  the  assent 
of  the  cestui  que  trust  may  be  given  at  any  time,  after  the  deed 
is  made,  and  will  always  be  presumed  in  the  absence  of  proof 
to  the  contrary.  A  trustee  is  not  permitted  by  a  court  of  chan- 
cery to  buy  the  trust  fund  for  his  own  benefit,  and  if  he  do  so, 
he  will  still  hold  it  for  the  use  of  the  cestui  que  trusty  unless  he 
agree  to  the  sale  and  this  agreement  must  be  proven  by  clear 
and  explicit  testimony,  and  this  too,  when  the  trustee  sees,  as 
it  is  his  duty  to  do,  that  the  purchase  money  is  appropriated  in 
discharge  of  the  trust;  much  more  so  then  will  this  be  the  case, 
where  the  purchase  money  is  misappropriated,  as  it  has  been 
here. 

What  is  the  proof  as  to  the  agreement  on  the  part  of  the  com- 
plainant the  cestui  que  trusty  to  the  purchase  of  the  trust  property 
by  the  defendant  Arrowsmith  the  trustee?  John  Hamilton  says, 
**that  Arrowsmith  and  Mitchell  came  to  Field,  and  told  him 
that  they  wanted  the  boy  Jim  and  that  if  he  w-ould  give  him  up, 
he  should  be  clear  of  the  debt  for  which  he  was  bound  for  Mitch- 
ell and  for  which  Jim  had  been  conveyed  in  trust  as  security. 
Field  replied  that  if  he  was  clear  of  die  debt,  they  might  have  the 
boy,  but  otherwise  not — they  told  him  he  was  clear,  and  upon 
that  he  gave  up  the  boy." 

Joseph  B.  Childress  says;  "he  heard  a  conversation  between 
Arrowsmith  and  the  complainant  after  the  purchase  of  said  ne- 
gro by  Arrowsmith,  Field  complained,  of  Mitchell's  treatment, 
Arrowsmith  replied  that  he  ought  not  to  have  consented  to  let 
Mitchell  sell  the  negro,  Field  answered  that  he  did  not  consenti 
but  upon  the  condition,  that  the  debt  was  paid." 

James  S.  Berthwright  proves  a  conversation  of  the  same  char- 
acter between  complainant  and  Arrowsmith,  which  is  confirm- 
ed by  David  Noel. 

Mitchell  says  he  sold  the  negro  to  Arrowsmith  at  the  price  of 
$660  cash,  that  Field  consented  to  the  sdc,  that  he  told  him  he 
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could  and  would  pay  the  debt,  that  complainant  replied  that  ho 
was  not  afraid  but  that  he  would. 

Bernard  M.  Berch  says,  he  heard  Field  say  that  he  had  con- 
sented to  said  sale,  tliat  he  had  told  Mitchell  to  sell  the  negro 
and  do  the  best  he  could  with  him. 

This  proof  would  in  all  probability  support  Arrowsmith's 
legal  title  to  the  negro  acquired  by  his  purchase  from  Mitchell, 
but  we  consider  it  wholly  inadequate  to  support  the  position, 
that  Field  relinquished  all  interest  in  the  trust  fund,  and  agreed 
to  place  himself  entirely  at  the  mercy  of  Mitchell;  on  the  con- 
trary, we  think  its  tendency  is  to  prove  that  he  was  willing  to  the 
sale,  provided  \fb  was  released  from  responsibility,  or  in  other 
words,  that  he  had  no  objection  to  Anx)wsmith's  buying  the  ne- 
gro, if  the  debt  was  satisfied  out  of  the  proceeds,  which  might 
well  have  been  done,  and  which  Arrowsmith  was  bound  bylaw 
to  see  done,  unless  Field  had  in  express  terms  released  him 
from  such  responsibiUty — which  there  is  no  pretence  for  saying 
he  did.     So  thought  the  chancellor,  and  we  affirm  his  decree. 


Gates  vs.  Butler. 

The  accidental  and  unintended  enclorare  of  a  tmall  portion  of  a  tract  of  land  for  the 
period  of  seven  years,  is  not  such  an  adverse  po^scs^ion  as  is  required  to  create  a  bar 
by  virtoe  of  the  statute  of  limitationB. 

A.  Cxdlomy  for  the  plaintiff. 
McWhirter,  for  the  defendant. 

Reese,  J.  delivered  the  opinion  of  the  court. 

The  plaintiff  claimed  under  a  Kentucky  grant  since  the 
treaty  of  boundary  between  that  State  and  Tennessee,  the 
land  lying  south  of  the  parallel  of  latitude  30%  30',  and  north 
of  Walker's  line. 

The  defendant  claims  under  a  grant  from  the  State  of  North 
Carolina  dated,  1795.     At  the  trial,  plaintiff  relied   upon  two 
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grounds  for  a  recovery.  First. — That  the  North  Carolina  title 
had  been  abandoned  by  those  claiming  under  it.  Of  this  there 
was  no  evidence,  but  abundant  evidence  to  the  contrary.  2d. 
Upon  actual  possession  of  a  part  of  the  land  for  tnore  than 
seven  years.  As  to  this  point,  the  proof  made  it  clear,  that  it 
was  not  the  purpose  and  intention  of  the  plaintiff  to  take  or 
keep  possession  of  any  of  the  land  in  controversy;  that  the 
fence,  supposed  to  include  some  of  it,  was  intended  by  the 
plaintiff,  or  by  those  under  whom  he  claimed,  to  be  placed  on  the 
boundary  line,  and  was  beUeved  by  both  parties  to  be  upon 
said  line.  And  indeed  the  proof  made  it  most  probable,  that 
it  in  fact  was  upon  the  partition  line.  •  . 

Under  these  circumstances  the  court  charged,  that  the  acci- 
dental and  unintended  enclosure  of  a  small  part  of  the  land 
for  seven  years,  would  not  vest  a  vahd  title  in  the  owner  of 
the  inferior  grant,  so  as  to  enable  him  to  recover  against  those 
claiming  under  the  superior  grant.  In  this  we  think  there  was 
no  error;  and  we  affirm  the  judgment 


MooRB  et  als.  vs.  Pillow  et  aL 

The  posseaaioii  of  a  note  by  A.  the  property  of  B.  does  not  authorize  a  judgnu-nt 
agaiDBt  A.  as  a  garnisbp.c,  nor  a  proceeding  of  any  kind  against  the  note.  A  note  i« 
merely  evidence  of  a  debt  and  is  not  the  subject  of  execatiuu. 

2.  The  payor  of  a  note  not  due,  is  not  tubject  to  a  garnishment.   Scr  act  of  1836  c\\ .  3J. 

Houston^  for  the  plaintiffs  in  error. 
jB.  Etving,  for  the  defendants. 

TuRLEY,  J.  delivered  the  opinion  of  the  court. 

Moore,  Branden  and  WooUard  sued  out  an  execution  from 
the  chancery  court  of  Maury,  against  Maxwell,  upon  which 
Pillow  was  summoned  as  garnishee.  Pillow  answers,  that  he 
was  not  at  the  time  of  the  service  of  the  garnishment,  nor  is 
now  in  any  thing  indebted  to   Maxwell,  and  that  he  has  no  ef- 
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fects  belonging  to  him  in  his  hands  except  a  promissory  note  for 
the  sum  of  $402  50,  executed  by  N.  Vaught,  payable  at  four 
months  and  endorsed  by  W.  J.  Dale  and  T.  A.  Alderson,  which 
was  not  then  due.  Upon  this  answer  the  garnishee  was  discharg- 
ed, and  thereupon  a  writ  of  error  is  prosecuted  to  this  court, 
and  why,  it  is  hard  to  tell.  The  garnishee  is  not  liable;  he  owes 
no  debts,  and  has  no  eflfects  of  Maxwell  in  his  hands.  The 
note  is  not  effects;  it  is  an  evidence  of  debt  and  no  more,  and  it 
was  not  due  at  the  time  of  the  service  of  the  garnishment,  so 
that  even  the  payor  and  endorsers  were  not  subject  to  garnish- 
ment; but  unquestionably  the  possession  of  a  note  by  one  be- 
longing to  another,  does  not  authorize  a  judgment  against  him 
as  garnishee,  nor  proceeding  of  any  kind  against  the  note,  for 
it  is  not  the  subject  of  execution.  In  such  case,  upon  the  an- 
swer of  the  garnishee  admitting  the  possession  of  the  note,  the 
party  seeking  to  reach  it,  must  summon  the  payor  and  charge 
him  uporr  his  answer  admitting  his  indebtedness. 
Judgment  afiirmed« 


Buchanan  vs.  MoManus. 

1.  The  making^  and  setting  aside  orders  preparatory  to  the  trial  of  cases  in  chan^^T 
rests  in  the  discretion  of  the  court  making  them«  and  it  is  exceedingly  difficult  for  a 
revising  court  to  correct  any  mistake  or  error  in  a  matter  so  entirely  discretionary. 
There  is  no  principle  upon  which  the  court  can  rest  with  safety  in  so  doing,  and  it 
is  never  done,  except  in  cases  of  great  and  manifest  injustice.  . 

3.  As  a  general  rule,  a  court  of  chancery  ought  not  to  set  aside  an  order,  taking  a  bil 
pro  eonSuto,  aAer  the  witnesses  are  all  dead. 

3.  The  propriety  of  receiving  cross-affidavitson  a  motion  to  set  aside  an  order  to  tak« 
a  bill  pro  confesMo  is  doubtfaU  and  the  practice  of  dangerous  tendency,  and  not  to  be 
encouraged. 

Cahaly  for  the  complainant. 

jB.  Emng,  for  the  defendant. 

TuRLET,  J.  delivered  the  opinion  of  the  court. 

A.  H.  Buchanan  filed  a  bill  against  the  defendant  McManus, 
57 
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charging  usury  in  a  transaction  with  one  Keenon  BUll,  for  whom 
complainant  became  bound  as  surety,  and  with  whon-.  he  con- 
fessed a  joint  judgment  for  the  amount  in  controversy,  which 
is  sought  to  be  enjoined.  The  bill  was  taken  'pro  confmo  against 
the  defendant,  which  order  was  upon  his  application,  support- 
ed by  affidavit,  set  aside,  and  his  answer  received.  His  an- 
swer denies  expressly  the  usury  charged;  and  there  being  no 
proof  sustainingthe  charge,  the  bill  was  dismissed.  The  com- 
plainant resisted  the  motion  to  set  aside  the  rule  taking  the  bill 
for  confessed,  and  introduced  a  counter  affidavit  for  that  pur- 
pose. This  affidavit  showed  that  Keenon  Hill  had  died  after 
the  bill  was  taken  for  confessed,  and  tended  to  show  that  he 
was  the  only  witness  by  whom  the  usury  could  be  proved. 

It  is  now  argued  that  under  these  circumstances,  the  chan- 
cellor erred  in  setting  aside  the  'pm  canfesso  nale.  It  is  exceed- 
ingly difficult  for  a  revising  court,  to  correct  any  error  or  mis- 
take of  an  inferior  comt  in  matters  so  entirely  discretionary,  as 
the  making  and  setting  aside  orders  preparatory  to  the  trial  of 
cases.  There  is  no  principle  upon  which  the  court  can  rest 
with  safety  in  doing  soj  and,  therefore,  without  controverting 
that,  it  is  sometimes  done,  yet  it  may  be  safely  said,  that  it  never 
is,  except  in  extraordinary  cases  of  great  and  palpable  injus- 
tice. That  a  court  of  chancery  ought  not  to  set  aside  a  rule 
taJdng  a  bill  pro  confesso  after  the  witnesses  are  dead,  as  a  gen- 
eral rule  is  unquestionably  true;  but  there  may  be  exceptions  to 
it,  addressing  themselves  so  strongly  to  the  conscience  of  a 
chancellor,  as  to  make  it  imperative  on  him  to  do  so. 

In  the  case  now  under  consideration,  we  cannot  say  that  the 
chancellor  erred  in  the  exercise  of  this  discretion;  we  cannot  say 
(for  no  such  case  is  made  out)  that  the  witnesses  all  were  dead; 
Hill  was,  but  it  does  not  appear  that  he  was  the  sole  witness  to 
the  transaction;  and  if  it  did,  we  should  be  at  a  loss  for  a  princi^ 
pie  to  reverse  upon. 

As  to  the  propriety  of  receiving  cross-affidavits  upon  motions 
of  this  character,  we  choose  to  say  nothing  more,  than  that 
it  is  a  practice  of  doubtful  and  dangerous  tendency,  and  to  be 
more  encouraged  in  the  breach  than  the  observance. 

Decree  affirmed. 
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Strong  vs.  Karris. 

1.  The  act  of  1762i  cb.  5i  see.  5,  proTldiag  that  the  county  court  shail  appoipt  guar* 
dians  and  take  sufficient  security  from  such  guardians,  aod  holding  the  justices  mak- 
iDg  such  appointment  responsible  for  having  taken  insufficient  security,  extends  to 
thos9  only  who  made  the  appointment,  not  to  those  who  may  have  signal  the  pro* 
ceedings  of  the  day  in  which  said  appointment  was  made.     * 

2.  Facts  asserted  by  the  record,  cannot  be  contradicted  by  direct  proof,  or  circumstan- 
tial evidence;  and,  therefore,  proof  to  establish  the  fact,  that  the  clerk  of  the 
county  court  was  in  the  habit  of  stating  on  the  record  the  names  of  justices  as  pre* 
sent  at  the  commencement  of  the  court,  who  were  not  present,  was  uot  admissible. 

3.  The  fact,  that  a  justice  of  the  peace  was  present  and  signed  the  minutes,  in  which 
was  included  an  order  appointing  a  guardian,  does  not  estop  him  from  denying  that 
he  was  present  at  the  time  the  appoiotmeut  was  made,  and  his  presence  at  the  ad* 
journmentof  the  court  is  noti^rtflia  facie  evidence  that  he  assisted  in  making  the  ap- 
pointment. Yet  his  presence  at  the  opening  of  the  court  on  the  day  on  which  the 
appointment  was  made,  and  his  signature  of  the  minnies  theraof«  were  each  of  th^m 
circumstances  proper  for  the  consideration  ot  the  jury  in  determining  whether  such 
justice  \vas  or  was  not  present  at  the  time  of  the  appointment. 

4.  Proof  was  presented  to  show  that  the  clerk  was  negligent  in  writing  out  the  pro- 
eecdiQgs  of  each  day,  and  in  consequence  thereof,  thejostices  who  acted  uppn  the  ba- 
siQess  left  the  court,  and  that  the  clerk,  thereupon,  called  upon  such  other  justices  as 
were  in  attendance  to  sign  the  minutes:  Held,  that  such  proof  was  admissible  to  weak- 
en the  presumption  that  the  justice  who  signed  the  mi  antes  was  pn:sent  when  tkt 
orders  were  made. 

Baydj  for  the  plaintiff  in  error. 
Garland^  for  the  defendant  in  error. 

Green,  J.  delivered  the  opinion  of  the  court. 

This  is  an  action  brought  by  the  defendant  in  error  against 
Christopher  Strong  and  Abiram  Caldwell,  as  justices  of  Dickson 
county  court,  in  1818,  for,  while  acting  as  such  justices,  appoint- 
ing Sterling  Brewer  guardian  for  said  Harris,  who  was  an  in- 
fant, and  failing  to  take  bond  and  security  for  the  performance 
of  the  trust,  the  estate  having,  thereby,  been  converted  to  his 
own  use.  The  jury  found  a  verdict  for  Caldwell,  and  against 
Strong,  who  appealed  to  this  court.  On  the  trial  of  the  cause 
in  the  circuit  court,  the  plaintiff  introduced  a  copy  of  the  min- 
utes of  each  day's  proceedings  of  the  county  court  of  Dickson 
county,  at  its  January  term,  1818,  from  which  it  appeared, 
that  Sterling  Brewer  was  appointed  guardian  of  the  plaintiff 
on  Thursday  of  the  term. 
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The  defendant  Caldwell  was  present,  presiding  as  one  of  the 
justices  of  the  court,  when  it  was  opened  on  the  morning  of  that 
day,  having  signed  the  minutes  of  the  preceding  day,  and  the 
other  defendant.  Strong,  was  presentwhen  the  court  adjourned 
that  day,  until  court  in  course,  he  having  signed  the  minutes  of 
that  day. 

The  defendants  introduced  Richard  Batson,  and  proved  by 
him  that  he  was  formerly  sheriff  of  Dickson  county,  lived  near 
Charlotte  in  1819,  and  that  he  was  well  acquainted  with  Field 
Farrar,  who  was  then  the  Clerk  of  the  county  court.  They  then 
asked  the  witness  if  he  were  acquainted  with  said  Farrar's 
habits  in  keeping  the  records;  whether  or  not  he  was  in  the 
habit  of  putting  down  names  of  the  justices,  at  the  commence- 
ment of  the  court  who  in  reality  were  not  present.  To  this  plain- 
tiflf  objected,  and  the  court  sustained  the  objection.  They  then  of- 
fered to  prove  by  said  witness,  that  Farrar  was  negligent  in  getting 
up  his  minutes,  and  that  he  frequently  called  upon  any  justice 
he  could  find  to  sign  them,  after  he  had  written  them  up.  The 
plaintiff  objected  to  the  evidence,  and  the  court  sustained  the 
objection,  to  which  the  defendant  excepted. 

The  circuit  judge  delivered  a  very  lucid  charge  to  the  jury,  in 
which  among  other  things  he  said: 

"That  the  record  of  the  county  court,  produced  as  evidence, 
whereby  said  appointment  was  made,  was  notconclusive  or  j/ri- 
ma  facie  evidence,  that  the  defendants  or  either  of  them,  were 
not  at  the  time  of  making  said  appointment,  presiding  and  hold- 
ing said  court,  but  it  establishes  the  fact  only  that  the  defend- 
ant Caldwell  was  present  at  the  opening  of  the  court,  and  that 
defendant  Strong  signed  the  minutes.  That  they  might  take 
these  two  facts  in  connection  with  the  rest  of  the  testimony ,  from 
all  of  which  they  might  or  they  might  not  infer  the  defendants, 
or  either,  were  present  and  presiding  at  the  time  the  appointment 
was  made.  That  defendant  Strong  by  having  signed  the  min- 
utes of  the  court  was  not  estopped  from  denying  that  he  was 
present  and  presiding  at  the  time  of  making  the  appointment." 

We  think  there  is  no  error  in  any  part  of  the  charge  of  the 
court,  and  we  give  our  unqualified  sanction  to  the  part  above 
quoted,  as  containing  a  clear  and  just  exposition  of  the  weight 
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and  influence,  which  the  records  of  the  county  court  ought  to 
have  in  the  case.  Unquestionably  these  records  establish  the 
facts  they  assert,  and  therefore  that  Caldwell  was  present,  pre- 
siding at  the  opening  of  the  court,  and  that  Strong  was  present^ 
presiding  when  it  adjourned,  are  facts,  which  cannot  be  contro- 
verted. 

But  whether  both  or  either  of  them,  was  present  at  the  time 
any  particular  order  was  made  during  the  day,  the  record  does 
not  assert,  and  consequently  it  must  be  determined  by  all  the 
facts  and  circumstances  in  the  case.  Their  presence  at  the 
particular  periods  the  records  establish,  are  facts  which  were 
properly  left  to  the  jury,  as  constituting  circumstantial  evidence 
in  the  case. 

These  circumstances  might  be  strengthened  or  weakened  by 
other  proof.  With  this  view,  the  defendants  offered  to  prove  by 
Batson  that  Farrar  was  negligent  in  getting  up  his  minutes,  and 
that  he  frequently  called  upon  any  justice  he  could  find  to  sign 
them  after  he  had  written  them  up.  This  testimony  was  re- 
jected by  the  court,  and  we  think  improp3rly. 

The  issue  was,  whether  Strong  was  present,  presiding  at  the 
time  the  order  in  question  was  made.  He  told  the  jury,  that  the 
fact  that  he  was  present  and  signed  the  minutes,  did  not  estop 
him  from  denying  that  he  was  present,  and  presiding,  at  the  time 
of  making  said  appointment,  and  that  his  presence  at  the  ad- 
journment of  the  court,  was  not  prima  facie  evidence  that  he 
assisted  in  making  the  appointment.  This  proposition  being 
correct,  we  do  not  perceive  upon  what  principle  the  evidence  in 
question  was  rejected. 

The  order,  appointing  Brewer  guardian,  stands  first  upon  the 
record  after  the  order  announcing  the  opening  of  the  court. 
If  the  clerk  was  in  the  habit  of  writing  the  orders  of  the  coutt, 
during  the  progress  of  business,  and  in  the  order  the  court  had 
acted,  this  practice  would  constitute  afact,  tending  to  prove  that 
Caldwell  was  present  when  the  order  was  made,  and  that  Strong 
was  not. 

'  So  if  he  was  in  the  habit  of  taking  short  memoranda  of  the 
orders  which  were  made,  and  then,  after  the  court  had  finished 
the  business,  writing  out  these  orders  in  his  record  book;  and 
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when  he  had  written  up  the  minutes,  notifying  any  justice  he 
might  see  to  attend  and  bear  the  minutes  read  and  sign  them; 
it  seems  to  us  that  such  evidence,  would  weaken  the  influence 
deducible  from  his  signature  to  the  minutes,  that  Strong  was 
present,  when  the  order  appointing  this  guardian  was  made. 
The  quorum  court  was  sitting.  Five  justices  had  been  elected,' 
whose  peculiar  duty  it  was  to  hold  this  court.  Strong  was  not 
one  of  the  five. 

Although  he  might  lawfully  participate  in  making  such  an  or- 
der as  this,  on  the  day  that  this  appointment  was  made,  yet 
the  probabilities  that  he  did  not  preside,  and  transact  business 
during  that  day,  are  weakened  by  the  fact  that  the  law  made  it 
the  duty  of  others.  If  under  these  circumstances  it  were  prov- 
ed that  on  the  last  day  of  the  court,  justices  of  the  quorum  who 
lived  at  a  distance  from  the  town,  were  in  the  habit  of  leaving 
the  bench,  while  the  clerk  was  writing  up  the  minutes,  and 
when  completed  the  clerk  was  in  the  habit  of  soliciting  the  at- 
tendance of  others,  not  of  the  quorum,  to  sign  the  minutes,  it 
seems  to  us  that  such  evidence,  would  not  only  be  relevant  but 
highly  important  as  furnishing  probable  evidence  of  the  reason 
why  Strong's  name  is  found  subscribed  to  the  minutes  of  that 
day,  and  consequently  weaken  the  evidence  arising  from  his  sig- 
nature to  the  minutes,  of  his  presence  at  the  time  the  order  was 
made.  This  evidence  does  not  contradict  any  thing  stated  in 
the  record  as  a  fact;  it  only  opposes  a  conclusion  of  fact,  which 
the  record  tends,  as  circumstantial  evidence,  to  establish*  In 
this  view  it  is  competent,  upon  the  principle  so  correctly  stated 
by  the  court  in  the  charge  to  the  jury. 

The  evidence  of  Batson,  that  was  offered  to  prove  that. the 
clerk  was  in  the  habit  of  stating  in  the  record  the  names  of 
justices  as  present  at  the  commencement  of  the  court,  who  re- 
ally were  not  there,  was  properly  rejected.  The  object  and  ef- 
fect of  such  evidence  would  be,  to  contradict  the  record.  It 
stated  as  a  fact  that  Caldwell  was  present  at  the  commence- 
ment of  the  court  that  day.  That  fact  so  established  cannot 
be  contradicted,  either  by  direct  proof,  or  circumstantial  evi- 
dence. 

The  counsel  for  the  defendant  in  error  insist,  that  Strong 
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ought  to  be  responsible  for  the  orders  that  were  made  that  day, 
because  he  heard  them  read  before  he  signed  them. 

The  act  upon  which  this  suit  is  brought  (1762,  ch.  5,  sec.  6.) 
makes  "the  justice  or  justices  appointing  such  guardian  liable*" 
It  must  therefore  be  made  to  appear,  that  the  justices  sought  to 
be  charged,  actually  participated  in  the  appointment. 

It  never  could  have  been  intended,  that  the  justices  who 
heard  the  minutes  read,  before  they  were  signed,  should  inspect 
every  bond  that  had  been  executed  the  preceding  day,  and  ascer- 
tain whether  the  security  was  sufficient. 

In  many  instances  they  could  not  ascertain  how  that  fact 
was.  On  the  first  day  of  the  county  court  as  then  organized,  a 
great  many  guardians  might  be  appointed,  and  bond  and  secu- 
rity given,  and  guardians  and  securities  have  gone  home,  to  dis^ 
tant  parts  of  the  county.  When  the  minutes  were  read  the 
next  morning,  the  justices  present  might  not  know  the  securi- 
ties, andcouldhave.no  means  of  testing  their  solvency.  It 
would  be  exceedingly  unreasonable  to  hold  them  responsible  for 
an  act  in  relation  to  which  they  had  no  agency.  The  parties 
are  not  responsible  under  the  law  unless  they  were  present, 
presiding  at  the  time  the  appointment  was  made. 

Let  the  judgment  be  reversed  and  a  new  trial  awarded. 
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Mitchell  vs.  The  Franklin  &  Columbia  T.  Ca 

1.  The  charter,  incorporating  a  company  for  the  construction  of  a  public  turnpike  spe- 
cified a  mode  of  proceeding  before  the  county  court,  and  the  appointment  of  a  jury 
to  ascertain  the  damages  the  freehold  of  any  one  might  •attain  by  the  location  and 
construction  of  said  road:  Held,  that  the  party  injured  had  no  right  to  an  action  at 
common  law  for  damages  necessarily  falling  on  his  estate  in  the  location  and  con- 
struction of  said  road. 

2.  The  Gorernor,  by  proclamaiion,  convened  the  General  Assembly  in  special  teMioOf 
and  recommended  to  their  consideration  an  act  of  Congress,  entitled  **an  act  to  regu- 
late the  deposites  of  public  money/'  (a  portion  of  the  money  belonging  to  the  United 
States,  being  deposited  by  said  act  with  the  State  of  Tennessee,)  and  recommended 
the  reception  and  judicious  investment  of  such  sums  as  might  be  deposited  with  the 

*  State  in  works  of  internal  improvement:  Held,  that  the  State  being  interested  to  the 
extent  ofoneothird  in  aU  turnpike  companies,  a  resurvey  or  change  in  the  location 
of  the  routes  of  such  public  improvements  might  be  a  material  step  to  the  judicious 
investment  of  the  funds  alluded  to;  abd,  therefore,  such  resurvey  and  change  in  the 
location  of  the  road  of  the  Franklin  and  Columbia  Turnpike  Company  was  valid  un- 
der the  9th  section  of  the  3d  article  of  the  constitution. 

Mitchell  instituted  this  action  of  trespass  on  the  case,  in  the 
circuit  court  of  Maury  county,  against  the  Columbia  and  Frank- 
lin Turnpike  Company.  It  was  brought  to  recover  alledged 
damages  sustained  by  the  plaintiff  in  the  location  of  a  turnpike 
road  through  his  real  estate  and  the  procurement  of  the  mate- 
rials for  constructing  such  road  from  his  land* 

The  defendant  pleaded  a  special  plea,  referring  to  the  acts, 
incorporating  such  company,  and  authorizing  such  company  to 
locate  said  road  on  the  land  of  such  individuals  as  might  lie  in 
the  proper  route,  and  to  procure  therefrom  the  materials  neces- 
sary in  the  construction  of  such  road;  and  averring  that  no  moce 
damage  was  done  to  his  land  than  was  necessary  for  the  con- 
struction of  said  road. 

Issue  was  taken  on  this  plea,  and  the  case  was  submitted  to 
a  jury  at  the  June  term,  1842,  Dillahunty,  judge,  presiding. 
He  charged  the  jury,  that  the  legislature  had  by  the  several  acts 
incorporating  the  Franklin  and  Columbia  Turnpike  Company 
prescribed  a  mode  of  recovering  damages  for  injuries  done  to 
land  by  the  construction  of  the  Franklin  and  Columbia  Turn- 
pike Company;  that  this  jurisdiction  was  exclusive,  and  took 
away  the  common  law  remedy,  and  that  the  plaintiff  could  not 
resort  to  the  circuit  court  by  a  common  law  action,  except  for 
unnecessary  damages  in  digging  and  cutting  out  said  road. 
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The  plaintiff  requested  the  court  to  charge  the  jury,  that  the 
act  passed  at  the  special  session  of  1836,  authorizing  comftis- 
sioners  to  resurvey  and  relocate  turnpike  roads  (by  virtue  of 
which  this  road  was  located  on  the  land  of  plaintiff,)  was  un- 
constitutional and  void.     This  the  judge  refused  to  do. 

The  jury  rendered  a  verdict  in  favor  of  the  plaintiff  for  $50. 
The  plaintiff,  moved  the  court  for  a  new  trial,  which  was  over- 
ruled, and  he  thereupon  appealed  in  eiTor. 

Cahalj  for  the  plaintiff  in  error. 

By  article  2,  sec.  3  of  the  Constitution,  the  legislative  au- 
thority of  Tennessee  is  vested  in  the  General  Assembly.  Car. 
&  Nic.  50. 

By  art.  3,  sec.  9,  at  a  called  session  of  the  General  Assem- 
bly, their  legislative  power  is  limited  to  the  objects  specially 
communicated  for  their  action  by  the  executive.     C.  &  N.  53. 

At  a  regular  biennial  session  of  the  General  Assembly  eve- 
ry presumption  is  in  favor  of  the  exercise  of  the  authority,  be- 
cause they  have  all  legiglative  power  not  prohibited  by  the  con- 
stitution; but  at  a  called  or  special  session  every  presumption  is 
against  the  exercise  of  all  authority,  because  they  do  not  as- 
semble by  command  of  the  constitution,  but  by  the  proclama- 
tion of  the  executive,  and  they  must  look  to  the  conmiunica- 
tions  he  makes  to  ascertain  the  extent  of  their  power. 

By  an  act  passed  in  1831,  ch.  78,  1832,  ch.  147,  1833,  ch. 
255,  private  acts,  the  Franklin  and  Columbia  Turnpike  Com- 
pany was  incorporated  with  the  same  powers  and  privileges 
which  had  been  granted  by  its  charter  to  the  Franklin  Turn- 
pike Company,  1829,  private  acts,  ch.  205.  In  consequence 
of  disputes  about  the  location  of  the  road,  the  stock  was  not  ta- 
ken and  the  road  not  constructed. 

By  an  act  of  1835,  private  acts,  ch.  14,  the  charter  was  re- 
newed and  eight  persons  were  authorized  to  locate  the  road. 
They  made  the  location  and  reported.  The  whole  number 
appointed  acted  and  a  majority  consented  to  the  location  the 
whole  distance,  and  all  of  them  most  of  it. 

At  the  called  session  of  the  legislature,  1836,  ch.  4^  sec.  2, 

the  commissioners  were  authorized  to  relocate  the  routes  of 
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roads,  &c.,  by  authority  of  which  the  company  relocated  the 
road,  and  five  of  said  commissioners  signed  a  report  sanction- 
ing that  location. 

It  is  maintained  that  this  last  act  is  unconstitutional  and  void, 
because  no  authority  was  communicated  to  the  legislature  by 
the  Governor's  message  to  take  any  action  on  the  subject.  See 
Senate  Jour.  1836,  page  4:  House  Jour.  p.  6.  So  far  from  it 
the  executive  tells  them  he  has  been  requested  and  declined  to 
make  any  such  communication. 

But  if  the  act  of  1836  be  constitutional,  a  competent  number 
of  commissioners  did  not  act  in  the  second  location  of  the  road. 
All  should  have  acted,  and  then  a  majority  could  make  the  lo- 
cation, ex  parte  Rogers^  7  Cow.  629-30:  Croaker  vs.  Crantf 
21  Wend.  218. 

If  there  was  no  proper  location  of  the^  road,  it  is  unnecessa- 
ry to  investigate  the  question,  whether  the  statute  remedy  given 
the  plaintiff  is  cumulative  or  exclusive. 

The  authorities  on  this  point  are  conflicting.  The  cases  for 
the  plaintiff  are  5  John.  175,  10  John.  390,  15  Jdbn.  220, 
13  John.  332,  Comyn's  Digest,  (action  in  the  case  C.) 

NichoUon^  for  the  defendant  in  error. 

1.  If  a  party  have  a  common  law  remedy  for  an  injuiy  which 
is  actionable  at  common  law,  and  a  statute  give  a  difierent 
remedy  without  negativing  his  resort  to  his  common  law  reme- 
dy, he  may  pursue  either  at  his  election.  1  John.  375;  10 
John.  390:  15  John.  220:  13  John.  332,  2  Just.  200:  Corny. 
Dig.  (Action  on  Statute  C.) 

2.  By  the  common  law  private  property  could  not  be  taken 
for  public  purposes.  1  Blacks.  Com.  139.  It  can  only  be 
done  under  statutory  enactments,  and  of  consequence  there  was 
no  common  law  remedy  against  the  public  or  their  agents  for 
injuries  committed  under  authority  of  statutes.    4  T.   R.  790. 

3.  If  the  act  incorporating  the  Franklin  and  Columbia  Turn- 
pike Company  is  a  private  act,  conferring  rights  and  privileges 
for  private  purposes,  the  plaintiff  might  well  resort  to  his  com- 
mon law  remedy  according  to  Crittenden  vs.  WUsofij  5  Cow. 
167.     But  this  principle  can  be  only  sustained  upon  the  ground. 
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that  such  private  act  would  be  null  and  void.  The  act  of  in- 
corporation, however,  of  the  Franklin  and  Columbia  Turnpike 
Company  is  a  public  act  and  passed  for  public  purposes.  There- 
fore the  company  are  exempt  from  any  other  remedy  for  dam- 
ages necessarily  done,  than  that  prescribed  by  the  charter.  12 
Mass.  466:  4  Wend.  667. 

4.  The  intention  of  the  legislature  to  make  the  remedy  by 
application  to  the  county  court  exclusive,  may  be  fairly  inferred 
&om  the  5th  section  of  the  act.    Acts  of  1829,  p.  163. 

Reese,  J.  deUvered  the  opinion  of  the  court 

This  is  a  common  law  action  of  trespass  on  the  case  brought 
by  the  plaintifFagainst  the  defendant  to  recover  damages  for  an 
injury  to  the  inheritance,  by  digging  up  the  soil,  rock,  &c., 
and  cutting  down  trees,  &c.,  in  the  construction,  by  the  defend- 
ant, of  the  turnpike  road.  By  the  act  of  incorporation  a  mode 
of  proceeding  before  the  county  court,  and  the  appointment  of 
a  jury  ad  quod  damnum^  is  designated  with  a  view  to  the  ascer- 
tainment and  assessment  of  damages,  arising  from  the  location 
and  construction  of  the  road.  Under  the  act  of  incorporation, 
passed  in  1836,  the  route  for  the  road  from  Franklin  to  Colum- 
bia was  designated  and  fixed  by  eight  persons  named  in  the  act 
of  incorporation  for  that  purpose. 

This  designated  route  did  not  run  upon  or  touch  the  farm  of 
plaintiff.  In  1836,  at  a  called  session  of  the  Legislature,  ch.  4, 
sec.  2,  it  was  provided,  that  "the  commissioners  of  any  rail  road, 
or  turnpike  road,  might  make  a  survey  or  resurvey  as  far  as  to 
locate  routes  or  make  such  changes  as  they  might  deem  to  the 
interest  of  said  companies." 

By  authority  of  this  provision,  the  commissioners  relocated 
the  road,  so  as  to  make  the  same  run  over  the  farm  of  the  plain- 
tiff. Five  of  the  commissioners  approved  and  signed  a  report, 
making  the  changes  in  question;  two  did  not  sign,  because  not 
concurring  in  the  report,  and  one  of  the  commissioners  who  act- 
ed on  a  former  occasion  was  dead.  Under  the  circumstances 
stated  the  court  charged  the  jury  in  effect,  that  the  act  of  incor- 
poration having  designated  a  proceeding  by  application  to  the 
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county  court,  the  plain tift  could  not  bring  his  common  law  ac- 
tion for  any  other  than  unnecessary  damages.  In  this  charge, 
we  are  of  opinion  that  the  circuit  court  was  perfectly  correct- 
This  act  of  incorporation  was  a  public  act,  establishing  thd 
road  in  question  for  the  use  and  benefit  of  the  public,  and  point- 
ing out  the  mode  of  proceeding,  and  designating  the  tribunal, 
by  means  of  wliich  private  individuals,  over  whose  lands  the 
road  might  pass,  should  obtain  redress  for  injury  sustained.  In- 
deed it  is  scarcely  here  contended  for  the  plaintiff,  that  the 
terms  of  the  statute,  and  the  legal  authorities  applicable  to  the 
case,  do  not  fully  vindicate  and  sustain  the  charge  of  the  court 
in  this  respect.  The  judgment  of  the  court  below  is  sought  to  be 
reversed,  mainly  upon  other  grounds.  It  is  said  that  the  act  of 
1836,  ch.  4,  sec.  2,  so  far  as  it  authorizes  resurveys  and  chang- 
es of  location  or  route  in  rail  roads  and  turnpike  roads  is  un- 
constitutional. 

The  alledged  unconstitutionality  of  this  provision  is  not  sup- 
posed to  arise  from  the  character  of  the  provision  itself,  or  the 
nature  of  the  subject,  for  the  constitution,  article  11, 8ec«9,  de- 
clares that  "a  well  regulated  system  of  internal  improve- 
ment is  calculated  to  develope  the  resources  of  the  State,  and 
promote  the  happiness  and  prosperity  of  her  citizens,  thei-rfore 
it  ought  to  be  encouraged  by  the  General  Assembly."  But  it  is 
supposed  to  arise  from  the  limited  powers  of  the  Legislature  at 
a  called  session,  their  commission  at  such  time  to  legislate,  so 
to  speak,  depending  upon  the  scope  and  extent  of  the  Govern- 
or's message,  to  be  laid  before  them.  Article  3,  sec.  9  of  the 
constitution  provides  that  the  Governor,  "may  on  extraordinary 
occasions,  convene  the  General  Assembly  by  proclamation,  and 
shall  state  to  them  when  assembled  the  purposes  for  which  they 
shall  have  been  convened,  but  they  shall  enter  on  no  legislative 
business,  except  that  for  which  they  were  especially  called  to- 
gether." This  undoubtedly  is  a  very  salutary  provision,  tend- 
ing somewhat  to  check  over-legislation,  and  to  render  laws  a 
little  more  stable,  by  furnishing  a  period  of  two  years,  during 
which  they  may  be  in  some  degree  subjected  to  the  test  of  a 
brief  experiment.  And  cases  may  sometimes  arise,  it  is  to  be 
sincerely  hoped  but  seldom,  in  which  it  may  become  the  duty 
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of  the  court,  to  declare  a  law  passed  under  such  circumstances, 
beyond  the  scope  of  the  legislative  commission  arising  out  of  this 
if)rovision  of  the  constitution.  Our  present  enquiry  is,  whether 
this  be  one  of  such  cases.  The  message  of  Newton  Cannon, 
Governor  of  the  State  at  the  time  in  question,  calls  the  atten- 
tion of  the  legislature  to  the  survey  of  a  route  through  the  State 
for  the  contemplated  Louisville,  Cincinnati  and  Charleston  rail 
road,  to  the  omission  of  a  county  in  a  late  electoral  law,  to  the 
disputed  boundary  with  the  State  of  Mississippi,  to  the  treaty 
with  the  Cherokee  nation,  to  compensation  of  volunteer  militia 
called  into  service  under  the  requisition  of  the  President  of  the 
U.  States,  and  finally  to  the  act  of  Congress,  entitled  "An  act  to 
regulate  the  deposites  of  the  public  money,"  a  copy  of  which 
was  transmitted  to  tliem,  and  with  respect  to  which  the  Gov- 
ernor remarked,  that  it  presented  another  subject  demanding 
legislative  action  during  that  session,  and  he  adds,  that  the  re- 
ception and  judicious  investment  of  such  sum  or  sums  of  mon- 
ey, as  may  from  time  to  time  be  appropriated  to  our  State  under 
the  provisions  of  the  said  act,  must  be  regarded  by  all  as  a  mat- 
ter of  paramount  importance,  and  that  he  had  the  "fullest  con- 
fidence that  they  would  devote  to  it,  the  most  mature  consid- 
eration." 

He  adds,  with  regard  to  the  act  of  Congress,  and  the  fund  aris- 
ing from  it  to  the  State  of  Tennessee,  that  "its  happy  influence 
in  stimulating  us  to  increased  and  vigorous  exertions  in  the  pro- 
secution of  our  system  of  education  and  internal  improvement, 
must  be  extensively  beneficial  to  the  whole  community."  At 
that  time  by  the  pre-existing  laws  the  State  was  interested  to 
the  extent  of  one  third  in  all  the  turnpike  companies,  and  we 
cannot  say  that  the  resurvey  or  change  in  the  location  of  the. 
routes  of  such  public  improvements  would  not  constitute  a 
step,  and  a  very  material  step,  to  the  judicious  investment  of  the 
fund  alluded  to. 

We  cannot  say  in  view  of  the  message,  that  it  was  not  com- 
petent for  the  legislature,  "to  enter  upon  the  business"  thus  sub- 
mitted to  their  consideration,  or  that  the  provision  in  question,  is 
so  remotely  connected  with  that  matter  or  "business"  as  not  pro- 
perly to  spring  out  of  the  general  subject. 
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The  Governor  or  executive,  with  us,  is  in  no  degree,  or  in 
any  sense,  a  part  of  the  legislature,  and  has  not,  even  at  a  called 
session  the  initiation  of  bills.  At  such  session,  when  he  sub- 
mits a  general  subject,  and  the  legislature  ''enter  upon  the  bu- 
siness," of  legislating  upon  it,  it  will  be  found  a  dij£cult  and 
invidious  task  to  secure  the  character  and  details  of  their  pro- 
visions, so  as  to  determine  them  of  too  remote  affinity  with  the 
message  from  which  they  arise.  In  this  case  it  is  not  netessaiy. 
It  is  said  in  the  3d  place,  that  only  five  of  the  commissioners 
acted,  and  that  it  is  necessary  that  all  should  act,  although  a 
majority  concurring  can  determine  a  location.  Be  the  first  part 
of  this  proposition  as  it  may,  in  point  of  law,  it  does  not  appear 
to  us,  as  a  matter  of  fact,  that  all  did  not  act;  we  think  the  evi- 
dence tends  to  show  the  contrary.  Upon  the  whole,  we  aflSrm 
the  judgment. 


Loyd  vs.  Currin. 

1»  A  mortgage  is  a  contraet,  whereby  one  person  conreys  property  to  another  as  a  seen- 
rity  for  a  debt. 

2.  Where  a  ?erbal  contract  was  made  between  an  execution  creditor  and  debtor,  that 
the  creditor  should  purchase  the  slave  of  the  debtor  at  the  execution  sale,  and  hold 
the  legal  title  as  a  security  for  the  debt:  Held,  that  this  contract  amoanted  to  a 
mortgage. 

3.  Where  the  execution  creditor  made  statements,  that  he  would  purchase  the  slave  of 
his  debtor,  and  ho!d  him  as  security  for  his  debt  and  interest,  whfreby  others  were 
prevented  from  bidding  for  the  slave:  Held,  that  there  being  no  contract  to  that  ef- 
feet,  such  statements  would  not  convert  the  absolute  sale  into  a  mortgage.  Yet  the 
creditor  would  be  held  constructively  a  trustee  for  the  benefit  of  debtor  and  his 
creditors. 

5.  The  statute  of  limitations  bars  implied  tmsts. 

Foster  J  for  the  complainant. 
Marsficdlj  for  the  defendant. 

Green,  J.  delivered  the  opinion  of  the  court 

* 

This  bill  is  brought  to  set  up  a  verbal  mortgage,  which  it  is  al- 
ledged  was  made  in  1829,  of  a  negro  boy,  the  property  for  life 


I 
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or  widowhood  of  the  complainant.  The  bill  states  that  the  com- 
plainant was  the  owner  of  the  negro  boy,  then  six  or  seven  years 
old;  that  he  had  been  pledged  to  one  Tid well  for  the  security  of 
a  small  sum  of  money;  that  Currin  the  defendant  (to  whom  she 
was  indebted)  obtained  judgment  against  her  for  about  thirty- 
five  dollars,  and  had  his  execution  levied  on  the  boy;  that  on 
the  day  of  sale  he  professed  that  he  only  wanted  his  money; 
that  his  only  object  wa^  to  secure  his  debt;  and  promised  and 
agreed  to  bid  oflF  the  boy  for  her,  and  that  she  should  have  him 
whenever  she  should  pay  him  his  money  and  interest.  In  con- 
sequence of  this  promise,  she  made  no  effort  to  raise  the  mon- 
ey, which  she  could  easily  have  done  by  borrowing  it  from  oth- 
ers; and  Currin  bid  off  the  boy  for  his  debt,  no  person  bidding 
against  him  on  account  of  the  imderstanding  that  said  Currin 
was  bidding  for  her  benefit. 

The  answer  denies  that  the  defendant  purchased  the  negro 
under  any  contract  or  promise  to  hold  him  for  the  complainant; 
but  admits  that  he  would  have  been  willing  to  take  his  money 
and  interest  for  the  interest  he  obtained  in  the  boy  by  the  pur- 
chase, and  that  he  would  have  been  wilUng  to  give  him  up  on 
payment  of  the  amount  bid,  and  other  debts  due  him  and  his 
partner,  for  two  or  three  years  after  the  sale;  but  denies  that  he 
ever  came  under  any  legal  obligation  to  do  so. 

The  defendant  relies  on  the  statute  of  limitations. 

James  W.  Loyd,  a  witness,  proves  that  he  heard  defendant, 
in  conversation  with  complainant  in  1832  and  1833,  in  which 
be  said  that  it  was  ever  his  intention,  before  and  after  the  sale 
of  said  boy,  that  upon  his  money  and  interest  being  paid,  he 
would  relinquish  his  title  in  the  boy  to  the  complainant.  He 
also  told  witness  in  1833  or  1834,  when  application  was  made 
to  know  how  much  complainant  owed  him,  that  if  his  money 
was  paid,  the  complainant  should  have  the  negro;  but  in  1835 
when  his  money  was  offered  to  him,  he  refused  to  receive  it, 
and  surrender  the  negro,  alledging  that  he  had  kept  him  so  long, 
and  running  the  risk  of  his  dying,  that  he  was  not  then  willing 
to  give  him  up. 

Jacob  Lampley  states,  that  he  was  present  at  tha  sale,  and 
that  it  was  the  "understanding"  that  the  defendant  was  to  pur- 
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chase  the  boy  for  the  complainant,  and  that  this  understanding 
injured  the  sale  of  the  boy. 

George  Sullivan,  was  the  officer  that  sold  the  boy,  and  from 
conversations  both  before  and  after  the  sale,  he  understood 
that  complainant  was  to  have  the  liberty  of  redeeming  the  boy 

afterwards. 

Acquilla  Tidwell  was  at  the  sale,  and  heard  Currin  say, 
about  the  time  the  boy  was  put  on  the  block  to  be  sold,  that  any 
time  his  debt  interest  and  cost  was  paid,  he  was  willing  to  give 
up  the  negro. 

This  was  all  the  evidence,  and  the  question  is,  whether  the 
proof  is  sufficient  to  establish  the  existence  of  a  contract  of 
mortgage  against  a  direct  denial  of  the  answer.  If  there  was 
a  contract,  before  the  sale  of  the  boy  by  the  constable,  whereby 
it  was  agreed  that  the  defendant  should  acquire,  by  means  of 
the  sale,  the  legal  title  to  the  negro,  to  be  held  by  him  as  a  secu- 
rity for  his  money,  such  contract  would  be  a  mortgage,  and  the 
means  by  which  the  complainant's  title  was  conveyed  would 
make  no  difference.  But  if,  on  the  other  hand,  there  was  no 
contract,  and  the  defendant,  either  under  the  influence  of  a  kind 
feeling  towards  the  debtor,  or  with  a  fraudulent  view  of  pre- 
venting others  from  bidding  made  statements  of  his  willingness 
to  receive  his  money  and  give  up  the  negro  at  any  time,  such 
statements  would  not  create  a  mortgage.  A  mortgage  is  a  con- 
tract, by  which  one  person  conveys  property  to  another  as  a 
security  for  a  debt.  The  matter  must  be  the  subject  of  stipu- 
lation and  agreement  between  the  parties.  Now  was  there  such 
stipulation  and  agreement  in  the  present  case?  We  cannot  in- 
fer from  the  testimony  that  there  was.  None  of  the  witnesses 
heard  the  parties  confer  together  and  agree,  that  the  defendant 
should  get  the  title  to  the  negro  by  the  constable's  sale,  and  hold 
him  as  security  for  the  money.  He  was  frequently  heard  to 
say  before  the  sale,  that  all  he  wanted  was  his  money,  and  after 
the  sale,  he  repeated  on  various  occasions  that  he  was  willing  to 
give  the  negro  up,  on  the  reception  of  the  sum  due  him.  And 
one  of  the  witnesses  says  that  it  was  his  understanding,  that 
the  defenjlant  was  to  purchase  the  boy  for  the  complainant. 

All  this  falls  far  short  of  establishing  a  contract  of  mortgage. 
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The  whole  evidence  is  perfectly  consisteat  with  the  exercise  of 
those  kind  feelings  which  most  generous  men  have  towards  an 
embarrassed  debtor.  They  want  only  their  money;  and  if 
compelled  to  bid  for  property  to  save  a  debt,  would  most  natu- 
rally sciy  I  they  would  give  it  up  on  the  payment  of  the  sum  due. 
If  this  were  said  after  the  sale,  it  would  create  no  right  whatev- 
er in  the  debtor,  and  might  be  retracted  at  pleasure.  But  if  it 
were  said  before  the  sale,  and  imder  circumstances  to  deter 
others  from  bidding  whether  the  party  had  any  fraudulent  intent 
to  produce  that  effect  or  not,  he  would  in  a  court  of  equity  be 
held  as  a  trustee  for  the  benefit  of  the  debtor,  or  of  other  credi- 
tors. But,  as  against  implied  trusts  of  this  description,  it  is  the 
well  settled  doctrine,  that  the  statute  of  limitations  operates,  as 
it  does  at  law.  The  sale  at  which  the  defendant  purchased  the 
negro  in  question,  was  made  in  1829,  and  this  bill  was  not  filed 

unta  1839. 

Afler  such  a  lapse  of  time,  the  testimony  must  be  exceeding- 
ly clear  and  satisfactory,  before  the  court  would  be  justified  in 
setting  up  a  parol  defeasance  to  defeat  an  absolute  conveyance, 
against  the  direct  denial  of  the  answer.  More  especially  would 
this  be  required,  where  the  title  has  been  acquired  through  le- 
gal process.  But  this  case  presents  no  express  evidence  of  a 
bargam,  nor  is  there  any  proof  from  which  one  can  be  inferred 
to  have  been  made.  We  think  therefore,  that  the  statute  of  lim- 
itations is  a  bar  to  all  the  relief  soughti  and  that  the  decree 
must  be  reversed,  and  the  bill  dismissed* 
69 
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Whitakbr  vs.  Puixebt. 

1.  Where  the  defendant  ha*  nuttaioed  damages  by  reason  of  the  |ilaiatiflf's  non-perform- 
ance of  hit  pari  of  the  agreement  sned  on,  snch  defendant  has  the  right  to  abate  the 
plaintiff's  verdict  and  recovery  by  the  amount  of  such  damages.  See  Perter  ts. 
fFoods,  Staekgr  BfC:    Ante, 

2.  [t  is  the  duty  of  the  circuit  judge  to  state  the  principles  of  law  applicable  to  the  fiict* 
of  the  case  before  him:  and  if  he  do  this  correctly,  then  is  no  error.  There  is  no 
obligation  on  the  judge  to  lell  the  jury  what  the  Uw  wou|d  be  in  a  case  not  presented 
by  the  facts  before  them. 

-4.  Ctdlamf  for  the  plaintiff  iq  error. 
MeigSy  for  the  defendant  in  error. 

Green,  J.  delivered  the  opinion  of  the  court. 

This  action  is  brought  to  recover  the  value  of  work  and  labor 
performed  by  PuUen  for  Whitaker  in  building  a  mill. 

It  appears  from  the  proof,  that  PuUen  undertook  to  build  a 
mill  for  Whitaker,  which  should  grind  from  ten  to  fifteen  bush- 
els in  low  water  per  day,  and  in  a  flush  tide  from  forty  to  fifty 
bushels;  and  if  it  should  not  grind  so  much  he  was  to  have 
nothing  for  his  labor. 

The  mill  was  constructed,  and  if  it  bad  performed  according 
to  the  contract,  was  worth  $450;  but  the  stream  was  a  very 
wesik  one,  and  the  quantities  of  grist  the  mill  could  be  made  to 
grind  per  day,  fell  far  short  of  that  which  PuUen  undertook  it 
should  do. 

The  evidence  is  contradictory  as  to  the  character  of  the  work, 
the  performance  of  the  mill,  and  the  reasons  why  it  could  not 
grind  so  much,  as  PuUen  had  engaged  it  should. 

Whitaker  took  possession  of  the  mill,  and  had  used  it  two 
years  before  the  suit  was  brought.  The  court  charged  the  jury 
in  substance,  that  if  the  defendant  in  error  had  not  performed 
his  contract,  and  had  built  a  mill  which  was  of  some  value,  and 
Whitaker  had  received  it,  he  was  entitled  to  recover  in  this  form 
of  action  so  much  as  the  mill  was  worth,  but  that  if  it  was  worth 
nothing,  PuUen  could  recover  nothing. 

It  is  insisted  by  the  plaintiff  in  error,  that  the  evidence  shows. 
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that  an  old  mill  was  torn  away,  that  was  worth  more  than  the 
new  one;  and  that  although  the  new  mill  was  worth  something, 
yet  as  by  the  loss  of  the  old  miU»  he  sustained  damages  to  a 
greater  amount,  than  the  value  of  the  new  one,  such  dama- 
ges ought  to  have  been  set-off  against  the  value  of  the  new  mill, 
so  that  no  recovery  should  have  been  had  against  him.  It  is 
certainly  true,  that  if  the  defendant  sustained  damages  by  rea- 
son of  the  non-performance  of  the  agreement  on  the  part  of  the 
plaintiff,  he  would  be  entitled  to  abate  the  recovery  of  plaintiff 
by  such  amount.  This  is  clearly  settled  by  this  court,  in  the 
case  of  Porter  vs.  fVoods,  Stacker  Sf  Co. 

In  that  case  the  court  held,  that  the  amount  of  damages  to 
which  the  defendant  is  entitled  in  abatement  of  the  credit  against 
him  in  such  case,  will  be  the  damages,  which  he  would  be  en- 
tided  to  recover  in  a  cross-action  by  him  against  the  plaintiff 
for  the  non-performance  of  his  portion  of  the  agreement. 

But  we  do  not  think  the  proof  in  die  record  raises  this  ques- 
tion. It  no  where  appears  that  the  old  mill  was  standing  when 
PuUen  engaged  to  build  the  new  one,  or  if  it  existed  at  all,  it 
does  not  appear  that  it  was  of  any  value. 

Several  witnesses  in  speaking  of  the  performance  of  the  new 
mill,  say,  that  it  did  not  grind  so  well  as  the  old  tub-mill  had 
done,  but  they  do  not  say,  nor  can  we  infer  that  the  old  mill  thus 
valuable  had  been  torn  away  in  consequence  of  Pullen's  con- 
tract to  build  the  new  one.  So  far  as  we  can  see  from  this 
proof,  the  old  mill  had  decayed  and  become  worthless,  before 
the  contract  to  build  another  was  made,  and  this  is  doubdess 
the  fact,  or  direct  proof  would  have  been  made  upon  the  subject. 

We  think  therefore  that  as  the  facts  of  the  case  do  not  raise 
the  question  which  counsel  now  make,  there  was  no  obligation 
upon  the  court  to  tell  the  jury  what  the  law  would  be  in  such  a 
case  It  is  the  duty  of  the  judge  to  state  the  principles  of  the  law 
to  the  jurj  which  are  applicable  to  the  facts  of  the  case  before 
him,  and  if  ne  does  this  correctly,  there  is  no  error. 

As  to  the  facts  proved  in  the  cause,  we  cannot  pretend  to 
judge  whether  the  amount  of  damages  has  been  estimated  with 
exEu^t  accuracy.  There  are  many  witnesses  and  the  statements 
vary  so  much,  that  an  approximation  to  a  just  estimate  of  the 
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value  of  the  work,  is  all  tbat  could  be  expected.  It  is  enough 
that  there  is  evidence  upon  which  the  verdict  may  be  supported. 
In  such  case  we  cannot  disturb  it.  Let  the  judgment  be  af- 
firmed. 


G UPTON  vs.  McCawley. 

A  tlare  wu  cried  off  to  Vaoce,  the  highest  bidder  at  execation  sale.  Vance  paid  the 
purchase  money  and  the  sheriff  made  the  bill  of  sale  to  Gapton.  The  judge  charged 
the  jnry,  that  if  Vance  purchased  as  the  agent  of  Gapton,  then  the  title  would  mt 
in  Gupton  upon  compliance  with  the  requisites  of  the  sale;  but  if  he  purchased  on  his 
own  account,  intending  to  sell  the  slave  to  Gnptonr  and  did  sell  her  immediately  the 
llttB  Tested  in  him,  and  was  subject  to  his  execution  creditors.  Heidi  that  there  was 
no  error  in  this  charge;  the  title  couM  not  be  passed  from  Vance  as  against  his  cred- 
itors, but  by  deed  proren  and  registered. 

This  is  an  action  of  trover  by  Gupton  against  McCawley, 
for  the  value  of  a  slave.  Plea  not  guilty,  and  issue.  It  was 
tried  before  Martin,  judge,  and  a  jury  of  Montgomery  county, 
at  the  June  term,  1841,  and  verdict  for  defendant,  and  judg- 
ment accordingly.     Plaintiff  appealed  in  error. 

Johnscnh  for  the  plaintiff. 
Boydi  for  the  defendant. 


TuBJLBT,  J.  delivered  the  opinion  of  the  court. 

The  facts  of  this  case  are  as  follows:  on  the  2dd  day  of  Feb- 
uaiy,  1839,  the  administrators  of  Jeremiah  Brown,  exposed  a 
negro  to  public  sale.  Abner  Gupton  and  Andrew  Vance  bid  for 
her.  Vance,  being  the  highest  bidder,  was  declared  by  the 
auctioneer  the  purchaser.  Gupton  then  observed  to  him,  that 
he  wanted  the  negro,  and  Vance  replied,  come  along,  I  bought 
her  for  you.  They  went  off  together,  and  afterwards  the  bill  of 
sale  was  executed  by  the  administrators  to  Gupton;  Vance  paid 
them  the  consideration.  The  proof  is  contradictoxy  as  to  wheth- 
er the  negro  was  ever  in  Vance's  actual  possession.    Vance's 
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creditor  levied  his  execution  upon  the  negro  and  sold  her,  and 
this  action  is  brought  by  Gupton  to  recover  damages,  for  a 
trespass  upon  his  right  in  selling  her. 

The  judge  charged  the  jury,  "that  if  Vance  were  the  last  and 
highest  bidder,  and  the  negro  was  cried  off  to  him,  then  upon 
his  complying  with  the  terms  of  the  sale,  the  title  to  the  negro 
vested  in  him.  If  he  purchased  as  the  agent  rf  Gupton,  the 
title  would  vest  in  Gupton,  but  that  if  he  made  the  purchase  on 
his  own  accoimt,  although  he  intended  at  the  time  to  sell  her  to 
Gupton,  and  did  immediately  after  sell  her  to  him,  the  tide  to 
said  negro  as  to  Vance's  creditors  would  be  in  him,  and  liable 
to  be  sold  for  the  payment  of  his  debts."  The  jury  found  a  ver- 
dict against  Gupton,  the  plaintiff  in  error,  and  the  coiirt  refused 
a  new  trial,  upon  which  a  writ  of  error  is  prosecuted  to  this 
court.  The  charge  of  the  court  below,  is  unquestionably  cor- 
rect in  point  of  law,  and  we  find  nothing  in  the  facts,  warrant- 
ing us,  upon  well  established  principles,  to  grant  a  new  trial. 
If  the  tide  to  the  negro  vested  in  Vance  by  the  sale,  as  it  cer- 
tainly did,  it  could  only  be  passed  from  him  as  against  credi- 
tors, by  a  bill  of  sale  duly  proven  or  acknowledged  and  regis- 
tered, as  this  court  held  in  the  case  ol  Johnson  if  Heam  vs. 
Morgan  Sf  AUison.  2  Hump.  Rep.  115.  In  the  case  of  Dougherty ^ 
adminigtrator  vs.  Curie  and  othersy  2  Hump.  Rep.  453,  the  pro- 
position is  laid  downi  "that  a  sale  of  a  slave  by  parol  is  void." 
This  proposition  is  too  general  and  not  true  in  the  abstract;  it 
is  true  as  applicable  to  that  particular  case,  for  it  was  a  case  of 
a  creditor.  In  the  case  of  Tatum  vs.  Jamison^  2  Hump.  Rep. 
800,  the  court  says;  "It  has  been  held  by  construction,  that 
in  the  sale  of  a  slave,  the  tide  as  between  the  parties  passes 
by  delivery,  and  that  a  deed  registered,  is  only  necessary  as  it 
regards  the  creditors  of  the  vendor." 

The  judgment  of  the  circuit  court  is,  therefore,  affirmed. 
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Brown  vs.  Massey. 

The  occupanU  south  and  west  of  con^Mfeaioaa]  resenratioo  line  have  no  ioteresi  in  the 
soil  which  can  be  sold  by  Jl.  /«.  or  be  proceeded  against  in  equity. 

Brown  filed  his  bill  in  the  chancery  court  at  Pulaski  against 
Massey,  who  was  the  owner  of  an  occupant  claim  south  and  west 
of  congressional  reservation  line,  praying  for  sale  of  said  claim. 
The  sale  was  decreed  and  Brown  became  the  purchaser. 
Brown  then  filed  his  bill  for  a  decree  for  possession  and  an  ac- 
count of  rents  and  profits.  This  was  also  decreed,  and  Mas- 
sey appealed. 

Goodcy  for  complainants* 

The  act  of  1832,  ch.  11,  sec.  4,  gives  the  chancery  court  ju- 
risdiction to  subject  legal  and  equitable  interest  in  every  spe- 
cies of  stock  and  other  property  with  the  exceptions  therein 
stated,  of  which  this  is  not  one — Nic.  &  Car.  223.  This  act  is 
broad  and  embraces  every  kind  of  equity  had  in  property 
with  the  exceptions  mentioned. 

This  court  has  assumed  jurisdiction  in  the  cases  of  the  con- 
flicting claims  of  occupants,  and  as  between  occupants  and 
enterers.      6  Yer.   Rep.    Borland  vs.    Tipton  Sf  Davis^  438,  ^ 

Crisp  vs.  Kimble  446,  Pettyjohn  vs.  Akers^  448  Frazier^s  LeS"  V 

see  vs.  Evans  452.  In  the  case  of  Reese  vs.  Crocket  and  others^  8 
Yerg.  Rep.  129,  the  court  interfered  between  two  contending 
claimants  of  an  occupancy,  divesting  the  possession  and  title 
out  of  one  and  vesting  it  in  another.  It  is  competent  for  an  oc- 
cupant to  sell  and  assign  his  right  of  occupancy,  and  the  as- 
signee will  be  clothed  with  the  same  rights  that  belong  to  the 
occupants.     Smitfi  vs.  Rankin,  4  Yerg.  Rep.  1. 

If  chancery  possesses  and  exercises  jurisdiction  over  the 
rights  and  interests  of  occupants,  if  a  right  of  occupancy  is  a 
good  consideration  for  a  contract  or  promise,  and  if  it  can  be 
sold  and  assigned,  cannot  a  court  of  chancery  subject  it  to  the 
payment  of  debts? 

But  this  bill  is  not  filed  to  subject  the  occupancy  to  sale,  but 
to  determine  upon  the  claims  of  two  contending  claimants  to 
the  possession;  a  power  to  do  which,  it   is  conceived,  comes 
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clearly  Within  the  jurisdiction  of  the  court.  Our  reports  are 
full  of  cases  adjudicating  upon  occupant  claims  and  posses- 
sions. 

If  a  right  of  occupancy  cannot  be  sold  and  possession  ac- 
quired, it  would  open  the  door  to  great  injury,  injustice  and 
fraud.  It  would  be  only  necessary  for  a  man  in  failing  cir- 
cumstances to  invest  his  money  in  occupant  claims,  become 
the  assignee  of  thousands  of  acres  of  valuable  land  held  by 
right  of  occupancy;  he  would  stiU  be  rich  and  his  honest  cred- 
itors set  at  defiance. 

Skidds^  for  defendant. 

Reese,  J.  delivered  the  opinion  of  the  court. 

In  1838,  Brown  having  obtained  judgment  against  Massey, 
and  caused  ^-fa.  to  be  issued  thereon,  filed  his  bill  in  chance- 
ry to  have  a  certain  occupant  claim  of  Massey's,  south  and 
west  of  the  congressional  reservation,  subjected  to  sale  for  the 
satisfaction  of  his  debt,  and  it  was  decreed  accordingly,  and 
Brown  became  purchaser  at  the  Master's  sale,  which  was  con- 
firmed and  a  final  decree  rendered,  purporting  to  divest  the  ti- 
tle of  Massey  and  vest  it  in  Brown. 

Afterwards  this  bill  was  filed  between  the  same  parties,  re- 
citing the  former  decree  and  alledging  that  Massey  would  not 
surrender  possession  and  praying  that  possession  be  decreed  to 
be  delivered  up  to  complainant,  and  for  an  account  of  rents 
and  profits,  and  this  was  ordered  and  decreed  accordingly, 
and  an  appeal  prosecuted  to  this  court.  At  the  time  these  bills 
were  filed  the  occupant  claimant  had  no  title  or  interest  in  the 
land,  which  could  be  sold  by  a^.ya.  or  be  proceeded  against 
in  equity.  He  was  a  trespasser  upon  the  lands  of  the  United 
States,  and  his  actual  possession  and  settlement  would  be  pro- 
hibited by  the  laws  and  courts  of  the  latter  from  the  intrusion 
and  wrongful  action  of  others. 

The  State  was  bound  on  grounds  of  poUcy  and  for  the  sake 
of  public  repose,  to  keep  the  peace,  as  it  were,  among  these  in- 
truders upon  the  lands  of  the  United  States,  and  prevent  them 
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from  disturbing  the  possessions  of  each  other.  Thus  &r 
courts  could  go;  thus  far  they  went,  and  no  farther.  This  has 
been  repeatedly  decided  in  the  western  division  of  the  State, 
where  these  claims  are  more  numerous,  and  Utigation  arising 
out  of  them  more  frequent,  and  several  cases  to  that  effect 
have  been  reported.  The  decree  must  be  reversed  and  the 
bill  dismissed. 


Hblm  vs.  Steelb. 

A  trustee,  boldiDg  the  legal  tiUe  to  property,  itmndiog  in  a  fidaciarj  relation  to  the 
ciffw*  9ue  tmtt  and  responsible  for  costs,  is  not  to  be  presamed  to  make  admissions  ad- 
verse to  the  interests  of  those  for  whom  he  acts,  and  such  admissions  are  therefore 
competent  evidence.  They  are  not,  however,  conclusive,  and  it  may  be  shown  that 
he  was  misunderstood  or  mistaken. 

KimMey  for  the  plaintiff  in  error. 

Boyd  ^  Garlandy  for  defendant  in  error. 

Geeen,  J.  delivered  the  opinion  of  the  court. 

This  is  an  action  of  trover,  brought  by  the  plaintiff  to  re- 
cover the  value  of  a  negro  slave  alledged  to  have  been  the 
property  of  the  testator,  and  to  have  been  converted  by  the 
defendant  after  his  death.  The  court  permitted  declarations 
and  admissions  of  the  plaintiff  made  after  he  became  executor 
to  be  given  in  evidence.  In  this  there  was  no  error.  A  trus- 
tee, holding  the  legal  tide  to  the  property,  standing  in  a  fiducia- 
ry relation  to  the  cestui  que  trust,  and  liable  for  costs  in  the  suit, 
cannot  be  presumed  to  make  admissions  adverse  to  the  inte- 
rests of  those  for  whom  he  acts,  2  Starkie  Ev.  32;  Greenleai's 
Ev.  911. 

In  this  case  all  that  the  court  decided  was  that  evidence 
of  the  plaintiff's  admissions  was  competent  testimony,  for  the 
reason  that  the  law  did  not  presume  that  he  would  make  ad- 
missions adverse  to  the  interests  of  his  testator's  estate.    The 
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language  of  the  court  could  not  have  been  understood  as 
meaning,  that  however  clearly  the  whole  evidence  in  the  cause 
might  show  that  the  plaintiff  had  been  mistaken,  or  that  his  ad- 
mission had  been  misunderstood — ^they  were  to  regard  those 
admissions  as  conclusive  against  him. 

But  it  is  said  the  language  of  the  court  would  imply  that  the 
admissions  of  a  party  made  before  he  became  executor,  would 
be  evidence  with  regard  to  the  property  of  the  testator. 

We  think  no  such  inference  is  deducible  from  the  language 
of  the  court.  The  jury  were  told  that  the  admissions  of  an 
executor  were  evidence  with  rqgard  to  the  property  of  his  tes- 
tator. This  language  distinctly  announces  that  the  admissions 
must  be  made  by  a  party  who  at  that  time  is  executor.  All 
the  evidence  shows  that  Helm  made  the  admissions,  which 
were  proved,  after  he  became  executor.  Let  the  judgment  be 
affirmed* 


..••> 


Wilson  vs.  Knott. 

1.  WilioD  Gontnicled  with  Knott,  a  hoase4>uilder^  Itfboild  him  ahoaseon  hit  land; 
Wilson  agreed  to  fbrniah  the  materials;  the  dimensions  were  undetermined;  the  plan 
under  the  control  of  VVilson;  and  it  was  stipulated  that  the  house,  when  completed, 
should  be  measured,  and  Knott  should  be  paid  so  much  per  square.  The  house  after 
having  been  nearly  completed,  was  burnt  down  by  accident:  Held,  that  Knott  was 
entitled  to  the  value  of  his  labor. 

2.  Where  a  contract  was  made  between  the  owner  of  the  soil  and  a  carpenter  for  the 
building  a  house,  and  the  house  wav  buret  down  after  much  work  was  done,  but  be- 
fore completion:  Held,  that  proof  of  the  usage  as  to  the  party  on  whom  the  loss 
would  fall  was  inadmissible.  This  is  regulated  by  the  contract,  and  the  circumstanc- 
es of  the  transaction,  and  not  the  usage  of  builders. 

Assumpsit  in  the  circuit  court,  of  Montgomery  county,  by 
Knott  against  Wilson.     Plea,  non-assumpsit*    Issue. 

The  c€ise  was  submitted  to  a  jury,  Martin  judge,  presiding. 
Verdict  for  the  plaintiff  for  $671  16.  A  motion  for  a  new  trial 
having  been  made  and  overruled,  the  defendant  appealed  in 
error. 


Baydy  for  the  plaintiff  in  error. 
60 
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Kimble^  for  the  defendant  in  error. 

Reese,  J.  delivered  the  opinion  of  the  court. 

Knott  is  a  carpenter  and  house  builder.  Early  in  1841,  he 
entered  into  a  contract  to  build  a  frame  dwelling  house  for  Wil- 
son upon  the  land  of  Wilson.  The  dimensions  of  the  building 
seem  not  to  have  constituted  a  subject  of  definite  stipulation. 
The  materials  for  the  building  were  all  to  be  furnished  by  Wil- 
son, and  he  was  also  to  board  Knott  and  the  laborers  employed 
by  him. 

Upon  the  completion  of  the  work  Knott  was  to  be  paid  not  a 
specified  sum  in  gross,  but  so  much  per  square,  which  was  to 
be  paid  in  cash  notes,  and  the  work  was  to  be  measured  by 
competent  workmen,  for  the  purpose  of  ascertaining  the  quanti- 
ty performed,  and  Knott  said  that  if  those  workmen  did  not  say 
that  the  work  was  well  done  he  would  have  nothing  for  it;  but 
it  was  not  very  clear  that  this  was  a  term  of  the  contract. 

He  expected  to  be  able  to  finish  it  by  the  first  of  October  in 
that  year,  but  it  did  not  appear  that  this  was  a  term  of  the  con- 
tract. 

Wilson  in  the  progress  of  the  work  changed  the  plan  of  the 
structure,  in  some  material  particulars,  and  retarded  the  com- 
pletion by  omitting  to  furnish  with  sufficient  punctuality  the  re- 
quisite materials.  In  the  latter  part  of  October,  1841,  when 
the  building  was  far  advanced  towards  completion,  but  not  com- 
pleted, it  was  destroyed  by  fire.  There  is  evidence  tending  to 
show  that  Knott  apprehended  and  believed  that  the  loss  would 
fall  upon  him.  There  was  also  evidence  that  the  work  so  far 
as  it  had  been  done,  was  well  done,  and  there  was  evidence  of 
contrary  character. 

This  suit  was  brought  by  Knott  to  recover  for  the  value  of  bis 
work,  and  a  recovery  was  resisted  upon  the  ground  that  the 
building,  while  in  progress,  and  until  finished  by  Knott  and  re- 
ceived and  accepted  by  Wilson,  was  at  the  risk  of  the  former. 

As  to  this,  the  circuit  court  charged  in  general  and  in  sub- 
stance, that  if  the  jury  believed  that  the  contract  was  a  general 
hiring  to  do  the  work  in  question  for  a  stipulated  price,  by  the 
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square  foot  or  yard,  and  not  a  contract  by  the  job  for  a  sum 
certain,  the  plaintiff  below  would  be  entitled  to  recover- 

The  other  propositions  of  the  charge  it  is  not  necessary  to 
state,  for  if  there  be  error  in  them  the  error  is  in  favor  of  Wilson 
and  not  against  him. 

A  verdict  was  found  for  the  plaintiff,  which  the  court  refused 
to  set  aside,  and  a  writ  of  error  has  been  prosecuted  to  this  court* 

We  have  no  doubt  that  the  judgment  below  ought  to  be  af- 
firmed. The  house  was  to  be  placed  on  Wilson's  land,  the  ma- 
terials were  to  be  furnished  by  him,  the  dimensions  were  unde- 
termined, the  plan  under  his  control  and  nothing  was  specified 
with  respect  to  payment,  but  the  rate  of  compensation  accord- 
ing to  admeasurement,  and  the  mode,  that  is  to  say,  cash  notes. 
It  is  not  like  a  case  where  a  contractor  is  to  furnish  materials, 
and  do  the  work  and  control  the  whole  operation,  and  when 
finished  and  delivered  to  be  paid  for  it. 

At  every  stage  in  the  progress  of  this  building,  the  structure! 
was  the  property  of  Wilson,  and  the  maxim,  so  controlling  with  \ 
regard  to  the  manufacture  of  chattels  of  resperit  domino,  applies 
to  him:  he  was  the  owner  and  the  loss  was  his.     See  Story  on  ' 
Bailment,  sec.  426  and  438.     We  are  also  of  opinion,  that  the 
court  did  not  err,  in  rejecting  proof  to  show  that  the  usage  was 
to  hold  builders  in  such  cases  liable  for  the  loss. 

Their  liability  rests  upon  the  nature  of  the  contract,  and  the 
circumstances  of  the  transaction,  and  is  therefore  controlled  by 
law,  and  uot  by  usage.     Let  the  judgment  be  aflirmed. 


1  I 

I  1 
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Crawford  vs.  Maxwell. 

1.  where  ooe  has  the  right  to  eater  the  preoiives  of  another,  he  must  exercise  his  right 
so  as  to  inflict  no  nanecessary  damage;  and,  therefore,  where  C.  had  (he  right  by 
▼irtae  of  an  act  incorporating  a  Tarnpike  Company,  to  enter  the  enclosed  field  of  B 
for  the  purpose  of  procuring  materials  to  construct  such  highway,  and  in  so  doing 
left  down  the  fences  of  B,  whereby  stock  entered  and  destroyed  his  crop,  A.  was  lia- 
ble for  such  negligence  to  the  extent  of  damage  done. 

2.  Where  a  party  has  a  right  of  entry  and  abuses  his  right  after  entry,  trespass  lies.  No 
man  shall  abuse  his  privilege  and  then  protect  himself  under  it. 

St  Where  the  defendant  by  authority  of  an  act  of  incorporation,  entered  the  premises 
of  another  and  left  down  the  fence,  whereby  stock  destroyed  his  crop:  Held,  that  it 
was  no  defence  that  the  plaintiff's  fence  was  not  as  high  in  other  places  as  required 
by  the  act  of  1807,  ch.  8. 

Wright^  for  the  plaintiff  in  error, 
Houston^  for  defendant  in  error. 

TuRLBY,  J.  delivered  the  opinion  of  the  court. 

This  is  an  action  brought  before  a  justice  of  the  peace  to  re- 
cover damages,  for  a  trespass  committed  by  plaintiff  in  error  in 
laying  and  tearing  down  the  fence  of  defendant,  whereby  stock 
entered  his  close  and  destroyed  his  growing  crop.  The  facts  of 
the  case  appear  to  be  these;  Maxwell  was  the  owner  of  a  tract 
of  land  in  Maury  county,  through  which  the  Pulaski  and  Elkton 
turnpike  road  runs,  that  this  road  was  in  the  course  of  construc- 
tion, that  Crawford  was  the  undertaker  of  that  section  of  it, 
which  runs  through  defendant  Maxwell's  land,  and  was  under 
the  necessity  of  taking  down  the  fence  for  the  purpose  of  pass- 
ing and  repassing,  iQ  conducting  his  operations;  there  is  proof 
on  both  sides,  as  to  the  care  and  diligence  used  by  the  plaintiff 
in  error  in  putting  up  the  fences,  and  keeping  stock  from  tres- 
passing on  defendant's  crop.  Nevertheless  stock  entered  and 
destroyed  the  crop,  and  the  judge  left  it  to  the  determination  of 
the  jury  whether  this  happened  by  thecarelessoeas  and  neglect 
of  the  plaintiff,  who  found  correcdy  enough  that  it  did;  but  aques- 
tion  of  law  is  made  as  to  the  form  of  the  action  used  in  the 
case.  It  is  contended  that  in  as  much  as  the  plaintiff  Crawford, 
had  the  legal  right  to  enter  the  premises  for  constructing  the 
ri>iid,  and  it  being  necessary  to  take  down  the  fences  for  that 
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purpose,  no  action  would  lie  for  that,  and  that  if  he  neglected 
to  put  them  up  this  was  a  nonfeasance,  and  the  action  of  trespass 
will  not  He  for  a  nonfeasance. 

Upon  this  point  the  court  charged  the  jury,  "that  the  char- 
ter of  incorporation  authorizing  the  making  of  said  road  did 
give  Crawford  the  right  to  enter  the  premises  in  its  construction, 
but  that  the  law  was  a  mere  licence  to  go  in  and  upon  the  land 
hi  making  the  road,  but  required  him  to  keep  the  fences  in  as 
good  condition  as  they  were  before  he  pulled  them  down." 

The  charge  is  substantially  correct;  it  informs  the  jury  that 
the  right  of  entry  must  be  so  used  as  not  to  inflict  unnecessary 
injury  on  the  owner;  that  the  right  to  pull  down  the  fence,  did 
not  include  the  right  to  leave  it  down,  or  put  it  up  so  negligent- 
ly as  not  to  exclude  stock  from  trespsissing,  and  that  an  abuse 
of  the  right  would  constitute  the  party  a  trespasser.  It  is  un- 
necessary at  this  day  to  enter  into  argument  to  prove  that  a 
man  abusing  a  right  may  beheld  to  be  a  trespasser,  ab  initio:  it 
has  never  been  disputed  since  the  Inn  keeper's  case  in  Coke's 
Rep.  It  is  there  held  that  though  guests  had  the  right  to  enter 
an  Inn,  yet  if  they  misbehaved  after  such  entry,  they  were  lia- 
ble as  trespassers,  that  is,  as  if  they  had  entered  without  right. 
No  man  shall  be  permitted  to  abuse  a  privilege,  and  then  pro- 
tect hunself  under  it.  See  3  Black  213:  4  Pick,  259:  Meigs, 
661:  1  Hump.  403. 

If  plaintiff  left  the  fences  down  or  put  them  up  so  negligent- 
ly as  not  to  exclude  the  stock  as  they  did  before,  he  is  as  much 
a  trespasser  as  if  he  had  no  right  to  pull  them  down. 

But  an  attempt  wets  made  to  prove  that  the  fence  at  other 
points,  was  not  of  such  height  as  is  required  by  the  act  of  1807, 
ch.  8,  and  the  court  correctly  said  that  the  state  and  condition 
of  the  fence  had  nothing  to  do  with  the  question  at  issue,  that 
the  act  of  1807,  and  the  decisions  thereon  had  no  applicability 
whatever  to  the  case,  that  all  the  jury  had  to  do  was  to  enquire 
into  the  fact,  whether  or  not  the  fence  had  been  pulled  down 
and  left  in  such  condition,  that  the  hogs  got  into  the  corn  and 
damaged  it.  This  is  so  plainly  true  that  illustration  is  unneces- 
sary.   Judgment  affirmed. 
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Sydney  vs.  The  State. 

The  10th  section  of  the  act  of  1835,  ch.  19,  subjecting^  a  »lave  to  puauhment  of  death 
for  an  assault  with  intent  to  commit  a  rape  on  a  •'free  white  womin,**  does  not  em- 
brace the  case  of  a  female  underten  years  of  age. 

Attorney  General^  for  the  State. 
Guild,  for  the  defendant. 

Green,  J.  delivered  the  opinion  of  the  court. 

The  defendant  was  indicted  in  the  Robertson  circuit 
court,  for  an  assault  with  intent  to  commit  a  rape.  The  indict- 
ment contains  three  counts.  In  the  first,  he  is  charged  with  an 
assault  upon  Sarah  Jane  Moody,  a  female  of  the  age  of  six 
years,  with  intent  to  commit  a  rape.  The  second  count  charg- 
es, that  the  defendant  made  an  assault  upon  Sarah  Jane  Moo- 
dy, a  white  girl  of  the  age  of  six  years,  with  intent  to  commit  a 
a  rape.  And  the  third  count  charges,  "that  Sydney,  a  negro  boy 
slave,  the  property  of  JohnKrisel,  on  the  12th  day  of  Septem- 
ber, 1841,  with  force  and  arms,  at  the  county  aforesaid,  in  and 
upon  one  Sarah  Jane  Moody,  a  free  white  woman  of  the  age 
of  six  years,  in  the  peace  of  God  and  our  said  State,  then  and 
there  being,  violently  and  feloniously,  did  then  and  there  make 
an  assault,  with  the  intent  then  and  there  to  ravish  and  abuse." 

To  this  indictment  the  defendant  demurred,  which  demur- 
rer was  sustained  by  the  circuit  court,  and  the  Attorney  Gene- 
ral, in  behalf  of  the  State,  appealed  to  this  court. 

This  indictment  is  framed  under  the  act  of  1835,  ch.  19,  sec. 
10,  which  enacts  that  "any  slave  or  slaves,  who  shall  commit 
an  assault  and  battery  upon  any  free  white  person  with  intent 
to  commit  murder,  in  the  first  degree,  or  a  rape  upon  a  free 
white  woman,  shall,  on  conviction,  be  punished  with  death  by 
hanging." 

The  first  count  of  this  indictment  is  clearly  bad.  as  it  does 
not  charge  that  the  female,  upon  whom  the  assault  was  commit- 
ted was  white.  And  as  this  offence  is  charged  to  have  been 
committed  before  the  passage  of  the  act  of  1841-2,  ch.  193,  (sess. 
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acts  23  1)  the  second  count,  which  charges  the  offence  to  have 
been  committed  upon  "a  white  girl  of  the  age  of  six  years,"  is 
also  clearly  bad. 

The  only  question  therefore  deserving  of  consideration  is  the 
charge  contained  in  the  third  count  of  the  indictment. 

This  ^ount  alledgos,  that  the  female  upon  whom  the  assault 
was  committed,  was  **a  free  white  woman  of  the  age  of  six 
years."  And  the  only  question  is,  whether  a  female  infant  only 
six  years  old,  is  a  woman,  within  the  meaning  of  the  statute. 

In  construing  this  statute,  we  must  take  all  the  Legislative 
enactments  upon  the  subject  into  view,  and  regard  them  as  one 
statute.  For  as  the  Legislature  must  be  supposed  to  have  had 
all  the  previous  enactments  upon  the  subject  in  their  minds,  when 
the  law  under  consideration  was  passed,  we  must  give  the 
law  such  an  interpretation  as  will  naturally  flow  from  such  a 
view  of  the  subject.  By  the  13th  sect,  of  the  act  of  1829,  ch. 
23,  rape  is  defined  to  be  the  "unlawful  carnal  knowledge  of 
a  woman,  forcibly  and  against  her  will."  The  15th  sec.  of  the 
same  act,  provides  that,  "If  any  person  shall  unlawfully  and 
carnally  know  and  abuse  any  female  child,  under  the  age  of  ten 
years,  he  shall  undergo  confinement  in  thfe  jail  and  penitentiary 
house,  not  less  than  ten  nor  more  than  twenty  one  years."  Then 
comes  the  act  of  1836,  under  consideration,  which  provides  in 
substance,  that  if  any  slave  shall  commit  an  assault  and  battery 
with  an  intent  to  commit  a  rape  upon  any  free  white  woman, 
he  shall  be  punished  with  death  by  hanging.  In  the  first  of 
these  provisions,  rape  is  said  to  be  the  carnal  knowledge  of  a 
woman  against  her  will.  In  the  second,  the  carnal  knowledge 
or  abuse  of  a  female  child  under  the  age  often  years,  is  punish- 
ed as  rape  without  reference  to  the  will  of  the  female,  so  abused. 

Now,  here  is  a  manifest  distinction  taken  between  a  woman, 
and  a  female  child:  and  if  another  section  of  the  same  law 
had  immediately  succeeded  these,  and  had  provided  a  penalty 
for  an  assault  with  intent  to  ravish  a  woman  of  six  years  of  age, 
could  not  have  been  supported.  In  that  case  the  statute  would 
have  so  clearly  explained  the  sense  of  the  words  used,  as  to  re- 
move all  doubt.  In  the  first  place,  providing  a  punishment  for 
a  raepe  upon  a  woman,  then  for  the  carnal  knowledge  and  abuse 
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of  a  child  under  ten  years,  and  lastly,  for  an  assault  with  intent 
to  ravish  a  woman,  it  would  have  been  clearly  seen,  that  wo- 
man, in  the  first  and  third  provisions  had^  the  same  meaning,  and 
that  such  meaning  was,  a  female  over  ten  years  age.  But,  as 
has  been  said,  the  act  of  1829,  and  the  act  of  1835,  are  to  be 
construed  in  pari  materia^  and  have  the  same  meaning  as  though 
all  the  provisions  were  in  the  same  statute. 

We  are  forced  therefore  to  the  conclusion,  that  the  Legisla- 
ture did  not  mean,  by  the  word  woman,  in  the  act  1835,  under 
consideration,  a  child  under  the  age  of  ten  years.  This  view 
of  the  case  renders  it  unnecessary  to  go  into  an  examination  of 
the  common  law  meaning  of  the  T^ord  "rape,"  to  show  that  it 
was  never  applied  to  the  carnal  knowledge  of  a  child  under 
ten  years,  either  with  or  without  her  consent. 

The  demurrer  must  be  sustained  and  the  judgment  affirmed. 


Haynes  vs.  The  State. 

1.  The  leg^iulature  have  the  power  to  modify  or  reduce  the  compensatioQ  of  public  offi- 
cers during  the  time  for  which  such  officers  may  have  been  appointed,  in  all  cases 
where  such  power  is  not  (akea  awnj  bj  express  provision  of  the  constitution. 

2.  The  Attorney  General  was  entitled  to  a  tax  fee  of  ten  dollars  in  case  of  a  conviction 
for  gaming.  The  legislature,  after  indictment  filed  but  before  conviction,  reduced 
this  tax  fee  to  five  dollars:  Held,  that  the  Attorney  General  had  no  vested  right  to  the 
fee  of  ten  dollars  before  conviction. 

Mr.  Marshall  J  appeared  for  the  plaintiff  in  error. 

Mr.  TrimbUi  argued  the  case  for  the  Attorney  General  of  the 
the  district. 

The  Attorney  General^  on  behalf  the  State,  submitted  the  case 
to  the  court. 


Green,  J.  delivered  the  opinion  of  the  court. 

The  plaintiff  in  error,  was  indicted  for  gaming  in  July,  1841, 
and  was  tried  and  convicted  in  March,  1842.     The  clerk  taxed 
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a  fee  of  five  dollars  to  the  Attorney  General.  At  the  return 
term,  the  court,  on  motion,  ordered  the  taxation  of  costs  to  be 
corrected  and  ten  dollars  to  be  taxed  for  the  Attorney  General's 
fee.  From  this  judgment  the  plaintiff  in  error  appealed  to  this 
court. 

Previously  to  the  passage  of  the  act  of  1841-2,  ch.  36,  the' 
sum  of  ten  dollars  was  the  fee  allowed  by  law,  to  the  Attorney 
General,  in  all  convictions  for  gaming,  but  by  that  act,  the  fee 
was  reduced  to  five  dollars  in  all  cases  for  gaming,  which  were 
not  made  felony  by  statute. 

This  act  was  passed  the  11th  January,  1842.  afterthe  indict- 
ment was  found,  and  before  the  conviction  and  judgment.  It 
provides,  "that  whenever  any  judgment  for  a  fine  and  costs, 
shall  be  rendered  in  any  court,  against  any  defendant  upon  any 
prosecution  under  any  of  the  statutes,  which  may  be  in  force  to 
discourage  and  suppress  gaming,  only  five  dollars  shall  be  tax- 
ed in  the  bill  of  costs,  as  a  fee  for  the  Attorney  General,  when 
the  same  shall  be  prosecuted  to  conviction:  provided,  that  on 
conviction  for  games  made  felony  by  law,  the  fee  of  the  Attor- 
ney General  shall  be  ten  dollars,  to  be  taxed  in  the  bill  of  costs  * 
and  to  be  paid  by  the  defendant." 

The  terms  of  this  act,  apply  as  well  to  cases  which  commenc- 
ed before  the  passage,  as  to  those  which  might  afterwards  be 
originated.  Its  words  apply  to  the  rendition  of  the  judgment; 
the  sum  of  five  dollars  is  to  be  taxed  "whenever  any  judgment 
shall  be  rendered."  The  argument  therefore,  that  the  legisla- 
ture meant  this  provision  to  apply  to  prosecutions  only,  which 
should  be  commenced  after  the  passage  of  the  act,  cannot  be 
maintained.  All  such  construction  is  excluded  by  the  plain 
words  of  the  law. 

But  it  is  insisted  that  the  legislature  had  no  power  to  reduce 
the  Attorney  General's  tax  fee  in  cases,  where  indictments  had 
been  found,  below  the  sum  which  was  previously  allowed  by 
law. 

This  proposition  necessarily  involves  the  general  question, 

whether  the  compensation  of  officers  of  the  government,  may 

be  changed,  modified  and  reduced,  by  the  legislature,  during 

the  time  for  which  such  officers  may  have  been   appointed. 
61 
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And,  tbeie  can  be  no  doubt,  but  that  such  power  exists,  except 
in  particular  cases,  where  by  the  constitution  it  is  expressly  pro- 
hibited. 

The  law  fixing  the  compensation  to  be  allowed  for  the  dis- 
charge of  the  duties  of  an  office,  does  not  constitute  a  contract 
^th  the  officer  who  may  be  appointed,  within  the  meaning  of 
the  constitution  of  the  United  States*  He  takes  the  office  with 
the  liberty  to  rehnquish  it  at  any  time  he  thinks  proper,  and 
with  the  understanding,  that  his  compensation  is  subject  to  leg- 
islative control.  If  this  were  not  so,  all  those  provisions  in  the 
constitution,  which  prohibit  the  legislature  from  reducing  the 
salaries  of  certain  officers,  are  unnecessary. 

But  the  introduction  of  such  provisions  in  the  constitution^ 
shows  the  sense  of  that  instrument  as  to  those  offices  in  relation 
to  which  no  such  provision  exists.  We  do  not  perceive  that 
the  present  case,  where  the  compensation  is  g[iven,  in  certain  fee$ 
attached  to  the  office,  is  diflferent  from  those  cased  where  regular 
salaries  are  allowed. 

But  it  is  said,  this  cause  had  commenced,  and  a  right  to  the 
fee  of  ten  dollars  had  vested  in  defendant  in  die  contingency 
of  conviction. 

We  do  not  think  there  was  any  vested  right  in  this  case. 
The  act  of  18S4  allowed  ten  dollars  on  convictions  for  gaming. 
The  rightto  the  ten  dollars  vested  only  on  conviction,  but  before 
that  occurred  in  this  case,  the  act  of  1841-3  was  passed,  and 
reduced  the  fee  to  five  dollars.  The  right  to  the  ten  dollars 
could  never  therefore  vest. 

The  circuit  court  erred  in  taxing  a  fee  of  ten  dollars,  and  the 
judgment  must  be  reversed. 
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BuDD  VS.  Ths  State. 

1.  Where  an  indictment  is  framed  on  a  statute,  it  ii  not  neceismrj  that  it  should  be  in 
the  express  words  of  the  statute.  It  is  sufficient  if  words  of  eqaivalent  import  or  of 
more  GomprebensiTe  import  be  used. 

S.  The  £2d  section  of  the  act  of  1832,  incorporating^  the  Union  Bank»  providea,  ikai  if 
anjr  of  **the  officers,  agents  or  servants'*  of  the  bank,  shall  embeule  the  funds  of  the 
bank,  or  make  false  entries,  thejr  shall  be  guiltjr  of  felony.  An  indictment  charged 
«*that  Budd  being  then  and  there  employed  as  clerk  of  the  indiridnal  ledger,  the 
tame  being  a  book  of  the  bank  thereinafter  named,'*  nod  the  **said  Bndd  being  then 
and  there  clerk  as  aforesaid,  and  it  being  his  business,  by  virtue  of  said  employment 
as  clerk,  to  make  entries,**  did  make  false  entries  with  view  to  defraud  the  bank. 
The  coiiK  determined  that  the  defendant  was  not  properly  charged,  and  that  the 
term  *<clerk**  was  one  of  such  varied  import,  that  they  were  not  at  liberty  to  hold  that 
it  was  equivalent  to  the  term  officer,  agent  or  servant. 

3 .  The  22d  section  of  the  act  incorporating  the  Union  Bank  of  the  State  of  Tennessee, 
which  makes  it  a  felony  in  the  officers,  agents  or  servants  of  said  corporation  to  em- 
bezzle or  appropriate  without  authority,  the  funds  of  the  corporation,  or  make  false 
entries  with  a  view  to  defraud  the  corporation,  is  a  partial  law,  because  it  does  not 
embrace  all  persons  in  like  state,  and  surroandad  by  similar  circunistancea*  and  there- 
fore nnconstittttional  and  void. 

4.  The  legislature  have  the  power  to  pass  a  law  making  sach  acta  felony  in  the  officers^ 
servants  and  agents  of  all  the  banking  corporations  of  the  State  of  Tennessee. 

The  Union  Bank  was  incorporated  in  1832.  It  was  put  in 
operation,  and  Thomas  L.  Budd  was  employed  as  a  clerk  in  the 
bank  from  July  1836,  to  March  1841.  During  a  portion  of  this 
time  he  was  employed  in  posting  the  individual  ledger,  a  book 
in  which  the  accounts  of  depositors  were  kept.  He  was  re- 
quired to  write  out  and  balance  the  bank  books  of  customers 
monthly,  and  to  furnish  the  Cashier  with  a  balance  sheet  at  the 
end  of  each  quarter,  exhibiting  therein  a  true  statement  of  the 
indebtedness  of  the  bank  to  depositors,  and  the  indebtedness 
of  depositors  to  the  bank  by  over  drafts.  One  H.  A.  Cargill,  a 
customer  of  the  bank,  drew  from  the  bsmk,  by  check,  the  sum 
of  $1,608  09  more  than  he  had  deposited,  and  Budd  the  clerk, 
on  the  30th  June,  1838,  by  a  false  entxy  of  a  credit  to  Cargill  of 
$1,608  09  balanced  his  account. 

He  was  indicted  in  the  circuit  court  of  Davidson  county,  at 
the  May  term  thereof,  1841,  for  making  a  feilse  entry  with  a 
view  to  defraud  the  bank.  Upon  the  establishment  of  the 
criminal  court,  the  case  was  transferred  to  that  court.  The  de- 
fendant pleaded  not  guilty,  and  the  case  was  submitted  to  a 
jury.  Turner,  judge,  presiding,  at  the  Maroh  term,  1842. 
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The  judge  charged  the  jury  as  follows: 

''This  is  a  prosecution  commenced  by  the  State  of  Tennessee, 
against  the  defendant  for  making  a  false  entry,  as  in  the  indict- 
ment alledged.  In  order  to  come  to  a  proper  and  just  conclu- 
sion between  the  State  and  the  defendant,  you  will  enquire,  Ist. 
whether  there  was  in  existence  any  such  institution  as  the  Union 
Bank  of  Tennessee,  on  the  30th  day  of  June,  1838,  the  day 
upon  which  the  alledged  false  entry,  in  the  indictment,  purports 
to  have  been  made.  For  proof  of  this  point  of  the  charge  in  the 
indictment,  you  will  look  to  the  act  of  incorporation  and  char- 
ter of  the  Bank,  which  have  been  read  to  you,  and  will  be  by 
the  jury  regarded  as  legal  testimony. 

''Should  you  find  from  the  testimony  in  the  case,  that  there 
was  such  an  institution  as  alledged  in  the  indictment,  you  will 
then  proceed  to  inquire  next,  if  the  defendant,  Thomas  L. 
Budd,  was  a  clerk  in  said  Bank,  and  employed  by  thesan'e  as 
clerk  of  the  individual  ledger;  and  to  ascertain  the  truth  of  this 
allegation,  you  will  again  recur  to  the  testimony,  and  if  it  be  of 
that  character  that  will  convince  you  that  the  fact  was  so,  (for 
you  are  to  judge  solely  of  the  testimony  in  the  cause,)  you  will 
then  next  proceed  to  enquire  whether  the  defendant  did  on  the 
30th  day  of  June,  1838,  fraudulently  and  feloniously  make  a 
false  entry  in  the  account  of  Henry  A.  Cargill,  in  said  book 
called  the  individual  ledger,  as  alledged  in  the  indictment 
When  you  come  to  consider  this  part  of  the  indictment,  which  is 
the  gist  of  the  offence,  you  will  determine,  1st.  whether  there 
was  an  entry  made  in  said  book,  as  alledged  in  the  indictment. 
For  the  proof  of  this  fact  you  will  again  recur  to  the  testimony. 
You  have  inspected  the  book;  you  have  heard  the  testimony, 
and  you  will  determine  from  the  testimony  all  taken  together, 
how  this  fact  is.  If  you  shall  find  fiom  the  testimony,  that  the 
defendant  made  in  the  book  an  entry  in  figures  of  1608  09,  that 
in  legal  contemplation,  would  be  entry  of  those  figures  on  the 
book.  If  you  should  find  this  fact  as  alledged  in  the  indict- 
ment, that  is,  that  an  entry  was  made,  you  will  next  proceed  to 
enquire  whether  the  entry  was  made  falsely  and  fraudulently. 
Was  it  made  falsely?  was  it  false?  what  is  meant  by  this  in  legal 
contemplation?  if  in  truth,  in  fact,  the  said  Cargill  hud  made  no 
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deposite  of  the  sum  specified  in  the  indictment,  and  the  entry 
was  made  on  the  book,  showing  that  he  had  made  a  depos- 
it, this  in  legal  contemplation  would  be  a  false  entry,  provided 
it  was  done  with  the  intent  to  defraud  the  Bank.  This  is  not 
a  question  of  law  but  a  question  of  fact,  to  be  by  you  deter- 
mined from  the  whole  testimony  in  the  cause.  With  the  intent  to 
defraud  the  Bank — this  involves  the  consideration  of  the  mo- 
tives of  the  defendant;  if  the  entry  was  made  by  mistake,  or 
if  the  entry  is  a  proper  and  correct  entry  so  far  as  it  goes,  and 
there  was  a  mere  unintentional  omission  to  complete  it,  it  could 
not  then  be  said  to  be  done  with  the  intention  to  defraud  the 
bank,  but  if  on  contrary,  there  is  in  the  entry  itself  or  in  the  tes- 
timony all  taken  together,  that  which  shows  that  the  defendant 
made  the  entry  with  the  intent  to  defraud  th6  Bank,  then  the 
ofience  would  be  complete,  and  the  defendant  would  be  guilty 
as  charged  in  the  indictment. 

"It  is  further  proper  that  the  court  should  declare  to  you, 
its  opinion  upon  the  22d  section  of  the  statute,  it  being  the 
section  under  which  this  indictment  is  framed,  and  this  pro- 
ceeding is  had.  It  is  insisted  that  the  same  is  unconstitutional 
and  void.  Let  us  see  how  this  is;  because  if  the  statute  is  un- 
constitutional, it  is  inoperative  in  law  and  the  prosecution 
would  be  at  an  end.  It  is  contended  by  the  counsel  for  the 
prisoner,  that  it  is  in  contravention  of  that  section  of  our  consti- 
tution, which  says,  that  no  man  shall  be  disseised  or  imprisoned, 
&c.,  but  by  the  judgment  of  his  peers  or  the  law  of  the  land. 
Whenever  the  legislature  passes  a  law,  the  presumption  is  in 
favor  of  the  power,  nor  are  we  to  disregard  the  law  upon  a 
mere  doubt.  What  is  the  meaning  of  the  words  **the  law  of  the 
land"  in  our  constitution?  it  means  a  general  and  public  law, 
operating  upon  every  individual  in  the  community  equally. 
Now  it  is  admitted  that  the  legislature  may  pass  laws  affecting 
a  certain  class  or  character,  and  they  would  not  be  in  violation 
of  the  constitution.  This  the  court  considers  to  be  a  law  of 
that  description;  then  the  law  enacts,  that  if  any  cashier, 
agent,  servant  or  any  other  officer  of  the  corporation,  shall  do 
particular  things  that  are  by  ttie  statute  forbidden,  then  they  shall 
be  punished  in  the  manner  prescribed  by  the  statute.     This  is 
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a  general  law,  because  it  embraces  all  of  a  certain  class  or 
character;  it  embraces  all  cashiers,  agents,  servants  or  other 
officers;  and  there  is  nothing  to  prevent  any  citizen  or  person 
from  exercising  any  of  said  offices  or  stations  in  the  bank«  It 
is  not  a  partial  law  within  the  meaning  of  the  constitution,  for 
the  same  reason  that  it  embraces  a  class  of  persons  and  covers 
all  that  may  act  in  the  character  pointed  out  by  the  statute. 
Wherefore  the  court  will  charge  you,  that  the  law  does  not  con- 
ffict  with  that  section  of  the  constitution,  which  says,  that  no 
freeman  shall  be  taJken,  or  imprisoned ,  or  disseised  of  his  freehold 
liberties  or  privileges,  or  outlawed  or  exiled,  or  in  any  way  depriv- 
ed of  his  property  or  liberty,  but  by  the  judgment  of  his  peers  or 
the  law  of  the  land,  but  that  the  same  is  in  conformity  thereto: 
nor  is  it  inconsistent  with  the  7th  sec.  and  11th  article  of  our 
constitution,  which  says,  that  the  legislature  shall  have  no  pow- 
er to  suspend  any  general  law  of  the  land  for  the  benefit  t)f  any 
particular  individual,  nor  to  pass  any  law  for  the  benefit  of  in- 
dividuals, inconsistent  with  the  general  laws^of  the  land,  grant- 
ing to  individuals  rights,  privileges,  immunities  or  exemptions, 
other  than  such  as  may  be  by  the  same  law  extended  to  any 
member  of  the  community,  who  may  be  able  to  bring  himself 
within  the  provisions  of  the  law;  provided,  always,  the  legis- 
lature shall  have  power  to  grant  such  charters  of  incorporation 
as  they  may  deem  expedient  for  the  public  good.  The  court 
cannot  see  that  any  general  law  of  the  land  is  suspended  by 
the  22d  section  of  the  statute,  nor  can  the  court  see  that  it  is  in- 
consistent with  any  general  law  of  the  land.  It  is  said  there  is 
no  law  making  tliis  an  offence  in  the  Bank  of  Tennessee.  This 
may  be  true,  yet  it  does  not  follow  as  a  legal  consequence 
therefrom,  that  the  legislature  has  no  power  to  say,  that  per- 
sons of  a  particular  class  or  character,  exercising  certain  du- 
ties, in  a  certain  bank,  shall  be  punished  for  the  commision  of 
certain  offences.  The  Union  Bank  is  a  public  institution. 
What  is  there  in  the  constitution  to  prevent  the  legislature 
from  passing  a  law,  saying,  that  all  persons  exercising  certain 
vocations  in  a  public  institution,  for  certain  mirfeasanccs  or  ntn^ 
feasances^  shall  be  punished  in  a  particular  way  or  manner?  It 
is  a  law  operating  upon  every  member  of  the  community,  for 
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the  reason  before  stated^  that  every  member  of  the  communi- 
ty could  bring  himself  within  the  operation  of  the  law,  by 
exercising  in  the  bank  any  of  the  offices  or  vocations  mentioned 
in  the  statute.  Therefore  the  court  will  charge  you  further,  that 
the  22d  section  of  the  statute,  the  same  being  the  statute  under 
which  this  prosecution  is  had,  is  constitutional  and  valid,  and  is 
to  be  by  you  regarded  as  the  law  of  the  land.  A  further  ob- 
jection is  made  to  the  indictment;  it  is  proper  that  the  court  should 
declare  the  law  arising  upon  this  question  also.  The  indict- 
ment charges  that  the  defendant  was  a  clerk  of  the  Union  Bank; 
and  the  counsel  for  the  prisoner  contends  that  proof  of  his  being 
a  clerk  will  not  satisfy  the  law,  it  being  stated  in  the  law,  that 
it  mu5t  be  done  by  a  cashier,  agent,  servant  or  any  other  officer 
of  said  corporation. 

"The  court  charges  the  jury  that  the  allegation  in  the  indict- 
ment, charging  Thomas  L.  Budd  as  a  clerk  of  said  Bank,  is  a 
charge  that  said  Budd  is  an  officer  of  said  corporation;  and  the 
charge  so  made  in  the  indictment  is  sufficiently  made  under  the 
law.  There  is  no  necessity  that  the  allegations  in  the  indictment, 
should  be  made  in  the  words  of  the  statute;  if  they  are  charged 
in  terms  equivalent  to  it,  bearing  the  same  import,  it  is  sufficient. 
Therefore  the  court  charges  you,  that  it  is  not  necessary  after 
the  allegation  is  made  in  the  indictment,  charging  the  defendant 
to  be  a  clerk  in  said  Bank,  to  charge  further  that  he  was  either 
a  servant  or  an  officer  of  said  corporation." 

The  jury  returned  a  verdict  of  guilty,  and  fixed  the  term  of 
the  defendant's  imprisonment  at  five  years. 

A  motion  for  a  new  trial  was  made  and  overruled,  and  judg- 
ment rendered.     The  defendant  appealed  in  error. 

This  case  was  argued  by  Mr.  Fletcher  and  Mr,  Ewiiig  for 

the  plaintiff  in  error;  and  by  Mr.  fVashingtonj  Mr.  HoUings- 
fvarth  and  the  Attorney  General  on  behalf  ofthe  State. 

Rbese,  J.  delivered  the  opinion  of  the  court. 

The  prisoner  was  indicted  for  making  a  false  entry  on  the 
books  ofthe  Union  Bank  with  the  intention  to  defraud  the  bank. 
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The  indictment  is  founded  upon  the  22d  section  of*  "an  act  to 
charter  the  Union  Bank  of  the  State  of  Tennessee,"  1832,  ch.  2. 
That  section  enacts, '  "that  if  the  Cashier  or  any  other  of  the 
officers,  agents  or  servants  of  said  corporation,  shall  ^embezzle, 
and  without  authority  from  the  President  and  Directors  of  said 
Bank,  appropriate  any  of  the  funds  of  said  corporation  to  his 
own  use,  with  intent  to  cheat  and  defraud  the  President,  Di- 
rectors and  company  of  said  bank,  or  shall  fail  to  make  correct 
entries,  or  shall  make  false  entries  upon  the  books  of  said  bank, 
with  intent  to  defraud  said  bank  or  any  other  person  whatsoever, 
said  officer,  agent  or  servant  of  said  bank,  shall  be  held  and 
deemed  guilty  of  felony,  and  shall  upon  conviction  thereof,  be 
sentenced  to  confinement  in  the  jail  and  penitentiary  of  this 
State,  for  a  period  not  less  than  five  nor  more  than  twenty 
years."  The  indictment  sets  forth,  that  "Thomas  L.  Budd 
being  then  and  there  a  person  employed  as  clerk  of  the  individ- 
ual ledger,  the  same  being  a  book  of  the  bank  thereinafter 
named,  in  the  bank  of  the  president,  directors  and  company  of 
the  Union  Bank  of  the  State  of  Tennessee,  &c.,  and  the  said 
Thomas  L.  Budd  being  then  and  there  suchclerk  as  aforesaid; 
and  it  being  his  business  by  virtue  of  such  employ  ment  as  such 
clerk,  then  and  there  to  make  correct  and  true  entries  of  the 
sums  of  money  deposited  in  said  bank  by  the  individual  depo- 
sitors on  the  day  and  year  aforesaid,"  &c.  The  indictment 
here  proceeds  to  set  forth  the  false  entry. 

Two  questions  have  been  discussed,  which  we  consider  of 
most  importance  in  this  case. 

1st.  Whether  the  prisoner,  in  the  indictment  before  us,  has 
been  properly  and  sufficiently  charged  within  the  terms  of  the 
22d  section  of  the  statute  above  quoted,  and, 

2dly.  Whether  that  section,  with  reference  to  our  constitu- 
tion, can  be  regarded  and  enforced  as  the  "law  of  the  land." 

1st.  The  penalties  imposed  by  the  section  of  the  statute  in 
question  affect  the  cashier,  or  any  other  of  the  officers,  agents 
or  servants,  of  the  corporation,  clerks  not  being  mentioned 
nominatim.  Dictionaries,  legal  and  literary,  have  been  refer- 
red to,  on  both  sides  of  the  question,  to  prove  that  clerks,  in 
banks,  are,  and  are  not,  properly  comprehended  and  described 
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by  the  terms  officers,  servants  or  agents.     And  the  5tli  section 
of  the  same  act  has  been  referred  to,  to  show  that  in  the  opin- 
ion of  the  legislature  the  terms  "officers"  and  "servants"  did 
not  properly  include  clerks;  for  that  section  empowers  the  di- 
rectors to  appoint  such  "officers,  clerks  and  servants  under 
them  as  shall  be  necessary,"  &c.     Giving  to  the  terms  officers, 
agents  and  servants,  as  used  in  the  22d  section,  a  reasonable 
construction,  we  cannot  doubt  that  the  duty  of  clerk  would  fell 
within  the  just  meaning  of  some  one  of  them;  within  which,  it 
is  not  necessary  to  determine;  because  the  indictment,  in  this 
case,  does  not  aver  that  the  prisoner  at  the  bar  was  the  officer, 
agent  or  servant  of  the  bank.     It  is  contended,  however,  on  the 
part  of  the  State,  that  it  is  not  necessary  that  an  indictment 
should  literally  pursue  the  terms  of  the  statute  upon  which  it  is 
founded,  but  if  words  fully  equivalent  in  meaning  to  those  used 
in  the  statute,  or  more  comprehensive,  be  employed  in  an  in- 
dictment, the  indictment  will  be  held  to  be  valid.     This  is  in- 
deed correct,  and  held  to  be  so,  in  the  case  of  the  State  vs.  Peek^ 
2  Hum.  and  in  other  cases.     But  these  cases  have  reference  to 
the  terms  used  in  describing  the  mode,  manner,  and  motives 
constituting  or  accompanying  the  offence;  and  it  may  well  be 
doubted,  whether  this  principle  will  apply  to  a  case  where  a 
statute  affects  persons  as  connected  with  specified  offices,  orem- 
plojrments;  there,  it  would  seem,  that  whatever  other  office  or 
employment  may  be  stated  in  the  indictment,   it  should  be 
averred  to  be  the  office  or  employment  mentioned  and  describ- 
ed in  the  statute.     But  be  that  as  it  may,  the  term  clerk  is  of 
such  varied  import,  that  we  are  not  at  liberty  to  hold  that 
"clerk,"  and  especially  "clerk  of  the  individual  ledger,"  is 
equivalent  to  officer,  agent  or  servant.     Besides,  there  is  no  di- 
rect averment  that  the  prisoner  was  employed  by  the  bank  as 
clerk;  that,  at  most,  can  only  be  gathered  by  intendment.     He 
may  have  had  charge  of  the  book  called  the  individual  ledger, 
for  aught  that  directly  appears,  not  by.  employment  under  the 
bank,  but  by  employment  under  some  one  who  was,  himself, 
an  agent  or  servant  of  the  bank*    Although  the  book  belonged 
to  the  bank,  he  may  have  been  employed  as  a  clerk,  not  of  the 

bank,  but  of  some  individual  officer,  for  any  thing  that  is  aver^ 
62 
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red.  We  think,  therefore,  that  the  defendant  was  not  properly 
charged  under  the  statute,  and  that  the  judgment  must  be  ar- 
rested. 

2d.  But  a  graver  and  weightier  question  exists.  That 
question  is,  whether,  in  reference  to  our  bill  of  rights,  the  22d 
section  of  the  act  referred  to,  can  be  regarded  and  enforced  as 
the  "law  of  the  land."  And  it  may  be  remarked,  as  prelimi- 
nary to  this  investigation,  that  it  has  not  been  contended  here, 
on  the  part  of  the  State,  that  any  argument  in  favor  of  the  va- 
lidity of  the  section  in  question  can  be  founded  upon  the  con- 
nection in  which  it  exists,  as  part  of  a  law  granting  a  charter  to 
the  Union  Bank;  in  other  words,  that  it  is  not  to  be  regarded  as 
part  of  the  contract  between  the  State  and  that  corporation; 
and,  even,  if  so  regarded,  that  it  would  derive  no  additional 
validity  from  that  circiHiastance.  This  has  been  properly  con- 
ceded; for  surely  the  State,  as  a  contracting  party,  would 
have  no  greater  right  to  create  the  felony  in  question,  in  refer- 
ence to  the  officers  of  the  Union  Bank,  than  it  would  possess 
independently  of  such  attitude.  The  section  twenty-two,  then, 
is  to  be  regarded  as  if  it  stood  alone;  and  as  if,  aloof  from  all 
connection  with  the  charter  of  the  Union  Bank,  it  had  been  a 
statute  of  one  section,  enacted,  after  that  institution  had  full 
corporate  existence,  with  a  view  to  make  the  felony  in  question, 
affecting  the  officers,  agents  and  servants  of  that  institution.  It 
is  an  act,  then,  creating  a  new  felony  in  relation  to  the  officers, 
servants  and  agents  of  the  Union  Bank,  and  to  them  only.  Is 
this  a  "law  of  the  land"  in  the  sense  of  our  bill  of  rights?  Law, 
to  use  the  definition  of  Mr.  Justice  Blackstone  a  little  modified, 
to  suit  the  genius  of  our  institutions,  "is  a  rule  of  civil  conduct 
prescribed  by  the  law  making  power  of  the  State,  commanding 
what  is  right  or  prohibiting  what  is  wrong."  This,  then,  is  a 
rule  of  conduct  prescribed  by  the  legislature,  and  directed  to 
the  officers,  agents  and  servants  of  the  Union  Bank,  prohibiting 
them  from  doing  what  is  wrong.  What  is  the  Union  Bank.*^  It 
is  a  legal  person,  having  capacity  to  sue  and  be  sued;  to  own 
property,  and  to  employ  agents  and  servants.  This,  then,  is  a 
rule  mandatory  to  the  servants  and  agents  of  this  legal  person. 
It  expends  all  its  force  upon  them.    This  statement  of  the  ques- 
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lion,  merely,  goes  far,  it  seems  to  us,  to  supersede  the  necessity 
of  elaborate  reasoning  on  the  subject.  Not,  indeed,  upon  the 
ground  that  the  officers,  servants  and  agents  of  this  legal  per- 
son, the  bank,  are  more  or  less  numerous,  but  because  the  offi- 
cers, agents  and  servants  of  this  person  only,  and  not  of  any 
other  persons,  are  comprehended  or  affected.  If  the  felony 
were  enacted  with  regard  to  the  clerks,  servants  and  agents  of 
a  merchant,  to  deter  them  from  embezzlement  and  false  entries, 
would  it  be  imagined,  for  a  moment,  that  it  would  be  regarded 
as  the  "law  of  the  land,"  and  consistent  with  the  bill  of  rights? 
If  the  felony  affected  only  all  the  clerks  of  all  the  merchants  of 
Nashville,  or  of  Davidson  county,  or  of  Middle  Tennessee; 
would  that,  in  either  case,  be  "the  taw  of  the  land"?  It  is  be- 
lieved, none  would  so  contend.  And,  why  not?  Simply  be- 
cause the  law  of  the  land  is  a  rule  alike  embracing,  and  equal- 
ly affecting  all  persons  in  general,  or  all  persons  who  exist,  or 
may  come,  into  the  like  state  and  circumstances.  A  partial 
law  on  the  contrary  embraces  only  a  portion  of  those  persons 
who  exist  in  the  same  state,  and  are  surrounded  by  like  circum- 
stances. If  pecuUar  felonies,  affecting  all  the  people,  or  certain 
of  the  public  officers,  of  East  Tennessee,  only,  were  held  to  be 
**the  law  of  the  land,"  it  would  be  difficult  to  say  for  what  ob- 
ject that  clause  was  inserted  in  the  bill  of  rights.  One  of  its 
objects  has  been  stated,  in  various  adjudications  in  our  State,  to 
have  been  to  protect  the  feeble  and  the  obnoxious  from  the  in- 
jury and  injustice  of  the  strong  and  the  powerful,  and,  in  gen- 
eral, to  protect  minorities  from  the  wrongful  action  of  majori- 
ties. This  being  its  scope  and  purpose,  would  it  not  interdict 
the  legislature  from  passing  such  an  act  as  is  last  above  referred 
to,  for  instance,  creating  certain  acts  of  non-feasance  or  maU 
feasance  of  the  Register  of  the  Western  District,  although 
a  public  officer,  a  felony,  leaving  the  Register  of  Middle  Ten- 
nessee, East  Tennessee,  &c.,  unaffected  by  it?  Certainly 
it  would.  And  why?  Because  the  law  would  not  treat,  sim- 
ilarly, all  who  were  in  like  circumstances;  it  would  therefore 
be  partial,  and  of  course  not  the  law  pf  the  land.  At  the 
time  of  the  enactment  of  this  statute,  there  were  other  banks 
having  actual  corporate  existence,  as  we  can  see  from  our  sla- 
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tute  book,  with  like  faculties  and  functions.  They  were  not 
embraced;  other  banks  had  a  potential  existence^  that  is,  the 
legislature  had  power  to  make  others.  The  act^  howeyer,  em^ 
braces  the  Union  Bank  alone  and  its  servants,  &c.,  and  not  alt 
who  are,  or  may  be  in  the  like  state  and  circumstances.  If,  as 
in  Alabama  and  Arkansas,  the  legislative  power  being  consti- 
tutionally expended  by  the  creation  of  one  bank,  a  felony  had 
been  created,  limiting  itself  in  its  terms  to  the  bank  establish- 
ed, we  do  not  doubt,  that  under  such  a  bill  of  rights  as  ours, 
such  law  would  be  constitutional.  We  do  not  think  the  law  in 
question  partial,  because  merchants'  clerks,  or  the  public  ofiSr 
cars,  called  clerks,  were  not  embraced;  but  because,  the  offir 
cers,  agents  and  servants  of  banks  in  general,  persons  in  like 
situation  and  circumstances,  were  not  embraced.  It  matters 
not  how  few  the  persons  are,  if  all,  who  are,  or  may  come  into 
the  like  circumstances  and  situations,  be  embraced,  the  law  is 
general,  and  not  a  partial  law.  The  principles  here  set  forth 
are  not  new  in  this  State;  they  are  little  more  than  the  re-an- 
nouncement of  what  is  said  in  2  Yerg.  260,  554, 659,  4  Yerg. 
202,  5  Yerg.  320,  10  Yerg.  Janes  vff.  Perry.  Thpse  cases, 
indeed,  refer  themselves  to  the  operation  of  partied  laws  upon 
civil  rights  and  remedies,  while  this  case  happens  to  be  the  ap- 
plication of  our  bill  of  rights  to  a  partial  law  creating  a  felony. 
But  the  principles  are  identical,  and  there  is  certainly  no  rea- 
son why  the  protection  intended  to  be  extended  to  individuals 
by  thebiU  of  rights,  should  not  be  as  efl^tive,  where  their  hb- 
erty ,  as  well  as  their  property,  may  be  exposed  to  the  operation 
of  a  partial  law. 

We  are  duly  sensible  of  the  importance  of  the  case  before 
us,  and  of  the  magnitude  and  value  of  the  interests  involved. 
Although  the  bank,  no  doubt,  mainly  relies,  for  its  safety,  upon 
the  probity  of  its  officers,  and  the  amount  of  their  bonds,  and 
the  solvency  of  their  sureties,  still  the  facts  upon  this  record 
estabUsh,  that  they  need,  also,  the  safe-guards  intended  ta  have 
been  thrown  around  them  by  the  penalties  created  in  the  22d 
section  of  their  charter;  and  we  have  the  satisfaction  to  believe, 
that  the  interval  is  a  brief  one,  which  shall  elapse,  before  those 
safe-guards  shall  be  restored,  and  made  efiective  in  a  manner 
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consistent  with  the  public  liberty.  As  to  the  co-ordinate  depart- 
ment, to  whose  enactment  we  feel  unable  to  give  effect,  we 
cheerfully  acknowledge,  that  their  intelligence,  and  numbers, 
the  high  motives  and  sanctions  under  which  they,  too,  act,  im- 
pose upon  us  the  obligation,  when  comparing  the  result  of  any 
deliberation  of  theirs,  with  the  paramount  law,  which  governs 
us  all,  to  be  well  satisfied,  that  in  declaring  a  statute  invalid 
and  void,  we  but  obey  the  mandate  of  the  constitution.  But 
when  so  satisfied,  it  requires  but  ordinary  virtue  and  fiormness 
in  this  court,  so  to  pronounce.  In  this  case,  we  are  thus  satis- 
fied, and  must  thus  pronounce. 


Jacob  vs.  The  State. 

1.  An  AMaalt  is,  iu  geaeral,  such  provocatiou,  as  if  the  party  striking-  isstrack  again  and 
death  ansae,  it  is  only  manslaaghler.  In  determining,  however,  whether  the  killing 
upon  provocation  amounts  to  murder  or  maoslaughter,  the  instrument  with  which  the 
homicide  was  effected  must  be  taken  into  consideration.  If  it  were  effected  with-  a 
deadly  weapoo«  the  provocation  most  be  great  indeed  to  extenuate  the  offence  to 
manslaughter;  if  with  a  weapon  or  other  means  not  likely  or  intended  to  produce 
death,  a  less  degree  of  provocation  will  be  sufficient.  The  mode  of  resentment  must 
bear  a  reasonable  proportion  to  the  provocation. 

2.  The  law  presumes  malice  in  all  cases  of  homicide,  and  as  provocation  is  only  an  an- 
swer to  the  presumption  of  malice,  if  it  existed,  no  intervening  provocation,  not  even 
previous  blows  and  struggling  will  reduce  the  offence  to  manslaughter. 

3.  A  master  may  correct,  in  moderation,  his  apprentice,  a  school-master  his  scholar,  a 
guardian  his  ward,  a  parent  his  child,  an  officer  may  arrest  and  imprison  offenders. 
Ill  all  these  cases  the  personal  injury  inflicted,  if  it  exceed  not  the  bounds  of  mode- 
ration, is  a  lawful  correction;  and  if  the  person  on  whom  it  is  inflicted  resist  and 
slay,  he  is  guilty  of  murder,  for  the  law  cannot  admit  of  the  provocation. 

4.  The  master  has  not  the  right  to  slay  his  slave;  or  to  inflict  what  the  law  calls  great 
bodily  harm,  to  wit,  maiming  or  dismembering  him;  and  the  slave  has  the  right  to 
defend  himself  against  such  unlawful  attempts. 

5.  The  right  of  the  master  to  the  obedience  and  submission  of  his  slave  in  all  lawful 
things,  is  perfect,  aad  the  power  belong^  to  the  master,  to  inflict  any  punishment  on 
hb  slave,  not  affecting  life  or  limb,  which  he  may  consider  necessary  for  the  purpose 
of  keeping  him  in  such  submission,  and  enforcing  such  obedience  to  his  commands; 
and  if  in  the  exercise  of  it,  loUk  or  without  eouoe,  the  slave  resist  and  slay  his  master, 
it  is  murder  and  not  manslaughter,  because  the  law  cannot  recognize  a  violence  of 
the  master  as  a  legitimate  cause  of  provocation. 

Jacob,  a  slave,  was  indicted  in  the  circuit  court  of  Davidson 
county,  for  the  murder  of  his  master,  R.  Bradford.    After  the 
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organisation  of  the  criminal  court  the  cause  was  transferred  to 
that  court  for  trial.  It  was  submitted  to  a  jury  on  the  plea  of 
not  guilty  at  the  June  term,  1842,  Maney,  judge,  presiding. 

It  appeared  that  on  Tuesday,  the  11th  day  of  August,  1840, 
the  slaves  of  Bradford,  deceased,  with  the  defendant  Jacob, 
were  engaged  in  pulling  fodder,  and  that  Bradford  went  into 
the  field  and  found  that  Jacob  with  another  boy  had  been  at  play 
and  had  fallen  behind  in  his  work.  That  Bradford  had  there- 
upon reproached  Jacob  for  his  idleness,  and  threatened  to  whip 
and  sell  him.  Jacob  then  told  his  master  that  he  was  as  tired 
of  him  (Bradford)  as  he  (Bradford)  was  of  him.  Bradford 
then  got  a  switch  and  attempted  to  whip  Jacob.  Jacob  snatch- 
ed the  switch  out  of  his  hands,  broke  it  up  and  ran  off.  In  a 
day  or  so  Jacob  came  home.  Bradford  ordered  Jacob  to  get  a 
rope,  informing  him  that  he  must  be  tied  and  whipt.  This 
Jacob  refused  to  do,  and  Bradford  then  ordered  him  to  go  off 
until  he  was  willing  to  be  tied  and  whipped.  On  Sunday  16th, 
in  the  morning,  Jacob  came  home.  Bradford  asked  him  if  he 
was  willing  to  be  tied  and  whipt.  He  replied  that  he  was  not. 
He  (Bradford)  then  told  him  to  go  to  the  smoke-house  and  take 
out  as  much  provision  as  would  do  him  until  he  was  willing  to 
be  tied  and  whipped,  and  clear  out,  he  did  not  wish  him  to  be 
pillaging  his  neighbors.  Jacob  then  left  the  plantation  of  his 
master.  On  the  same  evening  Bradford  went  to  the  house 
of  his  brother  Frederick  Bradford,  and  requested  him  to  come 
over  in  the  morning  and  help  him  to  tie  and  whip  Jacob.  Ja- 
cob was  not  in  the  habit  of  carrying  deadly  weapons  of  any 
description,  but  had  prepared  a  large  butcher-knife,  and  ground 
it  and  concealed  it  under  his  clothes.  On  Monday  morning 
Jacob  passed  by  Frederick  Bradford's  on  his  way  home.  F. 
Bradford  started  on  after  him  in  a  short  time.  On  his  way  he 
borrowed  a  stick  of  one  of  his  negroes  about  the  size  of  a  com- 
mon walking  stick.  On  his  arrival  at  the  house  of  his  brother 
he  asked  him  where  Jacob  was.  His  brother  told  him  he  was 
down  at  the  barn  where  the  negroes  were  working,  loading  a 
wagon.  Frederick  Bradford  then  told  Robert  Bradford  to  get 
his  gun  to  prevent  Jacob  from  running.  Robert  replied,  that 
his  gun  was  not  loaded.     Frederick  insisted  that  he  should  get 
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it,  sayingf  that  Jacob*  would  think  it  was  loaded,  which  would 
answer  as  good  a  purpose  as  if  it  were  loaded.  Robert  con- 
cluded, however,  not  to  get  it,  and  did  not  get  it-  Frederick 
Bradford  Was  sitting  on  his  horse,  with  both  legs  on  one  side, 
about  one  hundred  and  fifty  yards  from  the  barn.  He  called 
Jacob,  telling  him  to  come  to  him.  Jacob  came  up,  but  halted 
when  he  got  within  about  16  paces  of  him.  He  then  told  him 
to  come  up  closer,  pointing  to  a  place  with  the  stick  which  he 
held  in  his  hand.  Jacob  came  up  closer.  Frederick  Bradford 
asked  Robert  what  he  was  going  to  do.  Robert  said  "I  am  going 
to  whip  him,"  and  at  the  same  moment  of  time  seized  him. 
Jacob  attempted  to  make  his  escape.  Frederick  Bradford 
came  to  the  assistance  of  Robert,  and  seized  Jacob  by  the  col- 
lar of  his  coat;  Jacob  with  both  his  hands  endeavored  to  disen- 
gage himself.  Frederick  then  said,  '^you  must  not  fool  with 
me  or  I'll  strike  you."  Jacob  then  replied,  "beat  me  then,  and 
kiU  me  if  you  please."  Frederick  thereupon  struck  him  two 
blows  on  the  head  with  the  stick  which  he  had.  He  did  not 
knock  him  down  or  draw  blood.  The  two  Bradford's  threw 
Jacob,  and  Jacob  turning  his  face  down  rose  with  them  on  his 
back.  Jacob  was  thrown  again  on  his  back.  He  had,  how- 
ever, succeeded  in  getting  possession  of  F.  Bradford's  stick. 
They  threw  Jacob  again  on  his  face,  and  Jacob  got  up  with 
them  the  second  time,  and  F.  Bradford  had  succeeded  in  taking 
the  stick  away  from  him.  Jacob  thereupon  drew  the  knife 
from  his  bosom,  the  lower  part  of  the  hand  being  next  to  the 
blade,  and  raising  it  up  at  arm's  length,  struck  Robert  Bradford 
on  the  left  side,  exclaiming,  "damn  it,  clear  the  way." 

Robert  Bradford  fell  and  died  in  about  five  minutes.  Jacob 
made  his  escape  and  was  arrested  in  an  adjoining  State  some 
months  afterwards. 

The  character  of  the  deceased,  as  proved  by  his  neighbors 
and  by  his  slaves,  was  that  of  aa  indulgent  and  kind  master. 

The  judge  charged  the  jury  as  follows: 

"Murder  at  common  law,  as  described  by  Lord  Coke,  is 
where  a  person  of  sound  memory  and  discretion,  unlawfully 
killeth  any  reasonable  creature  in  being,  and  under  the  peace 
of  the  State  fc  with  malice  aforethought,  either  express  or  impli- 
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ed.  There  must  be  a  killing;  the  killing  must  be  unlawfal 
that  is,  without  warrant  or  excuse,  and  with  malice  afore- 
thought, either  express  or  implied.  Malice  is  not  so  properly 
spite  or  malevolence  to  the  deceased  in  particular,  as  an  evil 
design  in  general,  the  dictate  of  wicked,  depraved  and  malig- 
nant heart.  Express  malice  is,  where  one  with  a  sedate  de- 
liberate mind  and  formed  design,  kills  another;  which  formed 
design  is  evidenced  by  external  circumstances,  such  as  discover 
that  inward  intention,  as  by  lying  in  wait,  antecedent  menaces, 
former  grudges,  or  concerted  schemes  to  do  bodily  harm.  Also, 
if  upon  a  sudden  provocation,  one  beats  another,  in  a  cruel  and 
unusual  manner,  so  that  he  dies,  though  he  did  not  intend  his 
death.  Implied  malice  is  found  in  a  variety  of  cases,  as  when 
one  suddenly  kills  another  without  any,  or  without  a  considera- 
ble provocation.  So  if  one  intends  to  do  another  felony,  and 
undesignedly  kills  a  man.  So  the  killing  an  officer  of  justice, 
in  the  discharge  of  his  public  duty.  And  it  is  a  general  rule, 
that  all  homicide  is  malicious,  and  amounts  to  murder,  unless 
when  justified  by  the  command  or  permission  of  law,  excused 
on  account  of  accident  or  self-preservation  or  alleviated  into 
manslaughter,  by  being  either  the  involuntary  consequence  of 
some  act  not  strictly  lawful,  or  if  voluntary,  occasioned  by 
some  sudden  and  sufficiently  violent  provocation.  And  these 
circumstances  of  justification,  excuse,  and  alleviation,  it  is  in- 
cumbent upon  the  prisoner  to  make  out.  Now  it  is  a  general 
rule,  that  an  act  of  violence  offered  by  the  deceased  to  the 
prisoner,  immediately  before  the  mortal  blow,  will  at  least 
alleviate  the  homicide  to  manslaughter,  and  it  is  insisted  in  this 
case,  on  the  part  of  the  prisoner,  that  such  violence  was  offer- 
ed to  him  by  the  deceased,  as  to  bring  his  case  within  that  rule 
of  the  common  law,  and  that  he  is  of  course  entitled  to  its  ben- 
efits; audit  is  not  denied  on  the  part  of  the  State,  that  said  vio- 
lence was  used,  as  would  in  ordinary  cases  reduce  homicide  to 
manslaughter.  But  the  Attorney  General  insists  that  this  is 
not  one  of  the  ordinary  cases;  that  the  prisoner  stood  in  the  re- 
lation of  slave  to  the  deceased,  and  that  ihe  rule  does  not  apply 
but  is  taken  away  by  our  law  from  prisoners  standing  in  that 
relation.     This  is  denied  on  the  part  of  the  prisoner,  and  it  of 
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course  brings  us  directly  to  the  decision  of  a  question,  which 
must  be  of  great  importance  in  the  cause.  In  the  first  place, 
you  will  enquire  whether  in  point  of  fact,  the  relationship  of 
master  and  slave  or  other  equivalent  relationship  did  exist  be- 
tween the  deceased  and  the  prisoner.  This  of  course  is  to 
be  decided  by  the  evidence  in  the  cause,  and  only  by  the 
evidence. 

"If  you  should  be  fully  satisfied  from  the  evidence,  that  the 
prisoner  was  at  the  time  of  the  homicide,  and  before,  the  slave  of 
the  deceased,  then  the  question  would  present  itself,  whether 
the  relation  of  master  and  slave  be  such,  as  to  deprive  the  latter 
of  the  benefit  of  this  rule  of  the  common  law,  of  which  we  have 
been  speaJsing,  that  personal  violence  by  the  deceased  will 
generally  reduce  homicide  to  at  least  the  degree  of  manslaugh- 
ter. That  slavery  exists  in  Tennessee,  needs  no  proof.  •  It  is 
a  matter  of  every  day  observation.  The  constitution  of  the  State 
clearly  recognises  it,  and  expressly  provides  that  the  General 
Assembly  shall  have  no  power  to  pass  laws  for  the  emancipa- 
tion of  slaves  without  the  consent  of  their  owners.  It  is  recog- 
nized in  various  ways  by  different  statutes,  passed  at  different 
times  through  a  long  series  of  years,  Srom  the  early  legislation 
of  Carolina  down  to  the  last  session  of  our  own  legislature. 
But  what  is  slavery  in  Tennessee.^  Is  it  absolute  dominion 
over  the  life  and  limb  of  the  slave?  I  think  not;  the  killing  of 
a  slave  with  malice  is  murder  by  statute,  and  would  be  so  at 
common  law.  But  the  legal  right  of  the  master  in  Tennessee 
cannot  be  less  than  a  legal  right  to  the  services  of  the  slave, 
and  his  authority  over  the  person  of  the  slave  cannot  be  less 
than  that  which  is  necessary  to  compel  the  slave  to  perform 
those  services;  a  ready  obedience  to  the  lawful  commands  of  the 
master  is  the  duty  of  the  slave;  a  failure  in  it  justifies  the  mas- 
ter in  the  infliction  of  such  reasonable  chastisement  as  may  pre- 
vent a  repetition  of  the  offence. 

**Slavery  is  unknown  to  the  common  law;  the  rule  of  which 
we  have  been  speaking  is  inconsistent,  as  I  think,  with  the  rela- 
tion of  master  and  slave.  But  the  statutes  of  Tennessee  have 
legalized  slavery  within  her  territory;  therefore  I  conclude,  that 

Tennessee  has  by  her  constitution  and  various  statutes  repeal- 
68 
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ed  the  ccxninonlaw,  so  far  £ls  it  is  inconsistent  with  slavery,  soch 
as  exists  in  Tennessee.  If  one  citizen  receive  a  violent  blow 
from  another  citizen,  and  the  former  immediately  kill  his  assail- 
ant, the  law  in  its  tenderness  to  the  frailty  of  human  naturci 
will  not  punish  the  offence  as  murder,  although  it  may  seem  that 
it  was  not  necessary  to  the  preservation  of  the  slayer's  life  that 
he  should  kill  the  assail^t,  but  ii  would  be  manslaughter.  So 
if  one  citizen  should  lay  hold  on  another,  and  attempt  to  tie 
him,  with  the  intention  of  inflicting  ignominious  punishment, 
and  the  other  should  kill  him  in  that  attempt,  the  homicide  could 
not  exceed  manslaughter.  But  if  the  violent  blow  in  the  one  case, 
or  the  attempt  to  tie  with  intent  to  inflict  corporal  punishment, 
should  be  made  by  a  master  upon  his  slave  for  a  failure  in  his 
duty  of  service  or  obedience,  and  it  should  not  appear  that  the 
master  intended  to  transcend  the  bounds  of  reasonable  chas- 
tisement, the  duty  of  the  slave  woifld  be  submission.  He 
would  have  no  right  to  the  rule  of  the  common  law  as  to  the 
first  assault;  and  if  he  turned  upon  his  master  and  slew  him, 
he  would  be  guilty  of  murder.  So  far  I  am  obliged  to  go  by 
the  recognition  of  slavery  in  Tennessee.  But  I  will  go  no  fur- 
ther. The  master,  I  insist,  has  no  power  over  the  life  of  the 
slave,  nor  the  power  to  maim  him,  and  the  slave  may  rightfully 
resist  to  the  last  extremity  an  attempt  at  either.  Slavery,  as  it 
exists  in  Tennessee,  does  not  confer  upon  the  master  the  arbi- 
trary power  over  the  life  or  Umb  of  his  slave,  so  as  to  author- 
ize him  at  pleasure  to  deprive  him  of  either. 

*^J{  in  this  case  you  believe  the  deceased  was  in  an  attempt 
on  either,  you  will  acquit  the  defendant.  But  if  on  the  con- 
trary, you  should  believe  the  case  to  be  one  of  an  attempt  of 
the  master  to  inflict  chastisement  upon  his  slave  for  a  failure  in 
his  duty  of  service  or  obedience,  and  it  should  not  appear  that 
the  master  intended  to  transcend  the  bounds  of  reasonable  chas- 
tisement, then  it  was  the  duty  of  the  slave  to  submit,  and  if  he 
resisted  and  slew  his  master  it  would  be  murder.  Manslaught- 
er is  the  unlawful  killing  of  another  without  malice,  either  ex- 
press or  implied.  It  is  divided  into  voluntary  and  involunta- 
ry. The  first,  is  homicide  upon  sudden  heat  and  upon  suf- 
ficient provocation.      The  second  or  involuntary,  is  when  the 
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killing  happens  in  doing  some  unlawful  act;  and  it  is  a  general 
rule  that  when  the  unlawful  act  intended  amounts  to  a  felony, 
then  the  killing  done  in  its  prosecution  is  murder,  but  where 
the  unlawful  act  would  only  be  a  civil  trespass,  as  for  instance, 
the  throwing  down  a  fence,  then  the  unintentional  killing  would 
be  manslaughter  only.  The  inference  I  draw  from  this  rule  is, 
that  if  you  should  believe  in  this  case,  that  the  prisoner  intend- 
ed to  kill  or  wound  any  of  the  persons  assisting  his  master,  and 
in  the  prosecution  of  that  intent  killed  his  master,  though  unin- 
tentionally, it  is  murder.  But  if  on  the  contrary,  he  only  in- 
tended to  cut  the  rope  spoken  of  by  the  witnesses,  then  it  would 
be  manslaughter." 

The  jury  returned  a  verdict  of  guilty.  A  motion  was  made 
for  a  new  trial.  This  motion  was  overruled,  and  the  defendant 
sentenced  to  be  hanged.     He  appealed  in  error. 

Washington^  for  the  plaintiff  in  error. 

The  charge  of  the  court,  in  relation  to  the  defence  set  up  by 
the  prisoner,  as  affected  by  his  being  the  slave  of  the  deceas- 
ed, (if  that  should  be  found  to  be  the  fact)  was  not  founded  in 
law. 

The  charge  was,  substantially,  that  the  master  of  a  slave  has 
no  right,  for  whatever  misconduct  of  the  slave,  to  deprive  him 
of  life  or  limb. 

That  it  is  the  duty  of  a  slave  to  obey  his  master,  and  to  sub- 
mit to  whatever  punishment  his  master  chooses  to  inflict  upon 
him,  short  of  the  deprivation  of  life  or  limb. 

That,  by  reason  of  this  right  of  the  master,  and  this  duty  of 
the  slave,  the  latter,  if  he  killed  his  master  in  the  attempt  to  in- 
flict chastisement  upon  him,  would  be  guilty  of  murder;  pro- 
vided the  jury  should  believe  from  the  evidence,  (not  provided 
the  defendant  himself  believed  at  the  time,)  that  the  master  in- 
tended to  stop  short  of  the  deprivation  of  life  or  limb. 

That  if  the  jury  should  believe  from  the  evidence,  that  the 
deceased  in  attempting  to  inflict  the  chastisement  which  led  to 
his  death,  did  not  intend  to  kill  or  maim  the  prisoner,  then,  the 
circumstances  which,  had  the  prisoner  been  a  white  man,  would 
have  reduced  the  act  committed  by  him,  to  manslaughter,  or 
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homicide  in  self-defencey  would  have  no  such  operation  in  this 
case,  on  account  of  the  existence  of  the  relation  of  master  and 
slavey  but  it  would  still  be  a  ca3e  of  murder. 

It  is  true,  that  such  expressions  as,  "unreasonable  chastise- 
ment," and  ''transcending  the  bounds  of  reasonable  chastise- 
ment/' are  used  once  or  twice  in  the  opinion  of  the  court,  but 
the  context  in  which  they  occur,  always  contracts  their  mean- 
ing, and  makes  it  evident  that  the  sense  in  which  the  judge  in- 
tended they  should  be  understood  by  the  jury,  was,  that  all 
chastisement,  which  did  not  aim  at  the  destruction  of  Ufe  or 
limb,  was  to-be  considered  reasonable,  and  must  be  left  to  the 
discretion  of  the  master. 

Now  the  first  position  which  I  assume  is,  that  no  human  be- 
ing, not  even  a  slave,  degraded  as  he  is,  can  be  convicted  of 
any  crime,  but  according  to  law.  That  is,  the  crime  itself  must 
be  made  such,  by  the  law,  and  the  mode  of  trial,  must  be  that 
which  the  law  prescribes.  As  a  general  proposition,  this  is 
one,  which  but  few  would  be  disposed  to  controvert. 

In  the  next  place,  it  is  the  crime  of  murder,  for  which  this  de- 
fendant stands  indicted.  That  appears  by  the  indictment  itself, 
containing  all  the  averments  necessary  to  constitute  the  crime 
of  murder  as  at  common  law,  and  it  also  appears  by  the  act  of 
assembly,  (1819,  ch.  35,  sec.  1.) 

When  the  act  of  assembly  just  referred  to,  subjected  a  slave 
to  capital  punishment  for  the  crime  of  murder,  what  are  we  to 
understand,  as  to  the  nature  of  the  crime,  for  which  a  slave  is 
thus  made  responsible?  Are  we  to  understand  it,  as  defined  by 
the  system  of  laws  which  has  always  prevailed  in  this  country, 
and  in  the  country  of  our  ancestors,  from  which  we  derived  the 
whole  of  our  jurisprudence,  or  are  we  to  understand  it,  accord- 
ing to  any  foreign  system  of  laws?  Undoubtedly,  it  must  be 
received  in  that  sense,  in  which  it  has  been  expounded  by  our 
own  law.  Has  it  ever  been  considered  by  our  law,  that  simple 
homicide  was  murder?  It  cannot  be  pretended,  that  it  ever 
has  been  so  considered.  Murder  is  homicide,  committed  with 
malice  aforethought,  either  express  or  implied.  Could  an  indict- 
ment for  a  simple  homicide,  without  any  averment  as  to  malice, 
be  sustained  as  an  indictment  for  murder,  or  would  such  an  in- 
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dictment  be  good  for  any  purpose?  Would  it  not  be  quashed,  as 
setting  forth  no  crime?  Would  not  a  general  demurrer  lie  to  it? 
If  such  an  indictment  should  be  pleaded  to,  and  there  should 
be  a  verdict  of  guilty,  would  not  judgment  be  arrested?  May 
not  a  man  be  guilty  of  simple  homicide,  consistently  with  his 
perfect  innocence  of  any  crime  whatever?  If  upon  such  an  in- 
dictment, judgment  should  be  entered  up,  it  would  be  in  con- 
formity to  the  indictment,  and  therefore,  would  be  for  simple 
homicide,  and  not  for  murden  And  could  a  man,  against  whom 
there  was  a  judgment  only  for  simple  homicide,  be  punished 
for  murder?  I  take  it  therefore,  to  be  perfectly  clear,  that  when 
the  statute  of  1819,  ch.  35,  already  adverted  to,  says:  ''murder, 
arson,  burglary,  rape,  and  robbery  shall,  when  committed  by  a 
slave  or  slaves,  be  deemed  capital  oflfences,  and  be  punished 
with  death,  and  all  other  offences  shall  be  punished  as  hereto- 
fore;" it  means,  that  each  of  these  offences  is  to  be  understood 
in  the  peculiar  sense  which  it  bears  at  common  law,  and  that 
each  one  must  have  every  constituent  required  by  the  common 
law.  The  statute  does  not  profess  to  create  a  new  ofience;  it 
merely  undertakes  to  make  slaves  liable  for  an  old  offence,  and 
to  prescribe  the  penalty  to  which  they  shall  be  subject  for  the 
commission  of  it  Now,  as  regards  either  of  the  other  o£fences 
specified  in  said  statute,  to  wit,  arson,  burglary,  rape  and  rob- 
bery, it  would  not  even  be  debateable,  as  to  whether  they  were 
not  to  be  understood  in  the  same  sense,  under  the  statute,  and 
as  applied  to  a  slave,  in  which  they  have  been  universally  re- 
ceived, before  the  statute,  and  as  applied  to  a  white  man.  And 
it  will  be  shown  in  the  sequel,  that  there  is  just  as  little  authori- 
ty for  changing  the  constitution  of  the  crime  of  murder,  when 
a  slave  happens  to  be  prosecuted  for  it,  as  there  would  be  for 
changing  that  of  any  of  the  other  crimes  enumerated  in  the 
statute,  whether  in  reference  to  the  trial  of  a  slave,  or  of  a 
white  man. 

The  statute  does  not  say,  that  when  a  slave  shall  kill  his  mas- 
ter, or  kill  a  white  man,  or  kill  any  body  else,  that  he  shall  be 
guilty  of  murder;  but,  it  says,  "that  murder,  arson,  burglary, 
rape  and  robbery,  when  committed  by  a  slave  or  slaves,  shall 
be  deemed  capital   offences,  and    shall   be   punished   with 
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jleath."  It  is,  therefore,  the  crime  of  murder,  in  its  legal  ancj 
technical  sense,  which  is  here  made  punishable,  and  not  any 
particular  act  or  acts  of  a  slave,  as  amounting  to  murder,  in  a 
different  sense  from  that  in  which  the  crime  of  murder  had  been 
previously  understood.  Suppose  that  a  slave  should  be  indict- 
ed under  this  statute,  for  the  murder  of  another  slave,  or  for  the 
murder  of  a  free  negro,  or  for  the  murder  of  a  white  person 
having  no  authority  over  him;  must  not,  in  either  of  those  cases, 
the  full  crime  of  murder,  in  the  common  law  sense,  be  made 
out  against  the  defendant  before  he  could  be  convicted?  And 
would  he  not  be  entitled  to  the  full  benefit  of  all  those  principles 
of  law,  which  mitigate,  excuse,  or  justify  the  crime  with  which 
he  was  charged,  and  which,  in  fact,  so  enter  into,  and  govern 
the  crime,  as  to  determine  its  character  altogether?  Such 
would  undoubtedly  be  the  situation  of  the  prisoner,  in  the  cases 
last  supposed.  Then,  if  indicted  under  the  same  statute,  for 
the  murder  of  his  master,  and  if,  when  so  indicted,  the  circum- 
stances of  mitigation,  excuse  or  justification,  which  might  exist 
in  the  case,  could  not  avail  him;  it  would  follow,  that  although 
charged  with  murder,  and  guilty  of  a  mere  homicide,  he  could 
be  convicted  of  murder.  It  would  also  follow,  firom  the  same 
premises,  that  when  the  statute  speaks  only  of  murder,  without 
any  qualification,  or  exception,  as  to  the  natui^  of  that  crime 
when  one  man  or  another  might  happen  to  be  slain,  it  would, 
nevertheless,  contemplate  two  kinds  of  murder,  one  to  be  view- 
ed more  favorably,  and  to  be  treated  with  more  leniency,  when 
a  slave  had  killed  another  slave,  or  had  killed  a  free  negro,  or 
had  killed  a  white  man  having  no  authority  over  him;  but  the 
other,  amounting  in  fact  to  nothing  but  a  simple  homicide,  to  be 
considered  as  murder  in  the  highest  degree,  so  atrocious  and 
damning,  that  nothing  is  to  be  heard  in  vindication  of  the  accus- 
ed, except  the  intention  of  the  deceased,  (a  secret  act  of  his 
mind)  to  deprive  him  of  life  or  limb.  Now,  does  the  statute 
make  any  such  distinction  as  this?  Unquestionable  it  does  not; 
and  for  the  court  to  originate  such  a  distinction,  and  attempt  to 
enforce  it,  is  judicial  legislation  of  the  very  worst  kind,  because, 
it  involves  human  life. 

As  a  ground  for  the  enforcement  of  this  distinction,  the  jury 
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were  instructed,  that  the  laws  of  Tennessee,  by  which  slavery 
is  recognized,  have  repealed  the  common  law.     But  to  what 
extent  have  they  repealed  the  common  law?    Have  they  re- 
pealed the  common  law  as  to  what  constitutes  the  crime  of 
murder?    If  they  have,  how  comes  it,  that  murder,  in  the  com- 
mon law  sense,  is  still  punishable  under  this  very  statute,  where 
a  slave  has  murdered  another  slave,  or  a  free  negro,  or  a  white 
man  having  no  authority  over  him?    How  comes  it,  that  a  slave 
can  be  guilty  of  manslaughter,  in  any  case,  when  indicted  for 
murder?   Or,  when  indicted  for  manslaughter  itself?    We  have 
no  statute  prescribing  any  punishment,  or  liability,  for  the  of- 
fence of  manslaughter,  when  committed  by  a  slave;  and  yet, 
as  that  offence  is  included  in  the  charge  of  murder,  where  there 
has  been  a  homicide  by  a  slave,  not  amounting  to  murder,  and 
above  the  grade  of  excusable  homicide,  the  slave  could,  without 
doubt,  by  virtue  of  the  provisions  of  this  statute,  subjecting  him  to 
the  punishment  of  death  for  the  crime  of  murder,  be  convicted  of 
manslaughter,  and  punished  accordingly.  And  here  we  have  ano- 
ther distinction,  most  fatal  to  the  lives  of  slaves,  not  contained 
in  this  statute,  but  necessarily  resulting  from  the  charge  of  the 
court  in  this  case;  which  distinction  is,  that  in  no  case,  could  a 
slave  be  guilty  of  manslaughter,  for  the  felonious  slaying  of  his 
master,  but  that,  in  all  cases  where  he  killed  his  master,  he 
would  either  be  guilty  of  murder,  or  excused  for  acting  in  the 
preservation  of  his  life,  or  some  of  his  limbs.    I  need  hardly 
remark,  that  this  distinction,  if  adopted,  will  bear  with  great 
severity  upon  slaves,  and  operate  as  a  very  serious  curtailment 
of  their  rights;  for  a  great  majority  of  the  cases  in  which  they 
are  likely  to  kill  their  masters,  are  cases  in  which  they  are  driv- 
en to  such  a  desperate  extremity,  when  suffering  under  brutal 
violence,  or  the  immediate  dread  of  it,  but  where,  at  the  same 
time,  nothing  is  farther  from  the  intention  of  the  master,  than 
to  maim  his  slave,  or  to  take  away  his  life.     The  reason  why 
mayhem  i^  considered  a  distinct  offence  from  a  mere  personal 
trespass,  is,  that  it  tends  to  deprive  the  party  maimed,  of  such 
of  his  members  as  would  be  useful  to  him  in  defending  himself 
against  aggression.     Now,  is  it  not  adding  mockery  to  injury, 
to  tell  a  slave,  that  he  may  resist  his  master  for  the  purpose  of 
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preserving  his  limbs,  but  that  he  must  make  no  use  of  them  af- 
terwards, at  the  peril  of  his  life? 

But  furthermore — ^as  to  the  position  assumed  in  the  cbarge, 
that  the  laws  of  Tennessee  recognizing  slavery,  have  repealed 
the  common  law,  so  far  as  the  rights  of  slaves  were  concerned. 
Slavery,  I  maintain,  wbjs  unknown  to  the  common  law;  and, 
therefore,  there  could  have  been  no  rule  of  thd  common  law 
affecting  the  rights  of  slaves,  one  way  or  the  othen  Villeinage, 
a  very  similar  relation  to  that  of  slavery,  was  known  to  the 
common  law;  and,  at  the  common  law,  a  villein,  if  indicted  for 
the  murder  of  his  lord,  would  be  entitled  to  all  the  protection 
given  to  other  defendants  placed  in  the  same  circumstances. 
Fields  vs.  The  State^  1  Yer.  156.  No  inference,  therefore, 
in  support  of  this  position,  can  be  drawn  from  the  common  law, 
or  from  the  efiect  which  the  passage  of  statutes  inconsistent 
with  the  common  law,  are  admitted  to  have  upon  the  princi- 
ples of  the  common  law,  relating  to  the  same  subject. 

But,  let  us  go  back  a  little  further,  in  order  to  arrive  at  some 
satisfactory  conclusion,  in  regard  to  this  dictum.  When  the 
first  importation  of  slaves  was  brought  into  the  colony  of  Vir- 
ginia, and  landed  at  Jamestown,  what  was  their  condition,  and 
what  laws  were  they  subject  to,  or  bound  by?  They  had  been 
captured  and  brought  there,  by  an  act  of  piracy;  not  by  virtue 
of  the  common  law,  or  any  of  the  municipal  laws  either  of 
England  or  Virginia.  There  were  no  municipal  laws  of  either 
country  in  existence  on  the  subject;  and,  if  there  had  been,  they 
could  have  had  no  extra-territorial  operation.  This  cargo  of 
slaves  were  brought  to  Jamestown  then,  by  force,  and  in  the 
perpetration  of  a  wrong;  the  colonists  wished  to  cultivate  the 
new  country,  in  which  they  had  established  themselves,  by 
means  of  their  labour,  and  the  mother  .country  connived  at  it, 
though  the  act  of  bringing  them  there,  and  holding  them  in  ser- 
vitude, was  not  only  without  the  sanction  of  law,  but  against 
all  law.  Now,  suppose  these  slaves  had  risen  upon  their  cap- 
tors, and  killed  them,  or  some  of  them;  would  they  have  been 
guilty  of  murder?  Unquestionably  not;  they  would  have  been 
completely  justified  by  the  principles  of  the  common  law.  Did 
they  owe  any  allegiance  to  that  country,  the  authorities  of 
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which  refused  to  extend  to  them  the  protection  of  its  laws? 
Were  they  bound  by  those  laws,  under  involuntary  subjection 
to  which  they  had  been  brought?  But  the  colonists  succeeded 
in  retaining  them  in  slavery;  and  they,  and  their  posterity,  have 
been  slaves  ever  since.  Now,  as  slaves,  what  kind  of  rights 
bad  they,  until  some  laws  were  enacted,  guaranteeing  some 
rights  to  them  as  persons?  None  at  all.  For  I  maintain,  that 
a  state  of  pure  slavery  is  inconsistent  with  the  possession  or 
enjoyment  of  any  personal  rights  whatever.  I  say,  that  it  is  a 
self-contradictory  proposition,  and  wholly  inconceivable  by  the 
human  mind  that,  that  which  is  property,  having  all  the  attri- 
butes of  property,  can  have  any  personal  rights,  any  more  than 
ahorse,  or  any  inanimate  thing.  But  if  the  colonies  in  the  pro- 
gress of  their  growth,  and  in  the  general  advance  of  civilization, 
thought  proper,  as  they  have  done,  on  account  of  the  peculiar 
nature  of  this  species  of  property,  to  pass  laws  from  time  to 
time,  ameliorating  the  condition  of  their  slaves,  recognizing 
them  as  beings  of  moral  sense,  capable  of  distinguishing  be- 
tween right  and  wrong,  rendering  them  responsible  for  their 
conduct  to  the  laws  of  the  land,  and  securing  to  them  the  ben- 
efit of  legal  trials,  such  laws  would  introduce  a  state  of  quali- 
fied slavery,  and  to  the  extent  of  the  operation  of  those  laws,  so 
far  from  being  a  repeal  of  the  common  law,  they  would  be  a 
restoration  of  it.  Then  the  question  recurs  again  as  to  the  mean- 
ing of  the  act  of  1819,  which  makes  murder,  when  committed 
by  a  slave,  punishable  with  death,  and  makes  no  discrimi- 
nation between  the  murder  of  his  master,  and  the  murder  of 
any  body  else. 

It  is  certainly  true,  that  many  of  the  disabilities  incident  to 
slavery  are  inconsistent  with  the  common  law.  That  is,  the 
common  law,  which  propagates  active  living  principles  is  one 
thing,  and  slavery,  pure  and  absolute,  which  is  an  extinction 
of  all  rights  and  principles,  is  a  very  different  thing.  But  that 
a  non-entity  can  repeal  an  entity,  is  to  me  an  incomprehensible 
idea.  In  a  state  of  qualified  slavery,  such  as  has  been  esta- 
bUshed  by  the  passage  of  our  various  laws  on  the  subject,  so 
far  as  those  laws  may   conflict  with  the  rights  of  property 

claimed  by  a  master  in  a  slave,  they  will  operate  as  a  diminu^ 
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tion  of  those  rights,  and  the  laws  will  prevail.  Those  rights 
are  claimedy  not  by  virtue  of  positive  laws,  emanating  from  the 
legislature,  but  they  originated  in  force  and  wrong,  and  have 
only  been  confirmed  by  the  acquiescence  of  society,  and  of  the 
weaker  and  oppressed  party*  But  when  the  legislature  has 
spoken  through  the  medium  of  its  statutes,  made  either  ex- 
pressly for  the  purpose  of  abridging  those  rights  claimed  or  ex- 
ercised by  the  master  sis  being  incident  to  slavery  in  general,  or 
by  fair  construction  conflicting  with  those  rights,  when  made 
for  the  relief  of  the  slave,  which  is  to  predominate,  the  rights 
claimed  by  the  master,  founded  originally  in  wrong,  and  only 
supported  by  tacit  usage,  involving  a  mere  matter  of  property, 
or  those  of  the  slave,  where  his  life  is  at  stakef  I  think  there 
could  be  no  hesitation  in  determining,  when  the  subject  is  thus 
presented,  that  the  court  below  was  in  manifest  error,  when  it 
instructed  the  jury,  that  the  laws  of  Tennessee  recognizing 
slavery,  had  repealed  the  common  law  as  to  slaves;  and,  that, 
if  in  this  case  the  relation  of  master  and  slave  existed  between 
the  deceased  and  the  prisoner,  the  latter  was  not  entitled  to 
those  defences  which,  in  the  absence  of  that  relation,  would  re- 
duce his  crime  from  murder  to  manslaughter. 

The  whole  argument  against  the  prisoner,  in  the  court  be- 
low, was  founded  upon  the  assumed  pre-eminence  of  the  rights 
of  the  master  to  inflict  chastisement  upon  his  slave  at  his  dis- 
cretion. To  this  discretion  it  was  contended,  that  there  could 
be  no  limit  without  utterly  destroying  the  relation  of  master  and 
slave;  and  that  any  right  to  resist  on  the  part  of  the  slave,  or 
any  restraint  imposed  upon  the  wLU  of  the  master  as  to  the  de- 
gree of  punishment  that  he  might  think  proper  to  inflict,  no 
matter  with  what  note  of  preparation  preceded,  or  under  what 
circumstances  of  terror  and  alarm,  calculated  to  appal  the  stout- 
est heart,  to  disconcert  the  strongest  understanding,  and  to 
arouse  the  instinctive  courage  of  despair,  would  be  incompati- 
ble with  the  master's  dominion  over  the  slave,  and,  therefore, 
would  form  no  mitigation  of  the  slave's  offence.  The  argu- 
ment to  be  sure  did  not  prevail  to  the  extent  to  which  it  was 
urged.  But  what  abatement  was  made  from  the  exorbitancy 
of  its  predicate?    Why,  that  the  master's  will  was  subject  to 
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no  other  restriction,  except  that  ofstopping  short  of  the  destruc- 
tion of  life  or  limb!  And  this,  forsooth,  was  thought  to  be  a 
most  extravagant  concession!  It  gave  highc^nce  to  fiie  ex- 
cited multitude,  that  such  an  invasion  as  even  this,  of  the  ab- 
solute dominion  claimed  for  the  master,  should  be  tolerated  by 
a  judicial  tribunal. 

But  how  was  the  argument  stated  above,  attempted  to  be 
supported?    By  analogy  to  the  relation  subsisting  between  mas- 
ter and  apprentice;  to  that  between  parent  and  child,  and  to 
that  between  schoolmaster  and  scholar.     Well,  it  is  admitted, 
that  in  each  of  these  cases,  there  is  authority  to  inflict  personal 
chastisement  to  a  reasonable  extent,  and  if  while  the  chastise- 
ment is  confined  within  reasonable  bounds,  the  apprentice,  the 
child  or  the  scholar,  as  the  case  might  be,   should  turn  upon 
him  who  has  lawful  dominion  over  him,  and  kill  him,  he  would 
be  guilty  of  murder.     But  if  the  bounds  of  reasonable  chas- 
tisement should  be  transcended,  or  if  the  actual  chastisement 
inflicted,  or  about  to  be  inflicted,  although  reasonable  in  degree, 
should  be  accompanied  with  circumstances  calculated  to  excite 
terror,  and  to  drive  the  victim  to  madness,  then,  the  master,  the 
parent  or  the  teacher,  would  become  the  aggressor,  and  if  after- 
wards, and  before  the  excitement  of  the  moment  could  pass 
away,  he  should  be  slain,  the  slayer  would  be  guiltless  of  mur- 
der, and  his  crime,  if  any  at  all,  would  be  manslaughter. 
So    also,  in  the  case  of  a  slave;  this  act  of   1819,  which 
subjects  him  to  the  punishment  of  death  for  the  crime  of  mur- 
der, taken  in  connexion  with  the  subsequent  act  of  1835,  ch. 
19,  sec.  9,  giving  him  a  right  of  trial  by  indictment,  a  right  to 
thirty-five  peremptory  challenges,  and  a  right  to  prosecute  a 
writ  of  error  to  this  court,  by  necessary  and  inevitable  con- 
struction, confer  upon  him  a  right  to  all  the  defences  wliich  ap- 
pertain to  the  crime  of  murder.     The  legislature  has  said  to 
him,  he  shall  do  no  murder,  and  if  he  does,  he  shall  be  respon- 
sible for  it  in  a  particular  way.     There  is  the  prohibition,  ema- 
nating from  the  highest  authority  in  the  land.     It  is  that  which 
creates  an  obligation  upon  him,  which  he  is  bound  at  the  peril 
of  his  life  not  to  violate.     It  is  that,  which  for  the  first  time, 
lifts  him  out  of  the  abject  condition  of  a  slave,  and  makes  him 
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an  accountable  being.  And  does  there  not  arise  out  of  that  ob- 
ligation, the  correlative  right  to  show,  that  he  has  not  violated 
it,  that  he  has  abstsdned  from  the  commission  of  murder?  The 
legislature  has  not  said  to  him,  that  he  shall  not  kill  his  master, 
and  that  he  shall  not  murder  any  one  else,  but  the  prohibition  is 
the  same,  both  as  to  his  master,  and  every  one  else.  Then,  has 
a  master  the  legal  right  to  punish  his  slave  to  any  extent,  pro- 
vided he  stops  short  of  the  destruction  of  life  or  limb?  What! 
shall  it  be  said,  that  a  man  is  indictable  for  beating  his  horse  in 
a  cruel  and  unusual  manner  in  the  street,  and  yet,  that  he  may 
lawfully  and  with  impunity,  beat  his  slave,  a  hmnan  being,  en- 
dowed with  the  same  faculties,  the  same  emotions,  the  same 
sensibilities,  the  same  organization  as  himself,  and  formed  like 
himself,  in  the  image  of  their  common  creator  to  any  extent 
which  passion  and  resentment  may  dictate,  taking  caie  only, 
that  he  leaves  in  him  the  vital  spark,  breaks  no  bones,  tears 
away  no  muscles,  rends  asunder  no  sinews,  and  mutilates  no 
members?  Thanks  to  the  enlightened  humanized  and  chris- 
tianized age  in  which  we  live,  that  is  not  the  law.  Granted,  if 
you  please,  that  the  authority  of  a  master  over  his  slave,  in  re- 
gard to  the  infliction  of  corporeal  punishment,  is  greater  than 
that  of  a  parent  over  his  child,  of  a  master  over  his  apprentice, 
or  of  a  teacher  over  his  pupil,  and  what  consequence  would 
follow  from  that  admission?  No  other  than  this,  thatthe  master 
of  a  slave  might  go  further  in  the  infliction  of  corporeal  punish- 
ment, than  either  of  the  other  characters  referred  to,  before  he 
would  be  considered  as  transgressing  reasonable  bounds,  and 
therefore,  it  would  be  more  difficult  for  a  slave,  to  reduce  his  of- 
fence to  the  grade  of  manslaughter,  than  for  an  apprentice,  a  child, 
or  a  pupil,  to  do  so.  But  reasonable  bounds,  (considered  in  refer- 
ence to  the  somewhat  different  nature  of  the  relation  of  master 
and  slave)  being  once  transcended  by  the  master,  necessarily 
places  the  slave  in  an  attitude  of  defence,  and  there,  the  law 
permits  him  to  stand  upon  his  rights. 

If  the  argument  against  the  prisoner  in  the  court  below,  was 
correct,  then,  it  would  be  impossible  for  a  slave,  who  had  killed 
his  master,  to  escape  the  punishment  of  death,  or  to  be  guilty 
of  any  thing  else  but  murder,  no  matter  under  what  circum- 
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Stances  of  aggravation  on  the  part  of  the  master,  the  act  was 
perpetrated  by  the  slave.  If  the  slave  should  contend,  that  he 
was  only  guilty  of  manslaughter,  the  ready  answer  furnished 
by  the  argument  is,  that  the  authority  of  the  master  was  not  to 
be  counteracted.  If  he  should  contend,  that  it  was  homicide 
se  defendendof  the  same  answer  appUes.  So  that,  according  to 
the  argument,  there  is  but  one  grade  of  homicide,  and  that  the 
highest,  which  the  law  recognizes  in  the  case  of  a  slave,  indict- 
ed for  killing  his  master.  And  what  is  the  necessity  of  an  in- 
dictment, or  a  trial  at  all,  where  the  fact  of  killing  is  incontro- 
vertible, and  has  not  been  the  result  of  accident,  if  this  princi- 
ple of  the  paramount  and  unlimited  authority  of  the  master, 
overrides  every  defence  which  the  slave  could  make,  on  the 
score  of  human  frailty,  or  of  wrongs  done  to  himself? 

It  would  moreover  be  a  most  convenient  argument  for  mas- 
ters, if  they  should  happen  to  be  indicted  for  the  murder  of  their 
slaves.  It  would  operate  as  a  better  protection  to  them,  than 
the  immersion  of  the  infant  Achilles  in  the  river  Styx,  because  9 
he  still  had  one  vulnerable  point  left.  But  the  master  of  a  slave, 
according  to  this  omnipotent  argument,  so  soon  as  he  might  be 
indicted  for  the  murder  of  that  slave,  would  interpose  in  his  de- 
fence, this  unlimited  right,  that  was  not  to  be  interfered  with  in 
any  way,  of  inflicting  corporeal  punishment,  against  which,  no 
conflicting  right  could  be  asserted,  and  so,  that  he  held  in  his 
hands  the  power  of  life  and  death  over  his  slave,  and  could  not 
possible  be  guilty  of  his  murder.  Or  if  he  chose  to  urge  the 
argument  in  a  rather  more  modest  form,  he  would  say,  that 
in  inflicting  the  corporeal  punishment  of  which  the  slave  died, 
he  was  in  the  exercise  of  his  lawful  rights;  that  the  event  of  his 
death,  was  beyond  his  intent,  that  it  was  an  unfortunate  conse- 
quence, to  be  sure,  but  one  for  which  he  was  not  responsible, 
not  being  murder,  in  the  absence  of  all  malice,  either  express  or 
implied,  and  that,  having  resulted  from  the  performance  of  a 
lawful  act,  it  was  only  mischance. 

If  the  charge  of  the  court  was  correct,  it  would  strike  out  of 
existence  altogether,  the  crime  of  manslaughter,  when  a  slave 
should  be  indicted  for  killing  his  master.  It  would  either  be 
murder,  or  excusable  homicide,  committed  in  defence  of  his 
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life  or  limb.  Then  why  was  this  indictment  drawn  up  with  all 
the  formality  of  an  indictment  for  murder  at  common  law?  If 
it  had  contained  an  averment  of  the  fact  of  killing,  that  the 
person  killed  was  the  master  of  the  defendant,  and  that  the  kill- 
ing did  not  take  place  in  defence  of  the  defendant's  life  or  limbs, 
it  would  have  been  ell  sufficient.  Was  it  not  one  of  the  idlest 
things  in  the  world,  with  such  views  of  the  law  as  the  court  be- 
low laid  down  in  the  charge,  to  be  lecturing  the  jury,  upon  the 
distinction  between  murder  and  manslaughter,  and  between 
voluntary  and  involuntary  manslaughter?  And  why  make  long 
quotations  to  diem,  from  Lord  Coke's  definition  of  malice,  if 
every  thing  was  malice,  except  that  which  was  done  by  the  pri- 
soner to  prevent  himself  from  being  cut  to  pieces  joint  by  joint, 
or  killed  dead  upon  the  spot? 

Andrew  Emng^  for  the  State. 

Throwing  aside,  at  present,  all  appeals  to  the  common  belief 
and  understanding  of  our  citizens  for  fifty  years,  and  rejecting 
every  argument  drawn  merely  from  necessity  and  expediency, 
we  believe  it  can  be  demonstrated  from  authorities,  and  reason- 
ing alone,  commencing  as  far  back  as  1620,  and  reaching  to  the 
present  day,  that  the  exposition  given  of  the  law  by  the  circuit 
judge  was  correct. 

It  was  sometime  about  the  year  1620,  that  the  first  slaves 
were  brought  to  Jamestown.  At  that  time  Virginia  was  a  colo- 
ny of  England,  and  this  importation  was  sanctioned  by  her, 
and  the  traffic  of  slaves  encouraged  for  many  years.  Indeed, 
so  anxious  were  the  English  statesmen  to  encourage  this  trade, 
that  100  years  afterwards  Mr.  Yorke  and  Chancellor  Talbot 
promised  the  American  planters,  that  even  when  they  brought 
their  slaves  to  England  the  rights  of  the  master  would  be  pro- 
tected; and  so  the  Chancellor,  Hardwicke,  decided  in  one  case. 
See  20  State  Trials.  But  whatever  may  have  been  the  force 
of  this  promise,  or  the  subsequent  restrictions  of  the  privilege, 
it  is  certain,  in  1620,  there  was  remaining  in  the  common  law 
of  England,  principles  that  recognized  the  condition  and  the 
relative  rights  of  freemen  and  slaves,  or  lords  and  villeins. 
Both  kinds  of  villeinage,  to  wit,  villeinage  regardant  to  the 
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manor,  and  villeinage  in  gross  were  unrepealed  in  England  in 
1620.  Some  many  years  afterwards,  in  the  reign  of  Charles  the 
2d,  the  statute  of  Tenures  was  passed  abolishing  villeinage  re- 
gardant. But  villeinage  in  gross  has  in  fact  never  been  repeal- 
ed or  abolished,  and  it  only  grew  obsolete  by  the  overthrow  of 
the  social  system  with  which  it  was  connected.  Now,  then, 
when  these  slaves  were  transported  to  America,  there  were 
principles  of  the  common  law  in  existence,  capable  of  applica- 
tion to  their  peculiar  circumstances,  (supposing  them  to  be  pro- 
perly slaves,  and  this  the  gentlemen  do  not  deny  in  the  pre- 
sent argument,  as  this  feet  is  recognized  by  all  our  constitu- 
tions and  laws.) 

Then  the  next  question  is,  what  were  the  relative  rights  and 
disabilities  of  lords  and  villeins  in  England  in  the  year  1620f 
In  order  not  to  trouble  the  court  with  too  many  authorities,  we 
refer  them  to  the  Ist  vol.  of  Yei^.  Rep.  156,  for  a  faithful  deli- 
neatimi  of  their  condition  as  to  the  very  privilege  now  in  con- 
test The  situation  of  our  slaves  is  there  assimilated  to  that  of 
English  viUeins,  and  it  is  clearly  demonstrated  by  the  court, 
that  an  English  lord,  by  the  common  law,  could  inflict  on  his 
villein  any  chastisement  short  of  death  or  maiming,  and  if  the 
villein  slew  or  wounded  his  master,  he  would  be  guilty  of  mur- 
der. Here  then  we  find  that  the  common  law  itself  in  our 
State,  by  its  operation  alone,  would  sustain  the  charge  of  the 
court. 

But  we  insist  the  decisions  of  our  mother  State  and  those  of 
our  own,  Elided  by  the  statutes  of  the  two  States,  would  more 
certainly  and  irresistibly  bring  us  to  the  same  conclusion.  As 
early  as  1741,  the  State  of  North  CaroUna  passed  an  act,  saving 
to  the  owner  of  a  slave  the  right  of  action  against  a  person 
killing  his  slave,  evidently  regarding  the  killing  as  no  felony, 
and  so  HaU»  judge,  decides  in  Taylor's  Rep.  253.  In  1774, 
the  murder  was  first  declared  a  felony,  and  a  slight  punish- 
ment accorded;  and  it  was  not  until  1791  that  the  murder 
of  a  slave  in  North  CaroUua  was  made  by  statute  a  capital  of- 
fence. But  although  the  murder  was  thus  finally  declared 
capital,  no  punishment  was  awarded  for  any  inferior  ofience  or 
maltreatment  of  a  slave.     So  that  in  2d  Haywood,  79,  the  pri- 


612  NASHVILLE  s 

[Jacob  V9.  The  State.] 

soner  though  convicted  of  manslaughter  committed  on  a  slave, 
was  discharged  without  punishment,  and  more  lately  in  the 
case  of  The  State  vs.  Mann^  2  Devereax,  263,  it  has  been  so- 
lemnly decided,  that  an  indictment  would  not  lie  against  a  mas- 
ter for  a  cruel  assault  and  battery  on  a  slave. 

These  cases  most  clearly  show,  that  the  rights  and  privileges 
of  a  slave  in  North  Carolina  were  and  now  are  very  feebly 
guarded,  and  the  vast  difference  between  the  rights  of  the  negro 
and  the  white  man  fully  established.  But  when  we  turn  to  the 
view  of  the  cases  against  slaves  in  that  State,  this  position  is 
greatly  strengthened,  and  we  find  that  the  exact  ground  main- 
tained by  the  circuit  judge  in  this  case  has  been  pre-occupied. 
In  the  case  of  The  State  vs*  Willy  for  the  murder  of  his  over- 
seer, 1  Dev.  &  Battle,  Judge  Gaston,  after  a  most  elaborate  ex- 
amination of  all  the  authorities  and  giving  them  the  most  in- 
dulgent and  humane  construction,  arrived  at  the  conclusion, 
that  the  slave  hsid  a  right  to  resist  his  master  in  only  a  single 
contingency,  and  that  was,  when  his  life  was  in  danger;  and  it  is 
remarkable,  that  in  the  judge's  reasoning  in  that  case,  he  sup- 
poses a  case  precisely  analogous  to  the  present,  and  pronounces 
without  hesitation,  that  the  slave  would  in  such  an  event  be 
guilty  of  murder.  Long  after  this  case  was  decided,  and  as 
late  as  1840,  the  subject  was  again  brought  before  the  same 
court.  See  1  Iredell  Rep.  76.  And  they  reviewed  and  re- 
affirmed their  former  decision  nemine  contradicefUe. 

In  the  State  of  Tennessee,  it  may  be  said  to  our  honor,  that 
there  is  perhaps  only  a  single  case  in  which  it  was  necessary  to 
draw  the  distinction  of  right  and  privilege  between  the  black 
and  white  man,  and  our  statutes  of  1799  and  1813  very  early 
narrowed  the  distance.  But  the  case  of  Fields  vs.  Tke  SicUe, 
1  Yerg.  156,  and  the  2d  section  of  the  act  of  1799,  both  dis- 
tinctly indicate  the  course  of  feeling,  opinion  and  decision  in 
our  State.  The  case  of  Fields  has  been  already  cited  and  ex- 
amined. The  section  just  referred  to  exempts  a  person  from 
civil  or  criminal  responsibility  for  killing  a  slave  in  the  act  of 
resistance  to  his  lawful  owner  or  master,  or  when  he  dies  under 
moderate  correction,  and  of  course  authorizes  the  correction  by 
the  master,  and  denies  to  the  slave  the  right  of  resistance. 
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It  was  contended  in  the  court  below,  that  the  sections  of  our 
penal  code,  creating  or  rather  prescribing  the  punishment  of  the 
offences  of  murder,  arson,  burglary,  &c.  in  a  slave,  do  not  re- 
cognize any  distinction,  such  as  that  made  by  the  circuit  judge, 
and  as  the  legislature  had  not  distinguished,  it  could  not  be 
done  by  the  courts.  The  fallacy  of  this  argument  may  be  ex- 
posed by  simply  affirming  that  the  legislature  in  the  act  of  1819 
were  not  defining  the  crimes  there  mentioned,  or  prescribing  die 
cases  in  which  slaves  would  be  guilty,  but  merely  prescribing 
the  punishment  of  certain  crimes  already  known  and  ascer- 
tained. However,  this  reasoning  is  not  new,  and  has  been  fully 
answered  by  the  court  in  the  case  of  State  vs.  Tacketty  1  Hawks, 
310.  The  statute  of  North  Carolina  is  similar  to  our  own,  and, 
therefore,  the  authority  is  almost  cooplusive  on  this  point. 

Attorney  Oeneraly  for  the  State. 
Meigs y  for  the  plaintiff  in  error. 

TuRLBY,  J.  delivered  the  opinion  of  the  court. 

This  is  a  case  which  has  been  productive  of  much  feeling 
and  solicitude,  and  has  excited  that  deep  attention  and  consider- 
ation with  the  public,  the  bar,  and  the  court,  which  its  magnitude, 
involying  as  it  does,  some  of  the  most  vital  principles  of  our 
social  relations,  has  well  merited.  It  has  been  thoroughly  in- 
vestigated and  ably  argued,  both  on  the  part  of  the  State  and 
prisoner,  and  the  opinion  to  which  the  court  has  arrived,  has 
been  the  result  of  its  maturest  examination  and  deliberation, 
prompted  on  the  one  hand,  by  a  deep  anxiety  to  preserve  the 
peace  and  harmony  of  society,  and  on  the  other,  by  the  fixed 
determination,  resulting  from  a  high  sense  of  duty,  to  extend 
to  the  unfortunate  individual  under  trial,  the  fullest  protection 
which  the  law  of  the  State  guarantees  to  him.  He  is  a  slave. 
Slavery  exists  in  Tennessee,  having  been  handed  down  to  us 
from  generation  to  generation,  for  centuries.  It  is  secured,  pro- 
tected and  regulated  by  law.    With  the  abstract  justice  of  the 

institution,  we  have  nothing  to  do;  our  duties  being  confined 
65 
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exclusively  to  declaring  the  law,  upon  questions  of  controver- 
sy arising  out  of  the  relaticxis  it  creates.    In  the  case  now  under 
consideration,  the  slave  has  deprived  his  master  of  his  life,  and 
it  is  for  us  to  pronounce,  what  atonement,  the  law,  under  the 
circumstances,  demands  at  his  hands.    It  appears  from  the 
proof,  that  the  prisoner  struck  the  fatal  blow  with  a  butcher-knife, 
while  his  master  was  in  the  act  of  attempting  to  chastise  him 
for  disobedience  of  orders,  neglect  of  duty,  and  saucy  imper- 
tinent language.    The  case  shows  great  forbearance  on  the 
part  of  the  master,  an  entire  absence  of  any  ^inhumanity  or 
cruelty,  and  nothing  but  a  determined  design,  to  inflict  such 
punishment,  in  proper  moderation,  as  the  oflence  merited,  and 
as  was  necessary,  for  the  due  subordination,  regulation,  and 
control  of  his  slave.     The  blow  was  struck  with  a  deadly 
weapon,  with  a  fixed  and  deadly  design,  without  justification, 
excuse  or  mitigation,  unless  the  mitigation  is  to  be  found  in  the 
assault  and  battery  inflicted  upon  bis  person,  in  the  attempted 
chastisement.    It  has  been  argued,  that  it  is;  that  the  statute 
of  1819,  ch.  35,  which  makes  murder,  when  committed  by  a 
slave  a  capital  offence,  does  not  define  the  ofience;  that  its 
definition  is  to  be  sought  in  the  common  law  of  Great  Britain; 
that  there  being  no  slavery  in  that  country,  the  relation  of  mas- 
ter and  slave,  has  no  existence;  that  therefore,  there  is  no  dis- 
tinction taken  between  a  homicide  committed  by  a  slave  and  a 
free  person,  and  of  consequence,  that  in  as  much  as  a  blow 
stricken,  wiU  in  the  case  of  a  free  person  mitigate  the  ofience  to 
manslaughter,  the  same  result  must  follow  in  the  case  of  a  slave« 
This  is  the  whole  argument,  and  upon  it  the  case  rests. 

The  common  law  has  been  aptly  called  the  ^^lex  non  scriptcLj^^ 
because  it  is  a  rule  prescribed  by  the  common  consent  and 
agreement  of  the  community,  as  one  applicable  to  its  difierent 
relations,  and  capable  of  preserving  the  peace,  good  order  and 
harmony  of  society,  and  rendering  unto  every  one,  that  which 
of  right  belongs  to  him.  Its  sources  are  to  be  found  in  the  usa- 
ges, habits,  manners  and  customs  of  a  people.  Its  seat  in  the 
breast  of  the  judges  who  are  its  expositors  and  expounders. 
Every  nation  mu6t  of  necessity  have  its  common  law,  let  it  be 
called  by  what  name  it  may,  and  it  will  be  simple  or  complicatr 
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ed  in  its  details,  as  society  is  simple  or  complicated  in  its  rela- 
tions. A  few  plain  and  practical  rules  will  do  for  a  wandering 
horde  of  savages,  but  they  must  and  will  be  much  more  exten- 
sively ramified  when  civilization  has  polished,  and  commerce, 
and  arts  and  agriculture  enriched  a  nation.  The  common  law 
of  a  country  will,  therefore,  never  be  entirely  stationary,  but 
will  be  modified,  and  extended  by  analogy  construction  and 
custom,  so  as  to  embrace  new  relations,  springing  up  from  time 
to  time,  from  anameUoration  or  change  of  society.  The  pres- 
ent  common  law  of  England  is  as  dissimilar  from  that  of  Ed- 
ward the  3d,  as  is  the  present  state  t)f  society.  And  we  ap- 
prehend that  no  one  could  be  found  to  contend  that  hundreds  of 
principles,  which  have  in  more  modem  times,  been  examined, 
argued  and  determined  by  the  judges,  are  not  principles  of  the 
common  law,  because  not  found  in  the  books  of  that  period. 
They  are  held  to  be  great  and  immutable  principles,  which 
have  slumbered  in  their  repositories,  because  the  occasion 
which  called  for  their  exposition,  had  not  arisen.  The  com- 
mon law,  then,  is  not  like  the  statute  law,  fixed,  and  immutable 
but  by  positive  enactment,  except  where  a  principle  has  been 
adjudged  as  the  rule  of  action. 

If  then,  one  generation  be  not  so  hedged  in  by  the  principles 
of  the  common  law,  established  by  another,  as  to  be  prohibited 
from  extending  them  by  analogy  and  construction,  to  new  rela- 
tions "and  modifications  of  society,  by  what  principle  shall  a 
sovereign  State,  which  has  adopted  the  common  law  of  another, 
as  one  of  its  rules  of  action,  be  so  prohibited?  It  will  be  per- 
ceived, that  we  are  approaching  the  examination  of  the  ques- 
tion, presented  for  consideration  in  this  case,  upon  the  assumed 
ground,  that  there  is  no  adjudged  principle  of  the  common  law 
of  England,  regulating  the  relation  o^  master  and  slave,  (for 
we  lay  out  of  view  the  old  and  exploded  relation  of  master  and 
villein,  not  feeling  it  necessary  to  base  our  argument  upon  it) 
and  that  there  is  nothing  Umiting  expressly  the  slave's  right  of 
resistance  to  his  master,  beyond  what  one  free  man  is  limited 
in  his  resistance  of  another. 

And  we  ask  if  this  be  so,  as  the  common  law  is  at  present 
and  was  expounded  in  England  at  the  time  we  adopted  it,  if  it  of 
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necessity  follows,  that  with  a  creation  of  the  new  relation  of 
master  and  slave,  it  may  not  be  so  exteoded  by  analogy  and 
construction  as  to  embrace  it,  and  give  securiQr  and  protection 
to  all  ri^ts  arising  under  it  as  well  of  life  as  property,  of  mas'- 
ter  and  slave?  The  argument  extended  would  deprive  the 
master  of  the  right  of  property  in  his  slave.  Our  system  of 
slaveiy  in  its  inception  is  not  based  upon  positive  enactment, 
but  upon  the  common  consent  of  the  community  to  hold  Afri- 
cans as  property.  It  is  true  its  existence  has  been  since  re- 
cognized by  various  acts  of  parliament  in  relation  to  the  colo- 
nies, by  vcuious  acts  of  the  legislatures  of  North  Carolina  and 
Tennessee,  and  by  our  amended  constitution,  but  still,  when 
we  come  to  enquire,  what  kind  of  property  a  man  has  in  his 
slaves,  what  are  the  remedies  provided  to  secure  him  in  its  en- 
joyment, we  are  forced  to  the  common  law  for  information. 
From  it  we  learn  that  it  is  personal  proper^,  that  it  passes  by 
alienation,  descends  and  is  distributed  like  other  personal  pxo- 
perty,  that  the  same  actions  are  provided  for  redress  of  injuries 
a£fecting  it,  an  action  of  trespass  or  case  for  wrongs  done  it, 
and  trover,  or  detinue  for  its  conversion  or  detention.  But  on 
what  principle  do  we  call  it  personal  property,  or  bring  these 
actions?  By  analogy.  It  i&of  the  nature  of  personal  proper- 
perty,  as  described  by  the  common  law,  and  as  such,  these  are 
the  proper  actions  for  molestation  in  its  enjoyment. 

Such  then  is  the  common  law,  that  though  principles  once 
established  by  judicial  determination  can  only  be  changed  by 
legislative  enactment;  yet  such  is  its  malleability  (if  we  may 
use  the  expression)  that  new  principles  may  be  developed,  and 
old  ones  extended  by  analogy,  so  as  to  embrace  newly  created 
relations  and  changes  produced  by  time  and  circumstances. 
Such  it  is,  in  Great  Britain  at  the  present  moment;  such  it  was 
when  we  adopted  it,  and  such  it  now  is  with  us.  Let  us  then 
proceed  with  these  views  in  hand,  to  examine  what  the  com- 
mon law  is,  in  relation  to  the  ofifence  with  which  the  prisoner 
stands  charged  and  convicted. 

Homicide  is  declared  to  be  either  justifiable,  excusable  or 
felonious;  it  is  not  in  the  present  case  pretended  to  be  either 
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justifiable  or  excusable;  it  is  therefore  feloniouS}  and  either  mur- 
der or  manslaughter^ 

Murder  is  "where  a  person  of  sound  memory  and  discretion^ 
unlawfully  killeth  any  reasonable  creature  in  being,  with  mal- 
ice aforethought  express  or  implied,"  dd  Inst.  47.  Manslaugh- 
ter is  "the  unlawful  and  felonious  kiUing  of  another  without 
any  malice  express  or  implied,"  as  where  upon  a  sudden  quar- 
rel, two  persons  fight,  and  one  of  them  kills  the  other,  or  where 
a  man  greatly  provokes  another  by  some  personal  violence,  and 
the  other  immediately  kills  him.  An  assault  is  in  general  such 
provocation,  as  that  if  the  party  struck,  strikes  again,  and  death 
ensues,  it  is  only  manslaughter;  yet  it  is  not  eveiy  trivial  as- 
sault, which  will  furnish  such  a  justification;  for  if  a  man  kill 
another  suddenly,  without  any,  or  without  any  considerable 
provocation,  the  law  implies  malice,  and  the  homicide  is  mur- 
der;  butj  if  the  provocation  were  great,  and  suoh  as  must  have 
greatly  provoked  him,  the  killing  is  manslaughter  only.  Kel. 
135:  1st  Hale,  466:  Fost.  290. 

In  considering,  however,  whether  the  killing  upon  provoca- 
tion amount  to  murder  or  manslaughter,  the  instrument  with 
which  the  homicide  was  effected  must  also  be  taken  into  con- 
sideration, for  if  it  were  efiected  with  a  deadly  weapon,  the 
provocation  must  be  great  indeed,  to  extenuate  the  offence  to 
manslaughter;  if  vnth  a  weapon,  or  other  means  not  likely,  or 
intended  to  produce  death,  a  less  degree  of  provocation  will 
be  sufficient;  in  fact  the  mode  of  resentment  must  bear  a  rea* 
sonable  proportion  to  the  provocation  to  reduce  the  ofience  to 
manslaughter.  Archbold's  Crim.  Law,  892.  Again,  as  evi- 
dence of  provocation  is  only  an  answer  to  that  presumption  of 
malice,  which  the  law  infers  in  every  case  of  homicide,  if  there 
be  proof  of  malice  at  the  time  of  the  act  comjnitted,  the  addi- 
tional circumstance  of  provocation,  will  not  extenuate  the  of* 
fence  to  manslaughter.  In  such  cases,  not  even  previous 
blows  or  struggling  will  reduce  the  ofience  to  manslaughter.  1st 
Russell,  440;  Mason's  case,  Foster,  132:  1st  East,  P.  C.  239: 
Roscoe  Crim.  Evidence,  627.  In  the  case  of  the  King  vs. 
Thomas^  7  C.  and  P.  817  Lord  Tenteiden  observes:  *<It  is  not 
every  slight  provocation,  even  by  a  blow,  which  will,  when 
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the  party  receiving  it,  strikes  with  a  deadly  weapon,  reduce  the 
ofience,  from  murder  to  manslaughter;  that  if  there  had  been 
any  evidence  of  an  old  grudge  between  them,  the  crime  would 
probably  be  murder."  So  tender  is  the  law  of  human  blood, 
that  it  wa4x^hes  with  a  jealous  eye,  whilst  it  is  making  provi- 
sions for  the  weakness  and  imperfections  conunon  to  our  nature, 
lest  advantage  be  taken  of  its  mercy,  and  vengeance  be  per- 
petrated under  the  garb  of  frailty. 

The  present  case  was  one  of  no  sudden  outbreak;  the  con- 
troversy had  been  pending  for  several  days;  a  previous  attempt 
had  been  made  to  chastise  the  prisoner,  by  the  deceased, 
which  was  resisted  and  resented;  information  had  been  given 
on  several  occasions  that  the  punishment  would  be  inflicted, 
and  enquiry  made  if  he  were  ready  and  willing  to  receive  it; 
but  he  obstinately  stood  out  against  it;  he  did  more,  he  prepar- 
ed himself  in  the  interim,  coolly  and  deliberately  with  a  dead- 
ly weapon,  with  which  to  resist,  and  resist  unto  death,  if  it  be- 
came necessary  to  protect  himself  from  personal  chastisement* 
He  did  resist,  and  with  a  remorseless  disregard  of  consequences, 
struck  the  blow  whidi  instantly  destroyed  his  kind  and  indul- 
gent master. 

Who  shall  say,  that  there  was  not  in  this  more  of  vengeance, 
than  sudden  heat  and  passion?  If  there  was,  it  is  murder  by 
the  common  law,  as  above  expounded,  though  the  controversy 
had  been  between  freemen  and  equals.  But  this  exposition  of 
the  law  upon  the  subject  of  murder  and  manslaughter  as  be- 
tween equals,  is  based  upon  the  ground  that  the  personal  vio- 
lence resented,  is  a  wrong  inflicted;  but  are  there  no  cases  ad- 
judged by  the  common  law,  where  the  personal  violence  can- 
not be  resisted,  because  it  is  legally  inflicted,  and  if  it  be,  and 
death  ensues,  the  person  perpetrating  it,  is  guilty  of  murder  or 
manslaughter,  according  to  the  circiunstances  and  the  nature 
of  the  weapon  used?  Assuredly  there  are.  A  master  may 
correct  in  moderation  his  apprentice,  a  schoolmaster  his  schol- 
ar, a  guardian  his  ward,  a  parent  his  child,  an  officer  may  ar- 
rest and  imprison  offenders,  he  may  inflict  legal  punishment 
upon  criminals.  In  all  these  cases,  the  personal  injury  inflict- 
ed, if  it  exceed  not  the  bounds  of  moderation,  is  lawful  oorrec- 
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doDy  and  if  the  person  upon  whom  itis  inflicted,  resist  and  slay, 
he  is  guilty  of  murder  and  not  of  manslaughter,  for  the  law 
cannot  admit  of  the  provocation. 

The  peace,  the  harmony,  the  good  order  and  well  being  of 
society,  require  in  the  existence  of  these  relations,  that  such 
should  be  the  right  of  power  and  command  on  the  one  part, 
and  duty  and  submission  on  the  other. 

If  the  right  of  resistance  were  warranted  in  such  cases,  as  it  is 
between  freemen  and  equals,  the  foundations  of  society  would 
be  broken  up,  and  in  the  place  of  obedience  and  submission  to 
the  laws,  the  land  would  be  filled  with  violence  and  bloodshed. 
The  common  law  then  has  made  provision  for  resistance, 
where  resistance  is  lawful,  but  has  prohibited  it  in  all  these  re- 
lations, where  the  infliction  of  punishment,  as  a  lawful  correc- 
tion, is  necessary  for  the  proper  organization  and  due  discipline 
of  society. 

If  slavery  were  iutroduced  into  England,  can  it  be  a  matter 
of  doubt,  that  the  common  law  would  at  once  expand,  so  as  to 
embrace  the  relation  of  master  and  slave,  as  it  had  already 
done  those  of  a  kindred  character,  master  and  apprentice, 
schoolmaster  and  scholar,  parent  and  child,  officer  and  prisoner? 
None,  as  we  think  whatever.  Why  may  this  not  be  done  in 
this  State?  Why  it  may  not,  no  satisfactory  reason  has  been 
or  can  be  given. 

Assuming  the  position,  then,  that  the  common  law  as  it  ex- 
ists  in  the  State  of  Tennessee,  is  of  sufficient  scope  and  power, 
to  regard  the  institution  of  slavery,  to  preserve  the  harmony  of 
its  relations,  to  protect  the  master  and  slave  in  the  mutual  en- 
joyment of  the  rights  secured  to  them,  let  us  proceed  to  exam- 
ine what  those  rights  are  in  relation  to  the  subject  under  inves- 
tigation. 

Unconditional  submission  is  the  duty  of  a  slave;  unlimited 
power  is,  in  general,  the  legal  right  of  the  master;  but  unques- 
tionably there  are  exceptions  to  this  rule.  It  is  certain,  that  the 
master  has  not  the  right  to  slay  his  slave,  or  inffict  upon  him 
what  the  law  calls  great  bodily  harm,  to  wit,  maiming  or  dis- 
membering him,  or  such  punishment  as  puts  his  life  in  great 
and  useless  peril,  and  that  the  slave  has  a  right  to  defend  him- 
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aelf  against  such  unlawful  attempts  on  the  part  of  the  master. 
But  the  right  to  obedience  and  submission,  in  all  lawful  things 
on  the  part  of  the  slave,  is  perfect  in  the  master;  and  the  power 
to  inflict  any  punishment,  not  affecting  life  or  limb,  which  he 
may  consider  necessary  for  the  purpose  of  keeping  him  in  such 
submission,  and  enforcing  such  obedience  to  his  commands,  is 
secured  to  him  by  law,  and  if  in  the  exercise  of  it,  with  or  with- 
out cause,  the  slave  resist  and  slay  him,  it  is  murder,  and  not 
manslaughter;  because  the  law  cannot  recognize  the  violence 
of  the  master  as  a  legitimate  cause  of  provocation.  Such  we 
hold  to  be  the  law.  This  is,  we  beUeve,  the  first  case  in  which 
the  courts  of  this  State  have  been  called  upon  for  an  applica- 
tion of  this  principle,  but  it  has  been  adjudged  in  other  places, 
to  which  we  may  refer,  for  light  and  instruction,  as  We  do  upon 
all  other  principles  of  the  common  law,  of  doubtful  or  difficult 
application. 

In  the  case  of  The  State  vs.  WUlj  1  Dev.  k  Bat  N.  C.  Rep. 
121,  Judge  Gaston,  (than  whom,  no  man  is  higher  authority,) 
in  delivering  the  opinion  of  the  court,  says:  "had  the  prisoner 
resisted  an  arrest,  (previously  to  the  shooting,)  and  in  the  course . 
of  the  struggle  inflicted  the  mortal  wound  on  the  deceased,  there  is 
no  doubt  his  crime  in  legal  contemplation,  would  have  been  mur- 
der; nothing  had  then  occurred,  which  could  have  excited  in 
any  but  a  cruel  and  wicked  heart,  in  a  heart  fatally  resolved  on 
iQegal  resistance,  at  whatever  risk  of  death  or  great  bodily 
harm,  a  passion  so  violent  and  destructive  in  its  consequences. 
It  is  not  to  passion  as  such,  that  the  law  is  benignant,  but  to 
passion  springing  from  human  infirmity."  The  principle  thus 
announced,  is  directly  applicable  to  the  present  case.  The 
prisoner  did  resist  an  arrest;  there  had  been  no  attempt  on 
the  part  of  his  master  to  endanger  his  life  and  he  did  kill  him  in 
this  his  illegal  resistance,  and  the  conclusion  follows,  that  he  is 
guilty  of  murder. 

In  the  case  of  The  State  vs.  JarrcUt^  1st  Iredell's  N.  C.  Rep. 
76,  it  is  held,  "that  the  same  matters,  which  would  be  deemed 
in  law,  a  sufficient  provocation  to  a  free  white  man,  who  has 
committed  a  homicide  in  a  moment  of  passion,  from  the  guilt  of 
murder,  will  not  have  the  same  effect,  where  the  party  slain  is 
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a  white  man,  and  the  offender  a  slave.  The  rule,  that  where 
parties  become  suddenly  heated  and  engage  in  mortal  conflict, 
fighting  upon  equal  terms,  and  one  killd  the  other,  the  homi- 
cide is  mitigated  to  manslaughter,  appUes  only  to  equals  and 
mot  to  the  case  of  a  white  man  and  a  slave,  if  the  slave  kill  the 
white  man  under  such  circumstances.  And  an  ordinary 
assault  and  battery  committed  by  a  white  man  upon  a  slave, 
will  not  be  a  sufficient  provocation,  to  mitigate  a  homicide  of 
the  former  by  the  latter,  from  murder  to  manslaughter." 

Thesre  authorities  meet  our  approbation;  they  are  supported 
by  reason  and  necessity,  and  we  think  expound  the  law  correct- 
ly, and  are  decisive  of  the  present  case. 

We  might  here,  if  it  were  deemed  necessary,  enter  into  a 
more  minute  examination  of  the  relation  of  master  and  slave, 
with  a  view  to  the  extraction  of  principles,  which  might  be 
made  applicable  to  cases  not  like  the  present,  arising  out  of  it 
hereafter,  but  we  do  not  think  it  expedient  or  proper.  If  cases 
arise,  presenting  shades  of  difference  from  the  present,  it  will 
then  be  time  enough  to  examine  them;  this  blow  has  been  struck, 
it  is  all  that  has  now  to  be  expiated;  and  ^'sufficient  for  the 
day  is  the  evil  thereof." 

Some  criticisms  have  been  made  at  the  bar  upon  the  charge  of 
the  judge  below;  but  we  think  it  substantially  correct.  It  is 
true  he  might  have  been  more  explicit,  upon  the  distinction  be- 
tween murder  and  manslaughter,  and  if  from  the  facts  of  the 
case,  there  had  been  any  pretence  for  holding  the  killing  to  be 
manslaughter,  he  should  have  been.  But  there  is  none,  and  a 
charge  upon  the  subject,  would  have  been  a  charge  upon  an 
abstract  principle,  having  nothing  to  do  with  the  facts  of  the 
case. 

It  will  be  observed,  that  the  question  made  as  to  murder  or 
manslaughter,  does  not  arise  out  of  a  controversy  about  facts, 
but  about  the  application  of  a  principle  of  law,  and  upon  the 
settlement  of  the  principle,  the  question  is  settled,  so  that  no 
good  could  have  resulted  to  the  prisoner  from  more  minuteness 
on  the  part  of  the  judge.  The  judgment  of  the  court  below  is 
therefore  affirmed. 
66 
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Grbbn,  J.  delivered  die  following  opinion. 

I  think  proper  to  announce  distinctly,  as  my  opinion,  tbat 
there  may  exist  cases,  in  which  the  killing  of  a  master,  by  hid 
slave,  would  be  manslaughter.  What  circumstances  of  torture, 
short  of  endangering  life  or  limb,  would  so  reduce  a  homicide, 
it  is  not  easy  to  indicate.  Every  such  case  must  rest  upon  its 
own  peculiar  facts.  The  rights  and  duties  of  the  parties  must 
form  the  crUeria  by  which  an  enlightened  court  and  jury  should 
act. 

But  the  present  case  is  destitute  of  a  single  mitigating  cir- 
cumstance, and  is  most  clearly  one  of  murder. 


Nashville  Bank  v$.  Petway. 

1.  It  9§9m»  to  be  the  better  opieion,  that  where  *'the  memberg  of  a  corporation  are  di- 
rected to  be  anntially  elected,  the  words  are  only  directory,  and  do  not  take  away 
the  power  incident  to  the  corporation  to  elect  afterwards,  when  the  annaal  day  hat, 
by  some  meaas*  free  from  fraud  or  design,  been  passed  by,"  and  that  the  officers  can 
continue  in  office  after  the  year,  and  until  others  are  duly  elected. 

2.  The  charter  of  the  Nashville  Bank  provided,  that  at  the  close  of  the  year  1818, 
the  power  of  banking  should  cease;  It  also  provided,  "that  the  powers  and  obligatiooa 
of  the  corporation  shall  in  all  respects  continue  for  the  purpose  of  bringing  the  af. 
fairs  thereof,  which  shall  be  depending  on  the  Ist  day  of  January,  1818,  to  a  final  set. 
tlement  and  determination/'  By  subsequent  enactments  the  banking  powen  of  the 
corporation  were  continued  till  1838 :  Held,  the  provision  in  the  charter  created  sui 
indefinite  existence  for  purposes  of  settlement,  and  incorporated  itself  with  the  act 
extending  its  banking  powers  till  1838,  and  that  after  1838  it  continued  in  Existence 
for  purposes  of  settlement. 

3.  The  charter  of  the  NashTille  Bank  appointed  nine  persons,  by  name,  as  direetors, 
and  then  provides,  that  the  directors  "from  and  afti(r  that  period  shall  be  elected  for 
one  year  by  the  stockholders,  on  the  Ist  Monday  in  January,  in  each  and  evety 
year  during  the  continuance  of  the  corporation.  The  directors  chosen  at  such  meet- 
ings, shall  take  their  seats  on  the  2d  Monday  in  Jannaiy,  ia  each  and  every  year, 
and  until  the  new  directors  lake  their  seats  the  former  president  and  board  shall  con- 
tinue to  manage  the  affairs  of  the  company  in  the  same  manner  as  before  such  elec- 
tioBi  so  that  BO  risk  shall  be  run  of  the  affairs  of  said  company  being  properly  man- 
aged until  the  new  directors  form  a  board,  from  and  after  the  said  first  Monday  in 
January,  18U9."  No  directors  were  elected  after  the  year  1838.  Thfs  suit  was  in- 
stituted more  than  a  year  after  the  time  for  the  election  of  directors  had  elapaed  -. 
Held,  that  the  directors,  holding  over,  were  in  office  fbr  the  purpose  of  maintainios 
suits  for  the  collection  of  the  dues  of  the  bank. 

This  suit  was  instituted  in  the  circuit  court  of  Davidson 
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county,  OQ  the  26th  September,  1840,  on  a  biU  single,  executed 
in  1828,  by  Petway  to  the  President  and  Directors  of  the  Nash- 
ville Bank,  for  the  sum  of  $10,000,  payable  on  the  1st  day  of 
July  thereafter. 

At  the  return  term  the  defendant  filed  an  affidavit,  alledging 
that  the  charter  of  the  Nashville  Bank  had  expired,  and  that 
this  suit  was  instituted  without  authority. 

The  counsel  for  the  plaintiff  on  record,  filed  his  authority  for 
instituting  the  suit,  and  insisted,  that  the  corporation  was  in 
existence  and  had  communicated  to  him  authority  to  prosecute 
the  suit.     The  court  dismissed  the  suit.  The  plaintiff  appealed. 

E,  H.  Ewingf  for  the  plaintiff. 

Was  it  necessary  to  the  bringing  of  this  suit,  that  there  should 
have  been  regular  annual  elections  after  the  end  of  the  year 
1838,  up  to  the  time  of  bringing  the  suitf  Or  should  there 
have  been  an  election  during  the  year  in  which  the  suit  was 
brought? 

1.  It  was  not  necessary  by  the  terms  of  the  charter;  but  on 
the  contrary  the  statute  contemplates  that  there  should  be  no 
other  elections  after  the  end  of  the  year  1838.  The  end  of  the 
year  1838,  is  considered  as  the  expiration  of  the  charter  for  or- 
dinary banking  purposes,  and  is  called  in  the  20th  fundamen- 
tal article,  '^the  dissolution  of  the  association.'*  Upon  this 
event,  the  existing  directors  are  to  take  measures  to  wind  up 
the  afl&irs  of  the  bank,  not  wmiinatimi  in  truth,  but  as  directors; 
yet  no  other  directors  are  mentioned  or  referred  to,  who  are  to 
continue  to  wind  up  the  concern,  and  the  directors  then  in  office 
are  to  take  the  measures.  This  20th  article  is  not  a  restraint 
on  the  power  of  the  bank  to  elect  directors  afterwards,  but  it 
rendered  it  unnecessary  to  elect.  Perhaps  the  legislature  ex- 
pected that  this  bank  could  be  speedily  wound  up  and,  there- 
fore, did  not  provide  for  others  than  the  existing  directors. 
Perhaps  they  thought  it  might  embarrass  the  object  of  winding 
up,  to  be  making  frequent  changes  in  the  directory;  one  direc- 
tory being  constituted,  perhaps,  of  the  debtor  stockholders, 
and  another  of  the  creditor  stockholders,  as  the  court  may  well 
see  might  have  been  the  case.     However  this  may  be,  and 
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whatever  the  legislature  may  have  intended  by  this  20th  art, 
the  plaintiff  says: 

2.  By  the  terms  of  the  2d  article  in  regard  to  directors,  the 
existing  directors  remain  in  office  till  new  ones  shall  be  elected^ 
and  will  so  remain  until  the  delay  to  elect  and  other  circum-* 
stances  shall  amount  to  a  non-user.  To  sustain  this  view  the 
2d  article  is  referred  to,  where  these  words  are  used:  "the  di- 
rectors chosen  at  such  meetings  (annual  meetings)  shall  take  their 
seats  at  the  board  on  the  2d  Monday  in  January  in  each  and 
every  year  as  aforesaid;  and  until  the  new  directors  take  their 
seats  the  former  board  and  president  shall  continue  to  manage 
the  affairs  of  the  company  in  the  same  manner  as  before  such 
election,  so  that  no  risk  shall  be  run  of  the  affairs  of  said 
company  being  properly  managed  until  the  new  directors  form 
aboard."  And  in  a  subsequent  clause  of  the  same  section,  it 
is  provided,  that  "if  it  should  happen  that  an  election  of  direc- 
tors should  not  be  made  upon  any  day  when  in  pursuance  of 
this  act  it  ought  to  have  been  made,  the  said  corporation  shall 
not  for  that  cause  be  deemed  to  be  dissolved."  And  though  it 
is  further  said,  "but  it  shall  be  lawful  on  any  other  day  within 
ten  days  thereafter,  to  hold  and  make  an  election  of  directors 
in  such  manner  as  if  said  election  were  made  on  the  day  ap- 
pointed by  this  act  for  holding  such  election,"  yet  it  is  said 
"it  shall  not  be  dissolved."  To  be  sure  it  is  said  in  the  act  "it 
maybe  lawful"  to  do  something  else.  Now  suppose  the  stock- 
holders not  to  do  this  "something  else,"  yet  the  corporation,  as  it 
is  apprehended,  is  not  dissolved,  at  least,  unless  such  is  the  ef- 
fect at  the  common  law  of  a  failure  to  elect.  Let  us  suppose 
then  that  it  cannot  be  derived  from  the  statute,  whether  the  old 
directors  are  to  hold  over  or  not,  in  a  case  of  failure  to  elect  new 
ones;  how  is  this  at  common  law? 

3.  A  failure  to  elect  is  no  dissolution  of  the  corporation,  and 
in  such  case  the  old  directors  remain  in  office,  at  least,  iefacto^ 
and  their  right  to  sue  cannot  be  questioned  in  this  collateral 
way.  See  Angel  on  Corporations,  75-6-7:  See  2d  Kent's 
Coram., pages  294-6-6.  Trtutees  of  VemonSo.  vs.  Hills 6  Cowen, 
23.  Slee  vs.  Bloomy  6  John.  Ch.  Rep.  3*^9.  Silver  Lake  Bank 
V5».  North,  4.Tohn.  Ch.  Rep.  373.     Peojdc  vs.  Remkin,  9  John. 
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Rep.  147:  10  Yerg.  218.     And  dicta  austaining  the  same  doc- 
trine in  exparte  Wilcox^  7  Cowen,  402:  4  Litt.  433,  &c. 

In  the  cases  in  6  Cowen  and  6  John.  Ch.  Rep.,  the  court  say 
that  the  old  oflScers  may  hold  over,  and  that  their  authority  can- 
not be  enquired  into  except  in  a  proceeding  directly  against 
them  by  the  State,  and  not  collaterally  in  an  action  by  or  against 
them.  In  the  last  case  two  years  passed  without  an  election; 
the  court  say,  they  proceeded  colore  officii,  and  that  was  enough 
in  an  action  by  or  against  them. 

Suppose  the  bank  were  sued,  could  it  say  there  was  no 
body  to  sue? 

The  provisions  in  the  2d  article,  in  regard  to  directors  retain- 
ing  their  seats,  certainly  refers  toother  years  than  the  year  1809, 
and  to  other  directors  than  those  to  be  chosen  after  the  direct- 
ors appointed  in  the  act  of  1807.  For  the  clause  says,  "the  di- 
rec  tors  chosen  at  such  meetings,"  of  course  the  annual  meetings, 
and  more  than  one.  The  words;  "from  and  after  the  said  1st 
Monday  in  January,  1809,"  mean  mereiy  that  the  directors  af- 
ter that  time,  in  all  time,  are  to  take  and  keep  their  seats,  &c. 
Again,  it  is  true,  it  is  the  duty  of  the  stockholders  to  elect  di- 
rectors yearly,  and  it  was  expected  that  would  be  done,  and  that 
the  old  directors  would  only  have  to  hold  their  seats  a  few  days 
over  their  time;  yet  if  no  new  directors  are  elected  in  any 
year,  are  the  old  directors  to  go  out  and  a  much  greater  "risk" 
of  mismanagement  be  run,  than  where  there  would  be  only  an 
interregnum  of  a  few  days? 

The  president  and  directors  are  not  an  integral  part  of  this 
corporation,  which  cannot  be  supplied. 

The  legislature,  when  they  say  the  corporation  shall  not  be 
dissolved  for  the  reason  of  failing  to  elect  directors  on  the  1st 
Monday  in  the  year,  do  not  mean  to  designate  a  cause  for 
which  the  corporation  shall  be  dissolved;  they  mean  only  to 
say,  if  this  be  a  cause  generally  it  shaU  not  be  held  so  here,  but 
we  will  provide  a  remedy  for  it,  by  election  within  ten  days. 
If  the  legislature  even  supposed  that  this  would  be  a  cause  of 
dissolution,  in  this  they  were  mistaken,  and  certainly  they  did 
not  mean  to  enact  any  new  cause  of  dissolution. 
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J.  Campbdly  for  the  defendant. 

The  act  or  charter  of  incorporation  evidently  considers  the 
corporation  dissolved,  if  no  election  of  directors  is  made  on 
the  first  Monday  in  January,  or  within  ten  days  thereafter;  for 
it  says,  if  the  election  shall  not  be  made  on  the  first  Monday 
in  January,  '^the  said  corporation  shall  not  for  that  cause  be 
deemed  to  be  dissolved,  but  such  election  may  be  made  in  ten 
days  thereafter,  according  to  the  mode  prescribed  by  the  charter* 

The  conclusion  is  irresistible  that  if  such  election  be  not 
held  at  either  period,  on  the  first  Monday  in  January,  or  within 
ten  days  thereafter,  then  the  corporation  for  that  cause,  must 
"be  deemed  to  be  dissolved." 

Why  provide  that  the  corporation  shall  not  be  dissolved  by 
a  failure  to  elect  directors,  if  it  would  stiU  continue  in  full  life 
and  not  dissolved,  though  the  failure  had  taken  place? 

It  is  insisted,  that  when  directors  are  elected,  they  shall  con- 
tinue to  hold  their  offices  until  new  directors  are  elected;  and 
if  new  directors  are  never  elected,  the  old  ones  continue  to 
hold  their  appointments  with  full  powers  to  manage  the  affairs  of 
the  company. 

This  position  is  untenable.  The  charter  says,  "The  first  di- 
rectors shall  hold  their  offices  until  the  first  Monday  in  Janua- 
ry, 1809,  and  until  the  new  directors  take  their  seats,  which 
shall  be  on  the  second  Monday,  or  within  ten  days  after  the 
first  Monday,  if  the  directors  are  not  elected  till  that  time,  or 
not  elected  on  the  first  Monday.  The  plain  meaning  then  of 
these  provisions  is,  that  the  new  directors  shall  take  their  seats 
at  the  time  prescribed,  and  until  such  time  the  old  directors 
shall  continue  to  manage  the  affairs  of  the  company;  but  after 
the  time  has  elapsed  for  the  new  directory  to  take  their  seats, 
the  powers  of  the  old  directors  shall  expire. 

No  election  of  directors  having  been  made  since  the  first  Mon- 
day in  January,  1838,  the  powers  of  the  corporation  in  1840, 
when  this  suit  was  directed  to  be  brought  by  the  directors  elect- 
ed in  1838,  had  ceased  to  exist. 

So  much  for  the  evident  meaning  and  constxuction  of  the  act 
of  incorporation.  This  construction  is  in  conformity  with  the 
general  principles  of  law  applicable  to  corporations.    A  corpo- 
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ration  is  the  mere  creature  of  the  act  creating  it.  It  can  do  no 
act  except  in  the  mode  prescribed  by  its  charter.  An  incorpo- 
rated town  can  only  act  by  its  Mayor  and  Aldermen,  except  in 
the  election  of  its  officers,  which  is  done  by  the  qualified  voters. 
A  bank  can  only  act  but  through  the  medium  of  its  directory, 
except  in  the  election  of  directors,  &c.  Wh«n  the  stockhold- 
ers of  the  bank  become  so  situated  that  they  cannot  exercise 
their  functions  by  electing  directors,  at  the  time  and  in  the 
mode  prescribed  by  the  charter,  and  when  there  can  be  no  di- 
rectory to  exercise  the  powers  and  faculties  of  the  corporation, 
then  it  is  dissolved,  or  which  is  the  same  thing  so  far  as  relates 
to  this  case,  it  can  do  no  corporate  act.  The  powers  of  the 
corporation  are  dormant  at  all  events.  All  the  authorities 
agree  in  this.  All  the  cases  cited  on  both  sides  in  2d  Harring- 
ton's, Delaware,  Rep.,  p.  8,  fully  sustain  this  position. 

Chancellor  Kent  lays  down  the  principle,  that  '<a  corporation 
may  be  dissolved,  when  an  integral  part  of  the  corporation  is 
gone,  without  whose  existence  the  functions  of  the  corporation 
cannot  be  exercised,  and  when  the  corporation  has  no  means  of 
supplying  that  integral  part,  and  has  become  incapable  of  act- 
ing, the  corporation  becomes  then  virtually  dead  or  extinguish- 
ed." See  Kent's  Comm.  1st  edition,  p.  248:  R$x  vs.  Morrii^ 
3d  East,  213:  4th  East,  17:  PhUlips  vs.  Wickhcm,  Ist  Paige, 
Ch.  Rep,  595;  Canal  Company  vs.  RaU  Road  Company^  4th 
Gill  &  Johnson's  Rep.  121,  where  the  distinction  between  a 
forfeited  franchise  which  must  be  first  judicially  declared,  and 
a  dissolution  by  the  loss  of  an  integral  part  of  a  corporation  is 
clearly  laid  down. 

The  plaintifis'  counsel  argue  the  case,  as  though  the  charter 
had  expressly  provided,  that  at  the  beginning  of  every  year,  if 
no  new  directors  were  elected,  the  old  ones  should  continue  to 
act  until  a  new  directory  took  their  seats,  no  matter  when. 
This  position  cannot  be  maintained.  The  provision  for  the  old 
directors  continuing  to  act,  is  contained  in  the  last  clause  of  the 
2d  article  of  the  2d  section  of  the  bank  charter,  and  it  applies 
only  to  the  directors  appointed  in  the  act  of  incorporation,  and 
their  successors  elected  on  the  1st  Monday  in  January,  1809. 
All  directors  elected  by  the  stockholders,  went  out  of  office  in 
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one  year  after  they  were  elected  and  took  their  seats,  but  the 
corporation  was  not  to  be  dissolved  if  the  election  of  the  suc- 
cessors did  not  take  place  on  the  1st  Monday  in  January,  in 
each  and  every  year;  but  the  new  directors  elected  on  the  1st 
Monday,  or  if  not  elected,  but  elected  in  ten  days  afterwards, 
might  continue  the  existence  of  the  corporation.  So  that  if  the 
new  directors  were  not  prepared  to  take  their  seats  on  the  2d 
Monday,  but  did  take  their  seats  under  an  election  held  in  ten 
days,  they  could  go  on  and  do  business,  but  the  period  which 
would  elapse  between  the  2d  Monday  in  January,  the  time 
when  the  new  directory  were  to  take  their  seats  and  the  time 
when  they  actually  did  so,  would  be  a  period  when  the  corpo- 
ration, though  in  existence,  could  do  no  corporate  acts.  But 
even  if  the  position  of  plaintiff's  counsel  be  correct,  so  far  ^s 
to  authorize  the  old  directors  when  elected  to  hold  their  offices 
after  the  year,  they  could  only  hold  them  till  the  time  fixed  for 
the  new  directory  to  take  their  seats;  they  could  not  hold  them 
in  perpetuity,  when  no  new  directors  were,  or  could  be  elected. 

Reese,  J.  delivered  the  opinion  of  the  court. 

The  Nashville  Bank  was  incorporated  in  1807.  By  that 
charter,  the  active  corporate  existence  of  the  institution  for  or- 
dinary banking  purposes,  was  to  close  with  the  year  1818.  By 
subsequent  enactment  its  existence  was  prolonged  for  such  pur- 
poses, for  twenty  years  more,  or  until  the  close  of  the  year 
1838.  No  directors  were  elected  after  January,  1838,  the 
president  and  directors  in  office  supposing  they  had  a  right  to 
hold  over  for  the  purpose  of  winding  up  the  affairs  of  the  Bank. 
The  suit  in  this  record  was  commenced,  more  than  a  year  after 
the  first  day  of  January,  1838.  Two  general  questions  have 
been  raised  by  the  record,  and  discussed  before  us.  1st. 
Whethei  the  powers  and  functions  of  the  bank  be  extinct,  that 
is,  whether  as  a  legal  person  the  bank  have  any  existence  what- 
ever, either  actual  or  potential.  And  2d.  Whether  it  be  dor- 
mant and  incapable  at  present  of  maintaining  this  suit,  or  ca- 
pable of  maintaining  it  as  brought  in  the  name  of  the  directors 
holding  over.     The  counsel  for  the  defendant  maintains  the 
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truth  of  one  or  the  other  of  these  two  propositions.  The  coun- 
sel for  the  plain  tiff  denies  both,  and  asserts  that  the  corporation 
under  the  circumstances  which  have  occurred,  is  legally  capa- 
ble of  maintaining  this  action.  We  felt  it  to  be  our  duty  early 
in  the  term  to  announce  orally  the  conclusions  at  which  we  had 
arrived,  with  regard  to  the  first  point,  which  was,  that  the  cor- 
poration is  not  extinct.  We  felt  no  difficulty  in  arriving  at 
this  conclusion,  because  the  3^  section  of  the  charter  of  1807, 
expressly  provides,  "that  the  powers  and  obligations  of  the  corpo- 
ration shall  in  aU  respects  continue,  for  the  purpose  of  bringing 
the  affairs  thereof,  which  shall  be  depending  on  the  1st  day  of 
January,  1838,  to  a  final  settlement  and  determination."  We 
had  only  to  hold  that  the  subsequent  acts  of  extension,  incorpo- 
rated themselves  with  this  act  of  1807,  and  gave  the  same  op- 
eration and  efiect  to  the  above  provision,  with  reference  to  the 
period  of  1838,  that  it  had  when  enacted  with  reference  to  that 
of  1818. 

Of  the  proprie^  of  such  a  construction,  we  could  not  upon 
familiar  and  well  settled  principles  entertain  the  shadow  of  a 
doubt. 

2.  The  counssel  on  both  sides  have,  therefore,  directed  their  at- 
'tention  to  the  second  question,  as  to  whetlier  the  corporation  be 
dormant  or  whether  notwithstanding  the  non-election  of  direc- 
tors after  January,  1838»  the  bank  be  now  legally  capable  to 
maintain  this  action,  and  this  question  has  been  argued  on  both 
sides  with  ingenuity  and  force.  And  first,  as  to  how  the  ques- 
tion is  at  common  law,  when  the  charter  of  incorporation  is  si- 
lent on  the  point. 

The  authorities  which  have  been  examined  by  us,  as  to  cases 
in  England  and  New  York,  are  far  from  satisfactory.  The 
cases  are  so  blended  with  principles  more  immediately  applica- 
ble to  municipal  corporations,  and  municipal  officers,  acting 
sometimes  de  facto  and  colore  ojiciiy  that  it  is  difficult  to  say  on 
which  side,  the  weight  of  opinion  is  to  be  found. 

And  although  we  incline  to  believe  that  the  tendency  of 
the  cases  is,  in  the  absence  of  terms  in  a  charter  restricting  or  en- 
larging the  powers  of  the  corporation  upcxi  this  point,  to  maintain 

the  authority  of  the  officers  who  hold  over  without  an  election, 
67 
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Still  we  cannot  but  feel  after  aU,  that  the  question,  as  chancellor 
Kent  remarks,  is  not  ^^definitely  settled."  It  becomes  more  im- 
portant, therefore,  for  us  to  look  into  the  statute,  and  see  if  we 
can  find  there  any  distinct  purpose  of  the  legislature  on  the  sub- 
ject. And  waiving  any  reliance  on  the  20th  fundemental  article, 
which  has  been  supposed  to  ccHifer,  on  the  directors  in  office  at 
the  termination  of  the  year  1838,  power  and  duty  of  holding  over, 
without  any  further  election,  for  the  purpose  of  closing  and 
winding  up  the  affairs  of  the  association,  we  proceed  to  consider 
what  is  stated  in  the  second  article. 

The  charter  appoints  in  that  article,  nine  gentlemen,  namina- 
tim,  as  directors  of  the  institution,  who  were  to  continue  in  of- 
fice 1^  the  first  Monday  in  January  1809.  And  then  immedi- 
ately after  follows  this  provision:  "The  directors  from  and 
after  that  period,  shall  be  elected  for  one  year  by  the  stockhold- 
ers, for  the  time  being,  at  the  place  where  the  concerns  or  affairs 
of  said  bank  are  carried  on,  on  the  first  Monday  in  January,  in 
each  and  eveiy  year,  during  the  continuance  of  the  corporation. 
The  directors  chosen  at  such  meetings,  shall  take  their  seats  at 
the  board,  on  the  second  Monday  in  January,  in  each  and  every 
year  as  afcxesaid,  and  until  the  nevr  directors  take  their  seats, 
the  former  board  and  president  shall  continue  to  manage  the  af-  * 
fairs  o€  the  company,  in  the  same  manner  as  before  such  elec^ 
tion,  so  that  no  risk  shall  be  run  of  the  affairs  of  said  compa- 
ny being  properly  managed,  until  the  new  directors  form  a 
board,  fiom  and  after  the  said  first  Monday  in  January  in  the 
year  1809." 

Here  is  a  plain  and  explicit  direction  that  an  existmg  board  of 
directors  shall  continue  to  sit,  till  a  new  board  be  organized  and 
supersede  them,  and  for  an  important  reason,  '^ that  there  may 
be  no  risk  as  to  the  affairs  of  the  bank  being  properly  manag- 
ed." The  reason  is  a  general  one;  it  springs  out  of,  and  is  inti- 
mately connected  with  general  provisions  covering  the  whole 
period  of  the  corporation.  But  it  is  argued,  that  it  is  restricted 
by  the  concluding  phrase,  ^<from  and  after  the  first  Monday  in 
January,  1809,"  to  mean  the  board  appointed  in  the  charter 
uominatim. 

This  is  a  very  forced  constructicMi,  contradicting  the  gram- 
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matical  structure  of  the  sentence,  and  of  several  other  senten- 
ceS)  inconsistent  with  the  object  and  purpose  of  the  provisioa, 
and  making  the  phrase  predicable,  not  of  what  is  found  in  the 
sentence  or  in  preceding  sentences,  but  of  something  very  re- 
mote; moreover,  the  phrase  itself,  "from  and  after  the  first  Mon- 
day in  January,  1809,"  is  not  restricting  but  amplifying  in  its 
own  proper  meaning,  covering  the  whole  period  of  the  corpora- 
tion, and  intending  to  declare  and  make  certain  the  general  na- 
ture and  character  of  the  provision.  So  then  we  have  here  the 
usual  provision  found  in  charters,  that  the  old  board  shall  con- 
tinue to  act,  till  superseded  by  anew  one.  And  the  effect  of  this 
provision  is  not  weakened  or  destroyed  by  the  subsequent  de- 
claration that  a  failure  to  elect  directors  on  the  1st  Monday  in 
January,  shall  not  dissolve  the  corporation,  but  it  shall  be  law- 
ful to  elect  them  at  any  time  within  ten  days  thereafter.  To  be 
sure  the  election  for  any  one  year,  cannot  take  place,  except  on 
the  first  Monday  in  January  or  within  ten  days  thereafter*  But 
such  omission  to  elect  will  not  vacate  the  seats  of  the  old  board. 
They  will  continue  to  sit,  in  order  that  there  may  be  no  risk 
that  the  affidrs  of  the  bank  may  not  be  properly  conducted. 
This  provision  is  proper,  important  and  usual;  and  therefore 
ought  to  receive  a  favorable  construction. 

Upon  the  whole,  then,  we  are  of  opinion  diat  the  directors 
are  in  office  for  the  purpose  of  maintaining  this  suit 
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Where  ao  execotaon  is  levied  aad  bond  Uken  for  the  delivery  of  the  property  on  the 
day  of  sale,  the  lien  of  the  ezecation  continnes  antil  the  bond  is  forfeited.  It  is  then 
discharged  and  the  property  is  subject  to  the  claims  of  other  creditors. 

Ready,  for  the  complainant. 
KeebUy  for  the  defendants  in  error. 

Green,  J.  delivered  the  opinion  of  the  court. 

An  execution  for  $4480  20,  in  favor  of  Stephen  D.  C.  Ab- 
bott against  John  Barber,  directed  to  the  sheriff  of  Rutherford 
county,  from  the  Davidson  circuit  court,  tested  of  the  2d  Mon- 
day of  January,  1838,  came  to  the  hands  of  said  sheriff,  and 
was,  on  16th  January,  1838,  levied,  amongst  other  property, 
upon  the  three  negroes  in  controversy.  A  delivery  bond  was 
taken  the  same  day,  with  Thomas  Barber  as  security,  and  was 
forfeited,  and  the  execution,  with  a  large  balance  unsatisfied, 
together  with  the  forfeited  delivery  bond,  was  returned  to  the 
Davidson  circuit  court. 

On  the  30th  day  of  November,  1839,  the  complainant  pur- 
chased the  said  negro  slaves  from  said  John  Barber,  and  took 
Jiis  bill  of  sale  of  that  date  for  them,  which  was  acknowledged 
the  6th  day  of  January,  1840,  and  registered  in  Rutherford 
county,  the  7th  of  January  1840.  An  execution  in  favor  of 
Abbott  against  said  John  Barber,  and  his  security  in  the  delive- 
ry bond,  Thomas  Barber,  was  issued  the  13th  January  1840, 
bearing  test  the  2d  Monday  of  that  month,  and  directed  to  the 
sheriff  of  Rutherford  county,  came  to  his  hands,  and  was  by 
him  levied  upon  the  negroes  in  controversy,  as  tJbe  property  of 
John  Barber.  To  restrain  the  sale,  this  biU  is  filed,  and  the 
question  now  is,  whether  the  levy  of  Abbott's  execution  in  1838, 
created  a  lien  upon  the  negroes  in  controversy,  which  contin- 
ues to  the  present  time,  unaffected  by  the  execution  and  forfeit- 
ure of  the  delivery  bond. 

The  delivery  of  an  execution  to  the  sheriff,  binds  the  defend- 
ant's  goods,  so  that  no  sale  by  him,  after  that  time  would  be 
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good.  But  the  levy  of  the  execution  changes  the  property  of 
the  goods,  placing  them  in  the  custody  of  the  law.  The  sheriff 
acquires  a  specisil  property  that  will  enable  him  to  protect  his 
possession,  and  for  this  end,  he  may  maintain  trover,  or  trespass 
against  any  person,  who  may  take  away,  or  injure  the  goods* 
And  this  property  continues  after  the  return  of  the  execution,  so 
that  he  may  sell,  without  a  vendiHo  ea^ponas. 

By  our  act  of  1801,  ch.  13,  sec.  1,  when  an  execution  is  levi- 
ed upon  property,  if  the  debtor  shall  give  sufficient  security  to 
the  officer,  for  the  forthcoming  thereof,  on  the  day  of  sale,  it  is 
the  duty  of  such  officer  to  take  a  bond  payable  to  the  creditor 
in  double  the  amount  of  the  execution,  conditioned  for  the  de- 
livery of  such  property. 

The  act  of  1831,  ch.  25,  sec.  1,  provides  that  the  security  in 
such  delivery  bond,  shall  only  be  responsible  for  the  value  of  the 
property  specified  in  the  bond  that  shall  not  have  been  delivered. 
The  second  section  provides,  that  if  any  such  bond  shall  be 
forfeited  in  whole  or  in  part,  it  shall  be  the  duty  of  the  sheriff 
or  other  officer,  holding  such  execution  and  bond,  to  proceed  to 
levy  upon  so  much  of  the  property  of  the  defendant,  if  to  be 
found,  as  shall  be  sufficient  to  satisfy  the  same;  and  should 
such  officer  be  unable  to  find  property  of  the  defendant  suffi- 
cient to  satisfy  the  execution,  he  shall  proceed  to  levy  the  same 
upon  the  property  of  the  security,  to  satisfy  so  much  of  the  ex- 
ecution as  the  property  for  the  delivery  of  which  he  became 
bound,  was  valued.  And  if  satisfaction  be  not  made  before  the 
time  required  for  the  return  of  the  execution,  it  is  the  duty  of 
the  officer  to  return  the  forfeited  bond  with  the  execution,  and 
the  clerk  or  justice  is  required  to  issue  an  alias  execution  for  the 
unsatisfied  balance.  And  by  the  third  section,  it  is  provided, 
that  the  delivery  bond  forfeited  shall  be  in  the  hands  of  the  of- 
ficer, a  sufficient  authority  to  levy  and  sell  the  property  of  the 
securities  to  satisfy  so  much  of  the  debt  as  they  may  be  liable 
for.  And  shall  be  sufficient  authority  for  the  clerk,  or  a  justice  to 
issue  an  alias  execution  against  the  defendant  and  his  securities 
without  a  judgment  thereon. 

By  the  provisions  of  this  act,  the  sheriff  instead  of  taking 
possession  of  the  property  levied  on,  if  a  forthcoming  bond  be 
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tendered,  leaves  it  in  the  custody  and  possession  of  the  defend- 
ant. By  taking  the  bond,  he  has  lost  all  control  over  the 
property.  He  has  no  right  to  resume  the  possession  of  it, 
nor  can  he  maintain  any  action  in  reference  to  it*  Still 
we  apprehend  the  lien  of  the  execution  is  not  destroyed 
by  the  mere  execution  of  the  bond.  The  levy  changed  the 
property  of  the  goods,  and  placed  them  in  the  custody  of  the 
law,  and  the  right  of  possession  was  vested  in  the  sheriff.  By 
the  execution  of  the  forthcoming  bond  the  sheriff's  right  of 
possession  is  destroyed,  and  the  defendant  in  the  execution,  is 
entrusted  with  its  custody  until  the  day  of  sale,  when  he  may 
deliver  it  or  not  as  he  chooses.  It  does  not  follow,  however,  that 
because  the  sheriff's  power  of  controlling  the  property  is  gone 
by  the  force  of  the  statute,'  that  the  lien  created  by  the  levy  is 
gone  also.  On  the  contrary  it  seems  necessary  that  the  lien 
should  be  preserved  in  order  to  give  the  sheriff  authority  to  sell, 
when  the  property  may  be  delivered  on  the  day  of  sale.  If 
no  lien  existed  from  the  time  of  the  execution  of  the  delivery 
bond  until  the  day  of  sale,  it  is  not  perceived  by  what  authori- 
ty the  sale  could  be  made,  seeing  no  new  levy  could  be  made 
until  after  a  forfeiture  of  the  bond. 

This  view  of  the  subject  too,  seems  proper,  in  order  that  se- 
curities may  not  be  involved  in  difficulty,  by  finding  the  pro- 
perty of  their  principal  in  the  hands  of  the  officer  by  virtue  ^of 
a  junior  execution,  so  that,  although  they  may  be  bound  by 
,  law  to  deliver  it  to  satisfy  one  execution,  they  will  be  pre- 
vented from  doing  so  by  law,  in  consequence  of  the  levy  of 
another. 

But  after  thedelivery  bond  is  forfeited,  the  conditiop  of  things 
is  very  much  changed.  By  the  8d  section  of  the  actof  1831,  the 
forfeited  bond  operates  as  a  judgment  in  the  sheriff's  hands, 
and  if  it  be  returned  with  the  execution,  the  clerk  is  authorized 
to  issue  an  execution  against  the  principal  and  securities,  with- 
out a  judgment.  The  execution  and  levy,  and  consequently 
the  plaintiff's  lien  upon  the  property,  are  all  merged  in  this  for- 
feited bond,  thus  having  all  the  force  of  a  judgment.  The  plain- 
tiflf's  remedy  is  exclusively  upon  his  bond,  and  the  execution 
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issued  upon  it,  cannot  relate  beyond  the  time  it  was  forfeited 
and  become  a  judgment 

Upon  this  view  of  the  case,  it  is  clecu*,  that  the  lien  created 
by  the  levy  of  the  execution  before  the  bond  was  taken,  is 
merged  in  the  forfeited  bond,  and  entirely  gone. 

But  the  2d  section  of  the  act  of  1831,  declares,  that  when  a 
delivery  bond  shall  be  forfeited  in  whole,  or  in  part,  the  officer 
holding  the  execution  and  bond,  shall  proceed  to  levy,  upon  so 
much  of  the  property  of  the  defendamt,  as  will  satisfy  said  exe- 
cution. It  does  not  direct  that  he  shall  take  into  his  possession 
the  property  he  had  before  levied  on,  but  evidently  regarding 
that  levy  as  of  no  force,  and  the  rights  of  the  plaintiff,  hence- 
forth as  springing  out  of  the  forfeited  bond  entirely,  the  di- 
rection is,  to  levy  on  the  defendant's  goods  for  the  whole  amount, 
and  if  he  have  not  sufficient  to  satisfy  the  demand,  then  to  levy 
on  the  property  of  the  security,  to  the  value  of  the  goods,  for 
the  delivery  of  which  he  became  liable. 

If  this  view  of  the  cause  needed  support  from  authority,  the 
case  of  lAtskva.  Ramsey  (6  Munf.  Va.  Rep.  417)  may  be  cited 
as  strongly  confirmatory.  In  that  csise,  an  execution  against 
Lusk  was  levied  upon  a  stock  of  goods  in  his  store,  and  Ram- 
sey, with  another,  became  his  security  for  their  delivery.  Soon 
afterwards,  and  before  the  day  of  sale,  Lusk  delivered  the 
same  goods  to  the  sheriff,  in  discharge  of  his  body,  that  had 
been  taken  by  virtue  of  acasaySi  the  instance  of  another  credi- 
tor. On  the  day  appointed  for  the  sale,  the  sheriff  attended  to 
receive  the  goods,  but  had  the  key  of  the  store  in  his  own  pock- 
et. A  friend  of  Ramsey  applied  to  the  sheriff  for  the  key,  to 
enable  him  to  deliver  the  goods,  which  was  refused,  and  Ram- 
.sey  filed  his  bill  against  all  the  parties  for  relief. 

The  law  of  Virginia  provides,  that  if  sufficient  security  be 
given  to  the  officer  levying  an  execution,  to  have  the  same 
goods  forthcoming  at  the  time  of  sale,  he  shall  accept  the  same, 
and  suffer  the  said  goods  to  remain  in  the  possession  and  at  the 
risk  of  such  debtpr,  until  the  time  aforesaid,  and  if  the  goods 
be  not  delivered,  the  bond  so  given  and  forfeited  shall  have  the 
force  of  a  judgment. 

In  this  case  all  the  judges  agreed,  that  after  the  bond  is  for- 
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felted,  the  lien  of  the  execution  upon  the  property  on  which  it 
had  been  levied,  is  gone,  and  judge  Cabell  was  of  opinion,  that 
the  execution  of  the  bond  and  restoration  of  the  property  to  the 
debtor,  was  a  discharge  of  the  lien;  that  as  the  sheriff  had  lost 
all  control  over  it,  and  (in  the  language  of  Lord  Holt,  in  Clark 
^  vs.  Withersy  6  Mod.  S92,)  ''there  be  none  who  can  make  title  to 
the  goods  under  the  execution,"  they  are  restored  to  the  first 
owner.  But  judges  Roane  and  Flemming,  held  more  properly, 
we  think,^that  the  sheriff's  loss  of  possession  and  control, 
produced  by  the  operation  of  the  statute,  ought  not  to  be  con- 
strued to  destroy  the  lien  until  the  bond  should  be  forfeited; 
when  operating  as  a  judgment,  it  merges  the  previous  pro- 
ceedings. 

We  are,  therefore,  of  opinion,  that  after  the  delivery  bond 
executed  by  the  Barbers  was  forfeited,  the  hen  of  Abbott's  ex- 
ecution on  these  negroes  was  gone. 

The  execution  that  was  issued  in  1840,  tested  of  the  2d  Mon- 
day of  January,  does  not  overreach  the  complainant's  bill  of 
sale,  which  was  registered  the  7th  of  that  month,  and  necessa- 
rily before  the  second  Monday.  The  complainant  has,  there- 
fore, a  good  title  to  the  negroes,  and  the  defendant  must  be  en- 
joined all  further  proceedings  against  them,  by  virtue  of  his  ex- 
ecution.   Affirm  the  decree. 


DiLLiABD  V8.  Askew  &  Lancaster. 

T.  A.  Laacasier  recovered  a  jadgment  for  $S%  50,  on  the  19th  dajr  of  September.  1840, 
against  W*  H.  AUap  and  H.  H.  Alsnp  before  a  justice  of  the  peace.  Dilliard  ad- 
dressed this  letter  to  the  justice:  '*Yoa  may  enter  Die  as  staj  of  a  judgment  that  T. 
H.  Lancaster  recovered  against  W.  U.  Alrap,  on  the  19th  day  of  September,  for  the 
sura  of  |62  50;  this  21st  day  of  September,  1840."  No  other  judgment  was  render- 
ed against  W.  H .  Alsnp  by  Lancaster  on  that  day :  Held,  that  it  was  sufficiently  ap- 
parent, that  Dilliard  intended  to  communicate  authority  to  stay  the  execution  in 
that  case,  and  that  the  authority  was  sufficient  to  authorise  the  entrjr  of  Dilliard 's 
name  at  security  for  stay  of  execution. 

An  action  of  trover  in  the  circuit  court  of  Smith  county,  by 
Dilliard  against  T.  Lancaster  and  T.  B.  Askew,  for  the  value 
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of  a  wagon  and  horse.  The  defendants  pleaded  not  guilty, 
and  issue  was  taken  thereon.  It  was  submitted  to  a  jury  at  the 
April  term,  1842,  Caruthers,  judge,  presiding.  It  appeared, 
that  on  the  19th  day  of  September,  1840,  W.  H.  Alsup  and  H. 
H.  Alsup  confessed  judgment  before  a  justice  of  the  peace,  for 
$62  50  cents,  in  favor  of  T.  A.  Lancaster.  Dilliard  addressed 
a  letter  to  John  Lancaster,  the  justice,  in  which  he  said,  "You 
may  enter  me  as  stay  of  a  judgment  that  T.  A.  Lancaster  re- 
covered against  W.  H.  Alsup  on  the  19th  September,  for  sixty 
two  dollars  and  fifty  cents,  this  21st  of  September  1840." 
There  was  no  other  judgment  rendered  against  W.  H.  Alsup 
on  that  day.  The  justice  made  the  entry  accordingly.  At  the 
expiration  of  the  stay  ^ji.fa.  was  issued  and  levied  on  a  wag- 
on and  horse,  the  property  of  Dilliard.  The  property  was  sold, 
and  this  action  was  instituted  by  Dilliard  against  the  plaintifi', 
Lancaster,  and  the  constable,  Askew,  iot  the  value  of  the 
property  sold. 

The  court  charged  the  jury,  that  the  authority  to  enter  plaintiff 
as  stay  was  sufficient,  and  the  judgment  valid.  A  verdict  was 
rendered  in  favor  of  the  defendants  and  judgment  rendered  ac- 
cordingly.    The  plaintiff  appealed  in  error. 

McDonald^  for  the  plaintiff. 

Stokes i  for  the  defendants. 

TuaLEY,  J.  delivered  the  opinion  of  the  court. 

On  the  19th  day  of  September,  1840,  Wm.  H.  Alsup  and 
H.  H.  Alsup  confessed  a  judgment,  for  the  sum  of  $62  50,  in 
favor  of  T.  A.  Lancaster.  On  tbe21st  September,  1840,  Alex- 
ander Dilliard,  by  a  written  authority,  directed  the  justice  who 
rendered  the  judgment  to  enter  his  name  as  stay  on  a  judgment 
that  T.  A.  Lancaster  recovered  against  Wm.  H.  Alsup,  on  the 
19th  of  September,  1840,  for  $62  50.  On  the  19th  Septem- 
ber this  was  done.  When  the  time  of  stay  expired,  an  execution 
was  issued  on  the  judgment  against  Wm.  H.  Alsup,  H.  H.  Al- 
sup, and  Alexander  Dilliard  the  stayor;  the  latter  of  whose  pro- 
68 
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perty  was  sold  by  Thomas  B.  Askew,  the  constable  and  one 
of  the  defendants,  to  pay  the  debt;  and  this  acticm  is  biougfat 
to  recover  the  value  thereof. 

The  question  for  consideration  is,  whether  the  authority  as 
worded  was  sufficient  to  warrant  the  justice  to  enter  the  name 
of  Dilliard  as  security  for  the  stay  of  execution;  the  circuit 
judge  held  that  it  was;  and  we  think  correctly-  The  pnx)f 
shews  that  there  was  no  other  judgment  rendered  against  Wm. 
H.  Alsup  on  that  day.  The  name  of  the  plaintiff  in  the  judg* 
menty  and  the  authority  correspond.  The  amount  and  the  date 
are  the  same.  This  shews  with  sufficient  certainty,  that  this 
was  the  jiktgment  which  DiUiaid  intended  to  stay. 

The  fact  that  the  judgment  was  also  against  H.  H.  Alsup 
cannot  vitiate  the  proceeding  One  party  to  a  judgment  may 
stay  it*  Dilliaid  was  bound  for  Wm.  H.  Alsup,  and  the  debt 
not  being  paid  at  the  expiration  of  die  stay,  Wm.  H.  Alsup  was 
liable  and  of  course  his  security*    Judgment  affirmed. 


Pillow  t».  Hardeman,  aimV. 

The  **leg«l  representatiTe**  of  a  dead  man,  it  hn  administrator  or  execator,  and,  there- 
fore, a  notice  addreMed  through  the  mail  to  the  **Ieg^]  representatiTe"  of  Harde- 
man, deceased,  the  endorser,  in  due  time,  to  the  last  residence  of  the  deceased,  iagood, 
thoogh  it  does  not  appear  that  the  l^gal  representative  ever  received  it. 

This  was  an  action  of  assumpsit,  instituted  in  the  circuit 
court  of  Williamson  county,  by  Pillow  against  Hardeman,  ad- 
ministrator of  Hardeman,  on  the  endorsement  by  the  deceased 
of  a  note*  Flea,  noorassumpsit,  and  issue  talcen.  And  on  the 
trial  before  a  jury,  the  question  was  as  t»  the  sufficiency  of  the 
notice  tathe  endorser*  The  notary  addressed  a  letter,  through 
the  mail,  to  the  last  residence  of  the  deceased,  in  due  time,  <<to 
the  legal  representative'*  of  Thomas  Hardeman,  containing  in- 
ionnation  of  non-payment  by  the  maker  and  protest  Pillow 
was  informed  of  the  death  of  the  endorser,  but  did  not  know 
who  was  administrator  or  executor  of  the  estate.  IHiere  was 
no  proof  that  the  administrator  ever  received  it. 
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The  judge  charged  the  juiy  thatthe  notice  was  not  sufficient, 
unless  it  were  proved  that  the  administrator  received  the 
notice* 

The  jury  rendered  a  verdict  in  favor  of  the  defendant,  and 
the  plaintiff*  prosecuted  his  appeal  in  error. 

R*  C*  Fetter  J  for  the  plaintiff*  in  error. 

Ashdrew  Etoing^  for  the  defendant  in  error. 

The  charge  of  the  court  in  this  case  was,  that  the  direction 
on  the  back  of  the  letter  of  notice,  viz,  "To  the  legal  repre- 
sentative of  Thomas  Hardeman,"  was  too  indefinite  to  create  a 
presumption  that  it  was  received  by  his  executor  or  adminis- 
trator unless  further  proof  was  adduced  of  the  fact  I  think 
this  charge  correct.  The  Post  Office  is  a  means  of  delivering 
notice  recognized  by  law,  solely  on  the  account  of  its  being  a 
government  engine,  and  the  saving  of  trouble  and  great  ex- 
pense. No  conveyance  through  a  belman,  private  post  or  con- 
veyance has  ever  been  recognized  as  creating  a  presumption 
of  delivery.  In  order  to  the  right  reception  of  a  letter  through 
the  mail,  a  proper  and  certain  designation  of  the  individual  is 
necessary  as  no  other  directions  accompany  the  letter.  See 
Chitty  on  Bills,  505,  21  English  C.  L.  Rep.  402. 

Is  the  direction  in  this  case  certain  or  properf  If  the  Notary 
Public  was  aware  of  the  death  of  Thomas  Hardeman,  he  ought 
to  have  enquired  who  was  executor  or  administrator,  and  sent 
the  notice  to  him.  It  is  true,  that  the  supreme  court,  in  the  case 
of  The  PlaiUeri  Bank  vs.  S.  M.  Whke  aimW.  2  Hum.  114, 
say  that  he  is  not  absolutely  bound  to  know  who  the  executor 
or  administrator  is  in  all  cases,  regardless  of  time  and  distance; 
but  it  will  be  remembered,  in  that  case  the  notary  was  unaware 
of  the  death  of  the  intestate.  Here  there  was  something  to 
put  him  on  his  enquiry. 

But  suppose  it  was  not  his  duty  to  make  any  enquiry,  tiien 
he  ought  to  have  directed  the  notice  to  Thomas  Hardeman,  at 
FrankUn.  See  Planters'  Bank  vs.  S.  M.  Whke,  adm'r.  The 
phrase  "legal  representative"  is  a  mongrel  one;  it  may  mean 
ne3ct  of  kin,  executor  or  administrator,  children,  grand-chil- 


640  NASHVILLE : 

[Pillow  M.  UttrdemMi  adinV.} 

I  dren,  &c.     See  3  Brown's  C.  C.  224:  3  Vesey  486:  Nic.  & 

Car.  253,  Statute  of  Distributions- 
There  is  no  doubt  but  that  notice  should  be  given  to  the  ex- 
ecutor or  administrator  of  a  party  who  is  dead.  Chitty  629. 
But  if  there  be  no  executor  or  administrator,  notice  sent  to  the 
residence  of  the  deceased  party's  family  is  sufiBcient.  Chitly,  ■ 
529,  note  k.  And  if  there  be  an  executor  or  administrator, 
but  their  existence  be  not  known  to  the  holder,  notice  addressed 
to  the  endorser  at  the  residence  of  his  family  is  sufficient.  17 
John.  Rep.  25^  27, 

Reese,  J.  delivered  the  opinion  of  the  court. 

This  was  an  action  against  the  administrator  of  Thomas 
Hardeman  deceased,  who  was  the  endorser  of  a  promissory 
note  made  payable  at  the  Planters'  Bank,  Nashville.  Before 
the  maturity  of  the  note  Thomas  Hardeman  died.  The  notary 
at  the  time  of  the  protest,  was  informed  of  the  death  of  Harde- 
man, but  ignorant  as  to  the  fact  whether  he  had  an  executor  or  ad- 
ministrator or  either,  but  as  Hardeman  had  resided  at  the  time  of 
his  death  in  the  town  of  Franklin,  between  which  place  and  Nash- 
ville there  is  much  intercourse,  the  notary  upon  enquiry  might 
have  been  informed.  He  directed,  however,  through  the  mail,  in  \ 
due  time,  notice  of  the  non-payment  and  protest,  "to  the  legal  J 
representative  of  Thomas  Hardeman  deceased."  And  the 
principal  question  before  the  circuit  court  was  whether  notice 
so  directed  was  sufficient  in  the  absence  of  proof  of  its  actual 
reception  by  the  administrator.  The  court  charged  the  jury, 
"that  it  was  insufficient,  that  the  words  "legal  representative," 
would  apply  in  one  connexion  to  the  next  of  kin  of  a  man,  or 
those  entitled  to  his  personal  property,  and  in  another  connex- 
ion would  apply  to  his  executor  or  administrator."  A  verdict 
upon  this  charge  was  found  against  the  plaintiff,  who  mov6d 
for  a  new  trial,  which  was  refused,  and  he  has  thereupon  prose- 
cuted his  appeal  to  this  court,  and  the  only  question  here  is 
whether  the  charge  of  the  circuit  court  upon  this  point  shall  be 
held  to  be  correct.  And  we  are  well  satisfied  that  it  is  errone-S 
ous.     It  is  true  as  stated  by  the  circuit  court,  that  the  phrase 
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"legal  representative,"  must  sometimes  be  hedd  to  indicate  the 
next  of  kin,  but  this  is  not  because  the  words  are  in  themselves 
of  vague  and  doubtful  signification,  and  have  never  had  affixed 
to  them  an  ordinary  and  appropriate  meaning,  but  because  oth- 
er words  associated  with  them,  or  found  in  the  context  of  some 
instrument,  or  will  or  deed,  may  constrain  those  who  expound 
such  instrument,  to  depart  from  and  abandon  the  legal  and  ordi* 
nary  signification  of  the  terms.  This  fate  not  unfrequendy  at- 
tends a  large  portion  of  the  words  of  our  language,  and  indeed 
of  every  language;  the  ordinary  sense  of  particular  phrases, 
however  well  ascertained,  having  to  yield  to  the  sense  and 
meaning  of  the  context  and  to  the  scope  and  purpose  of  the  in- 
strument But  upon  the  back  of  a  letter  there  is  no  such  con- 
text, or  at  any  rate  there  was  not  upon  the  letter  in  question.  If 
the  ordinary  meaning  of  the  words  in  question,  therefore,  ap- 
propriately embraces  an  executor  or  administrator,  they  would 
constitute  a  sufficient  direction. 

It  is  held  in  a  number  of  cases  that  the  words  "legal  repre- 
sentative" are  synonymous  in  their  ordinary  use  with  execu- 
tor or  administrator.  See  2  Williams'  Ex'rs.  820:  Med.  and 
Gild  159.  See  1  Russ.  and  M.  587.  But  it  is  also  ruled  in 
other  cases,  "that  the  ordinary  sense  of  the  words,  'legal  repre- 
sentative,' "  may  l)e  controlled  by  a  different  intention  appear- 
ing upon  the  whole  instrument.  W.  Ex.  822:  1  M.  &  K. 
465:  3  Ves.  146.  The  words  are  alike  descriptive  of  an  exe- 
cutor or  administrator,  and  would  be  appropriate  to  a  case 
where  a  party  directing  the  notice  might  be  uninformed  as  to 
which  of  those  offices  specifically,  the  person  to  be  notified  was 
entitled.  Upon  the  whole,  we  think  the  notice  was  well  and 
sufficiently  directed,  and  we,  therefore,  reverse  the  judgment 
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Where  the  terms  of  a  sale  are  ag^reed  oiii  and  the  bargaia  Jtruck,  and  every  thing  the 
seller  has  to  do  with  the  goods  ii  complete,  the  contract  of  sale  becomes  absolate* 
without  actual  payment  •r  delivcty,  and  the  property  and  Um  riak  of  accident  to  the 
goods  vest  in  the  buyer. 

Caialt  for  the  plaintiff  in  error. 
Nicholsarij  for  the  defendant  in  error. 

Green»  J.  delivered  the  opinion  of  the  court. 

This  suit  was  brought  before  a  justice  of  the  peace,  for  the 
price  of  a  mule  colt.  The  bill  of  exceptions  shows,  that  Good- 
rum  purchased  from  Smith  a  mule  colt,  for  the  price  of  for^ 
dollars,  which  was  to  run  with  the  dam  five  months.  Smith 
offered  to  let  Goodrum  keep  his  mare  with  the  cdt,  which 
Goodrum  declined.  It  was  then  proposed  by  Smith,  that  the 
mare  and  colt  should  be  put  in  the  pasture  of  one  Bjnum,  to 
which  Goodrum  assented.  The  mare  and  colt  were  according- 
ly placed  in  Bynum's  pasture,  where  the  colt  died  before  the  ex- 
piration of  the  five  months. 

The  question  is,  at  whose  risk  the  colt  was  placed  by  this 
contract,  while  it  was  in  Bynum's  psLSture. 

In  2d  Kent's  Com.  492,  it  is  laid  down  that  **when  the  terms 
of  sale  are  agreed  on,  and  the  bargain  is  struck  and  every  thing 
that  the  seller  has  to  do  with  the  goods  is  complete,  the  con- 
tract of  sale  becomes  absolute,  without  actual  payment  or  deliv- 
ery, and  the  property,  and  the  risk  of  accident  to  the  goods, 
vest  in  the  buyer." 

The  same  principle  was  decided  by  this  court  in  the  cases 
of  Shaw  vs.  Smithy  9  Yerg.  R.  97,  and  Potter  vs.  Coward,  Meigs 
R.22. 

But  in  the  present  case,  the  colt  was  put  in  Bynum's  pasture 
by  an  arrangement  between  the  parties  to  the  contract,  and  was 
thereby  actually  delivered  to  Goodnun.  So  there  is  no  ques- 
tion but  that  the  sale  was  complete  and  he  must  bear  the  loss. 

Let  the  judgment  be  affirmed. 
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Washington  vs,  Tait,  Abministratob. 

1,  U  a  creditor  do  any  act  iojorioot  to  tb«  surety  or  incoDaistent  with  hi«  rightB,or  if 
he  omit  to  do  any  act  when  required  by  the  sarety,  which  his  doty  enjotDs  him  to 
do«  and  the  omitaioo  proves  injarioua  to  the  surety,  ia  all  such  cases  the  latter  will 
be  discharged,  and  he  may  set  up  snch  eoodact  as  a  deFeoce  to  any  soit  brought 
against  him,  if  not  at  law  at  all  events  in  equity.    1  Story's  £qaity,  sec.  325. 

3.  If  a  creditor  withont  any  commonication  with  the  surety  and  assent  on  his  part  should 
stipulate  in  a  binding  manner,  upon  sufficient  consideration,  for  further  delay  and 
poetponement  of  the  day  oif  payaent  of  the  debtt  that  will  operate  io  equity  as  a 
discharge  of  the  surety .    Story,  s^c  386^ 

3.  Tait  had  loaned  Smith  Union  Bank  notes  payable  at  Philadelphia,  and  it  was  tha 
understanding  of  the  parties  that  the  debt  was  to  be  paid  in  the  same  description  of 
money .  These  had  greatly  depreciated  in  value,  and  Tait  insisted  on  a  note  for 
15  per  cant*  thediffereooe  between  their  value  at  that  time  and  when  he  made  the 
loan.  Smith  gave  his  note  with  this  understanding,  and  Tait  agreed  to  wait:  Held, 
that  this  was  a  binding  contract  for  delay  of  payment. 

4.  A  security  has  a  right  to  go  into  a  court  of  equity  to  compel  the  principal  debtor  to 
exonorate  him  from  his  liability  by  paying  the  debt    I  Story's  £q.  sec.  387. 

a 

This  ill  a  bill  filed  io  the  Chancery  court  at  Franklin  by 
Gilbert  6.  Washington  against  John  Tait,  administrator,  &c., 
and  James  Smith* 

Washington  was  Smith's  security  on  a  note  to  Robert  Tait, 
deceased.  John  Tait,  the  administrator,  sued  Washington  in 
the  circtiit  court  of  Davidson  county  and  recovered  judgment ' 
on  the  13th  May,  1840,  for  $1,215  40,  This  bill  was  filed  to 
enjoin  the  collection  of  the  amount  of  said  judgment  and  for 
general  relief.  A  deczee  was  had  in  favor  of  complainant 
making  the  injunction  prayed  for  perpetual.  The  defendant 
Tait,  aj^pealed  to  this  court  For  other  facts  of  the  case— see  the 
opinioD  of  the  court. 

E.  H.  Etomgt  for  complainant. 

jR.  /.  Mdgs  for  the  defendant,  Tait,  cited  and  commented  on 
the  following  authorities:  7  Yerg.  30,  2  Ves.  243, 1  Story's  Eq. 
sec.  323,  324,  325,  326:  9  Yerg.  52,  1  Leigh  436,  6  Con.  R.  U. 
S.  611. 

Gbben,  J.  delivered  the  opinion  of  the  court. 

The  bill  alledges  that  complainant  became  surety  for  one 
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James  Smith  in  a  note  for  $1030,  payable  to  Robert  Tait;  that 
after  the  debt  became  due,  Robert  Tait  applied  to  complain- 
ant for  payment,  which  was  not  made,  but  complainant  told 
Tait  that  he  must  not  leave  Nashville  until  the  matter  was  set- 
tled. In  a  day  or  two  afterwards  Tait  was  at  complainant's 
house  and  told  him  that  the  matter  vdth  Smith  was  arranged, 
and' in  a  few  days  thereafter  died-  Complainant  saw  Smith  a 
short  time  afterwards  and  enquired  of  him  how  the  matter  had 
been  settled,  and  was  informed  by  him  that  John  Tait,  the  de- 
fendant, had  agreed  to  give  him  time  to  pay  the  note,  he,  Smith, 
having  placed  in  said  John  Tait's  hands  claims  for  collection, 
which  were  to  be  applied  in  discharge  of  the  note — Smith  has 
become  insolvent." 

The  answer  of  John  Tait,  the  executor,  states  that  after  the 
death  of  Robert  Tait,  he  found  among  his  papers  the  note  for 
$1030,  mentioned  in  the  bill,  and  a  due-bill  for  $162.  As  to 
the  attempted  arrangement  with  Robert  Tait,  and  as  to  wheth- 
er he  agreed  to  give  Smith  time,  the  defendant  has  no  knowl- 
edge, information  or  belief,  but  there  is  no  evidence  remaining 
of  any  consideration  for  such  an  agreement.  The  defendant 
denies  that  he  gave  Smith  time  otherwise  than  by  simply  de- 
laying to  proceed  against  him  by  suit  as  long  as  he  thought  him- 
self justifiable  in  so  doing.  James  Smith  states  in  his  deposi- 
tion, that  after  the  note  became  due,  Robert  Tait  called  on  him 
at  NashviUe,  and  demanded  a  settlement  of  their  affairs,  pro- 
posing to  indulge  him  provided  he  would  give  his  note  for  a 
certain  amount  of  interest  over  and  above  what  is  allowed  by 
law. 

The  money  Smith  had  borrowed  of  Tait  consisted  of  Union 
Bank  notes  payable  at  Philadelphia.  These  notes  having  fall- 
en in  value,  Tait  demanded  that  Smith  should  include  in  the 
proposed  note  fifteen  per  cent,  exchange.  To  this  Smith  ob- 
jected as  unjust,  and  Tait  left  him,  but  afterwards  returned 
and  informed  him  that  he  had  been  to  see  G.  G.  Washington, 
who  had  directed  him  to  have  the  business  closed  forthwith, 
as  he  would  no  longer  be  accountable  for  the  money. 

Tait  then  threatened  that  if  Smith  did  not  agree  to  give  him 
a  note  for  the  interest  and  exchange,  as  above  stated,  he  would 
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forthwith  bring  suit.  Rather  than  be  su«d,  Smith  submitted 
to  Tait's  terms.  The  complainant  knew  nothing  of  this  arrange- 
ment at  that  time.  Upon  this  statement  of  the  case,  the  ques- 
tion is  whether  the  complainant,  as  surety  for  Smith,  is  released 
from  his  obligation,  by  reason  of  the  transactions  between 
Smith  the  principal,  and  Tait  the  creditor. 

In  1st  Stoiy's  Equity,  sec.  325,  it  is  laid  down,  "that  if  a 
creditor  does  any  act  injurious  to  the  surety,  or  inconsistent 
with  his  rights,  or  if  he  omits  to  do  any  act  when  required  by 
the  surety,  which  his  duty  enjoins  him  to  do,  and  the  omission 
proves  injurious  to  the  surety,  in  all  such  cases  the  latter  will 
be  discharged,  and  he  may  set  up  such  conduct  as  a  defence 
to  any  suit  brought  against  him,  if  not  at  law,  at  all  events  in 
equity." 

"It  is  upon  this  principle,"  says  the  same  author  in  section 
326,  "that  if  a  creditor  without  any  comumunication  with  the 
surety  and  assent  on  his  part,  should  stipulate  in  a  binding 
manner,  upon  sufficient  consideration,  for  further  delay  and 
postponement  of  the  day  of  payment  of  the  debt,  that  will 
operate  in  equity  as  a  discharge  of  the  surety."  In  this  case 
the  bill  alledges  that  complainant  told  Tait  "he  must  not  leave 
Nashville  until  the  matter  was  settled." 

In  a  day  or  two  afterwards,  Tait  told  complainant  the  matter 
was  adjusted.  Smith  proves  that  Tait  told  him  he  had  been 
to  see  the  complainant  who  had  directed  to  have  the  business 
closed  forthwith,  as  he  would  no  longer  be  accountable  for  the 
money.  Smith  then  executed  his  note  for  fifteen  per  cent,  ex- 
change and  interest,  and  Tait  agreed  to  wait.  Washington 
knew  nothing  of  this  arrangement.  The  allegation  of  the  biU 
is  fully  sustained  by  the  proof,  and  the  deposition  of  Smith  is 
corroborated  by  the  fact  stated  in  the  answer  of  the  executor, 
that  he  found  among  Tait's  papers  a  due-bill  on  Smith  for  $162. 
This  note  amounts  to  something  more  than  the  fifteen  per  cent 
exchange,  which  Smith  says  he  agreed  to  give,  together  with 
some  amount  of  interest  over  and  above  what  is  allowed  by 
law.  The  $1030  note  would  bear  six  per  cent  interest,  and 
the  amount  agreed  to  be  given  beyond  that  in  addition  to  the 

fifteen  per  cent,  would  probably  be  small,  making  the  sum  for 
69 
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wbicb  Smith  would  probably  execute  his  note,  correspond 
with  the  $162  doe-bill,  and  thus  maldng  the  admission  in  the 
answer,  of  the  existence  of  that  note,  corroborate  the  trudi  of 

Smith's  evidence. 

The  question  then  is,  was  this  a  binding  contract?  And  of 
this  there  can  be  no  doubt.  Tait  had  loaned  Smith  Union 
Bank  notes  payable  at  Philadelphia,  and  it  was  the  understand- 
ing of  the  parties  that  the  debt  was  to  be  paid  in  the  same  de- 
scription of  money.  These  had  greatly  depreciated  in  value, 
and  Tait  insisted  on  a  note  for  fifteen  per  cent,  the  difference 
between  their  value  at  that  time  and  when  he  made  the  loan. 
Smith  gave  his  note  with  this  understanding,  and  Tait  agreed 

to  wait. 

If  this  is  not  a  binding  contract,  it  is  difficult  to  perceive  how 
a  contract  for  delay  of  payment  can  be  rendered  obhgatory. 
It  is  not  only  a  binding  contract,  but  it  is  made  in  opposition  to 
Washington's  request  and  earnest  injunction  upon  him  not  to 
leave  Nashville  until  the  matter  was  setded. 

Waslangton  had  a  right  to  come  into  a  court  of  equity  to 
compel  Smith  to  eionorate  him  from  his  liability  by  paying  the 
debt  1  Story's  Eq.  sec.  327.  But  by  his  contract  for  delay, 
Tait  suspended  his  own  remedy,  and  as  the  surety  could  only 
be  subrogated  to  the  rights  of  the  creditor,  the  principal  debtor 
would  have  the  same  equities  against  him  as  against  the  credi- 
tor, McLemore  vs.  Potoell,  12  Wheat's  Rep.  667.  We  are  of 
opinion,  therefore,  that  the  decree  be  affirmed. 
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Wade  et  ais.  vs.  Obbbn  et  cds. 
Gbbbi}  ei  ats^  v$.  Wade  et  ais. 

1.  Before  (he  passage  of  the  act  of  1831,  ch.  90,  if  a  father  delivered  siaTet  to  bis 
aoQ-io-Iaw  and  daughter  oa  her  marriage,  without  any  explanation  as  to  the  manner 
ia  which  they  were  to  hold  them,  a  gift  to  the  aon-in-law  was  presumed. 

±,  A  declaration  of  a  loan,  aoeording  to  the  act  of  1801,  ch.  25,  s^.  2,  mast  be  made 
by  the  party  having  the  right  to  the  property  at  the  time  of  the  declaration.  A  de- 
claration made  by  any  other  person  would  be  of  no  validity. 

3.  A  deed  of  trust  embracing  property  consumable  in  the  use,  is  void  as  to  the  credit- 
ors and  purchasers  of  vendor,  but  valid  as  between  the  parties,  or  as  against  those 
who  have  no  claims  superior  to  the  vendor. 

4.  He  who  stands  by,  having  a  claim  t0  property,  and  sees  a  third  person  expend  his 
money  in  the  purchase  of  it,  in  ig^rance  of  any  incumbrance  thereupon,  without 
making  his  claim  known,  shall  afterwards  be  prevented  from  asserting  his  claim. 
This  rule  does  not  apply  where  claimant  only  assisted  in  making  aralnation  and 
division  of  the  property.  ^ 

5.  Wade  made  a  deed  of  tnist,  conveying  isertain  slaves,  and  held  possession  of  them 
after  the  execution  thereof:  H^d,  that  in  the  absence  of  proof  to  the  contrary,  he 
woald  be  presumed  to  hold  in  that  capacity  in  which,  by  law,  he  should  hold . 

6.  A  surety  who  has  paid  money  for  his  principal,  may  be  substituted  in  equity  to  the 
lien  which  the  creditor  may  have  had  on  the  property  of  the  principal  debtor- 

7.  Where  the  creditor  had  recovered  judgment  against  the  principal  and  surety,  and  the 
surety  has  paid  the  money,  the  principal  debtor  has  no  right  to  set  up  as  a  defence 
against  the  claim  of  surety,  that  part  of  the  judgment  paid  by  the  surety  was  for 
usury. 

W.  E,  Venablcf  for  the  complainants. 
James  Campbell^  for  the  defendants. 

ReadY)  special  J.  delivered  the  opinion  of  the  court. 

On  the  24th  day  of  January,  1832,  Thomas  Green  became 
the  security  of  Farleigh  B.  Wade,  the  husband  of  Patsy  Wade, 
in  a  note  drawn  in  favor  of  Peter  S.  Decherd  for  $400,  to  fall 
due  the  25th  of  December  thereafter.  To  indemnify  Green 
and  secure  him  against  loss  on  account  of  said  suretyship,  Far- 
leigh B.  Wade  executed  a  deed  of  trust,  of  the  same  date,  to 
Joseph  Huddleston  as  trustee,  conveying  his  present  crop  of 
cotton,  com,  fodder  and  oats,  also  his  pending  crop  of  cotton, 
corn,  fodder  and  oats,  his  furniture,  stock,  &c.  and  also  a  negro 
girl,  Hannah,  and  her  child.     The  deed  of  trust  provided,  if 
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Wade  did  not  pay  oflF  said  note  at  maturity,  or  release  Green 
from  his  liability  as  surety,  the  trustee  shall  sell  the  property 
conveyed,  or  so  much  thereof  as  might  be  necessary  and  apply 
the  proceeds  to  the  payment  of  said  debt,  and  the  accruing  in- 
terest and  cost  if  any.  It  was  also  provided  in  the  trust  deed, 
that  Wade  should  remain  in  possession  of  the  property  convey- 
ed until  it  might  become  necessary  for  the  trustee  to  sell  to  ef- 
fectuate the  purposes  of  the  trust.  Wade  did  not  pay  the  note 
at  maturity  or  release  Green  from  his  liability  as  surety,  but 
procured  a  renewal  of  the  note,  to  which  Green  assented  and 
executed  the  new  note  as  surety.  The  note  was  renewed  from 
time  to  time,  Green  still  standing  as  surety,  until  the  19th  of 
February,  1838,  when  the  last  renewal  took  place;  the  debt  had 
then  increased  to  $508  17,  besides  about  160  dollars  which 
had  been  paid  by  Green,  for  which  sum  Wade  and  Green  re- 
newed their  note,  to  fall  due  the  1st  day  of  January,  1839.  This 
last  note  was  endorsed  by  Decherd  to  John  C.  Brazleton,  and 
not  being  paid  at  maturity,  Brazleton  instituted  suit  thereon,  in 
the  circuit  court  of  Franklin  county,  against  Wade  and  Green 
as  drawers  and  Decherd  as  endorser,  and  on  the  13th  day  of 
May,  1839,  recovered  judgment  against  them  for  $519  17  debt 
and  interest,  besides  costs  of  suit.  On  the  8th  day  of  October 
a  Ji.  fa.  was  issued  on  this  judgment  to  the  sheriff  of  Franklin 
county,  which  he  levied  on  Hannah  and  her  child,  Washington, 
as  the  property  of  Farleigh  B.  Wade,  but  returned  that  the 
levy  was  made  too  late  to  sell.  On  the  14th  day  of  March 
1840,  an  alias  Ji.  fa.  was  issued  and  levied  on  the  property  of 
Thomas  Green,  but  was  returned  without  sale  by  order  of  the 
plaintiff. 

When  Green  found  payment  of  said  judgment  was  likely  to 
be  coerced  from  him,  he  and  Huddleston  the  trustee,  took  Han- 
nah and  her  child,  Washington,  into  possession,  for  the  purpose 
of  selling  them  under  said  trust  deed,  to  pay  off  said  judgment* 

Before  the  sale  could  be  made,  and  on  the  7th  day  of  April 
1840,  Patsy  Wade  filed  her  bill  and  enjoined  the  sale  of  Han- 
nah and  Washington.  On  the  23d  day  of  May,  1840,  a  pluries 
fi.  fa.  was  issued  on  said  judgment,  which  was  returned  "set- 
tled in  full  the  15th  June,  1840,  by  Thomas  Green."     It  appears 
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the  negro  Hannah,  the  mother  of  Washington,  together  with 
three  others  were  previous  to  1822,  placed  in  the  possession  of 
Henry  Hill,  who  resided  in  FrankUn  county,  Tennessee,  by  his 
father-in-law  Francis  Modena  of  Virginia,  and  that  two  single 
daughters  of  Francis  Modena,  were  then  living  with  Hill, 
namely  Patsy,  who  in  1822,  married  Farleigh  B.  Wade,  and 
Caty  who  married  Nathan  Landridge.  When  Patsy  married 
Wade,  Hannah  was  placed  in  their  possession,  and  she  togeth- 
er with  her  increase  remained  in  their  undisputed  possession 
from  that  time  up  to  the  time  Green  and  Huddleston  took  Hem- 
nah  and  Washington  into  their  possession,  under  the  deed  of 
trust,  with  the  exception  of  one  of  Hannah's  children,  which 
had  been  shortly  before  levied  on  as  the  property  of  Wade. 
During  all  the  time  said  negroes  were  in  the  possession  of  Wade, 
he  exercised  acts  of  ownership  over  them,  controlled  them  and 
used  them  as  his  own.  When  Caty  Modena  married  Nathan 
Landridge,  one  of  said  negroes,  was  in  like  manner  placed  in 
their  possession.  Patsy  Wade  claims  the  right  to  enjoin  the 
sale  of  the  negroes  Hannah  and  Washington,  as  cestui  que  trust 
under  a  deed  of  trust  executed  by  Henry  Modena,  as  agent  and 
attorney  in  fact  of  Francis  Modena,  to  Elijah  D.  Robbins  as 
trustee,  bearing  date  the  12th  day  of  September,  1836.  She 
alledges  in  her  bill,  that  the  possession  which  her  husband  had 
of  said  slaves,  previous  to  that  time  was  under  a  loan  from  her 
father,  Francis  Modena;  that  the  deed  of  trust,  to  Robbins  was 
executed  in  pursuance  of  the  provisions  of  a  power  of  attorney 
from  her  father  to  Henry  Modena,  dated  the  6th  July  1835,  au- 
thorizing him  to  take  said  negroes  into  his  possession,  together 
with  others  then  held  by  his  two  sons-in-law,  and  to  make  such 
division  and  conveyance  of  them  as  he  might  deem  necessary 
to  secure  the  use  of  them  to  his  three  daughters,  during  their  natu- 
ral lives  and  to  their  lawful  heirs  in  remainder  after  their  death; 
that  in  carrying  into  effect  the  power  conferred  on  him,  the  said 
Henry  Modena  called  on  four  disinterested  persons,  Thomas 
Green  being  one  of  them,  to  value  said  slaves,  and  make  a  di- 
vision of  them;  that  Green  performed  the  required  service  with- 
out setting  up  any  lien  on  Hannah  and  Washington;  that  the 
said  two  negroes  were  on  the  date  of  the  deed  of  trust  to  Rob- 
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bins  delivered  to  her,  and  she  has  remained  in  possession  of 
them,  holding  and  claiming  them  as  her  own,  until  they  were 
taken  out  of  her  possession  by  Green  and  Huddleston. 

She  alledges  that  her  husband  F.  B.  Wade,  never  had  any 
title  to  said  slaves;  that  the  conveyance  in  trust  to  Huddleston 
is  fraudulent  and  void,  in  consequence  of  consumable  articles 
which  it  purports  to  convey;  that  even  if  it  be  not  void  for  fraud. 
Green  lost  his  lien  by  assisting  in  making  the  division  and  valu- 
ation, and  standing  by  when  the  conveyance  was  made  in  trust 
to  Robbins  for  her  use,  without  asserting  his  lien,  and  that  she 
has  a  good  title  by  virtue  of  the  statute  of  limitations,  having 
been  in  possession  claiming  them  as  her  own  more  than  three 
years  from  the  date  of  the  deed  of  trust  to  Robbins. 

It  is  insisted  on  the  part  of  Green,  that  Wade's  possession  of 
the  slaves,  previous  to  the  deed  of  trust  of  the  20th  of  January 
1832,  for  his  indemnity,  was  by  virtue  of  a  gift  from  Francis 
Modena,  and  if  not  by  gift,  it  was  under  a  loan,  which  was.  not 
declared  by  deed  or  will  in  writing,  proved  and  recorded  ac- 
cording to  the  provisions  of  the  act  of  1801,  ch.  26,  sec.  2,  and 
under  which  loan  he  had  continually  held  possession  for  more 
than  five  years,  which  vested  the  title  in  him,  so  far  as  his  cred- 
itors and  purchasers  from  him  are  concerned. 

Thomas  Green  died  intestate  shortly  after  he  filed hisanswer 
to  the  bill  of  Patsy  Wade.  The  suit  was  revived  against 
James  F.  Green,  who  was  appointed  his  administrator,  and  on 
the  27th  day  of  July  1840,  James  F.  Green  administrator,  filed 
his  cross  bill  against  Patsy  Wade  and  others  seeking  to  be  sub- 
stituted to  the  lien  which  the  judgment  creditor  Brazleton  had 
acquired,  on  the  negroes  in  controversy,  previous  to  the  obtain- 
ing injunction  by  Patsy  Wade.  He  also  insists  upon  the  lien 
created  by  the  deed  of  trust,  executed  by  Wade  to  Huddleston 
as  trustee,  and  asks  the  court  to  decree  that  the  negroes  be  sold 
for  the  benefit  of  his  intestate's  estate,  either  by  virtue  of  the  lien 
of  Brazleton's  execution  or  under  the  lien  of  the  trust  deed  to 
Huddleston. 

Mrs.  Wade  sets  up  the  same  matters  in  defence  to  the  cross 
bill,  which  she  had  previously  alledged  in  her  injunction  bill, 
and  also  relies  upon  the  additional  facts,  that  Henry  Hill  had  in 
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February  1824,  made  a  declaration  in  writing  of  the  loan  of 
the  slave  Hannah  to  Farleigh  B.  Wade,  which  was  duly  ac- 
knowledged by  him  certified  and  registered  in  Franklin  county-, 
and  that  on  the  3d  of  October  1823,  her  father  had  executed  a 
power  of  attorney  to  Henry  Modena,  authorizing  him  to  take 
Hgmnah  into  his  possession,  and  hire  her  out  from  year  to  year, 
subject  to  his  farther  order. 

There  is  no  proof  of  the  legal  existence  of  this  last  men- 
tioned paper.  Such  a  paper  is  exhibited  with  the  answer,  but 
it  never  was  legally  proved  and  recorded,  and  there  is  no  proof 
made  in  relation  to  it.  It  can,  therefore,  have  no  effect  upon 
the  rights  of  the  parties,  and  need  not  be  further  considered. 

It  is  also  insisted  on  the  part  of  Mrs.  Wade,  that  the  trans- 
action with  Decherd,  in  its  inception,  and  at  the  several  renew- 
als of  the  note,  was  usurious;  and  if  the  negroes  in  question 
are  subject  to  the  payment  of  any  thing,  to  Green's  estate,  on 
either  of  the  grounds  relied  on,  it  is  for  a  much  smaller  sum 
than  that  claimed. 

The  first  question  claiming  attention  is,  as  to  the  character  of 
Farleigh  B.  Wade's  possession  of  the  negroes  in  controversy 
from  1822,  to  the  24th  January,  1832,  the  date  of  the  deed  of 
trust  executed  by  him  to  Huddleston. 

It  appears  that  Hannah,  together  with  other  slaves,  was 
placed  in  the  possession  of  Henry  Hill  by  his  father-in-law, 
Francis  Modena,  at  some  period  previous  to  1822,  the  precise 
object  of  which  does  not  appear  from  the  proof.  It  seems  Hill 
was  removing,  or  had  removed  from  Virginia  to  Tennessee. 
His  wife's  two  sisters  had  removed  with  and  taken  up  their 
residence  in  his  family.  They  had  left  an  aged  father  behind 
them,  and  owing  to  the  great  distance  at  which  they  were  sepa- 
rated, it  was  not  probable  there  would  be  much  more  personal 
intercourse  between  them,  if  indeed,  owing  to  the  additional 
fact  of  his  advanced  age,  they  ever  saw  him  again. 

Under  the  circumstances  which  surrounded  the  two  single 
daughters,  it  could  not  be  reasonably  supposed,  they  would  re- 
main in  that  state  many  years;  and  a  father  who  had  the  means, 
when  his  daughters  were  leaving  his  parental  roof  to  take  up 
their  residence  at  so  great  a  distance  from  him,  and  most  likely 
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never  to  return  again,  could  scarcely  overlook  the  propriety  of 
sending  with  them  a  portion  of  the  property  which  he  had 
toiled  through  a  long  life  to  secure  for  his  children,  and  which 
would  be  so  essential  to  their  establishment  when  they  should 
become  themselves  hesids  of  famiUes.  Certain  it  is,  the  ne« 
groes  were  not  all  sent  for  the  exclusive  benefit  of  Hill.  A 
portion  of  them  may  have  been,  and  no  doubt  was,  as  it  seems 
he  retained  a  part  of  them.  But  as  the  two  single  daughters 
respectively  married  off,  they  were  each  placed  in  the  posses- 
sion of  one  of  the  negroes,  which  they  continued  to  hold.  These 
circumstances  create  a  strong  presumption,  that  the  negroes 
when  placed  with  Hill  by  Modena,  were  intended  as  a  gift  to 
his  daughters,  or  that  they  were  to  be  held  by  Hill  as  his 
agent,  and  given  off  to  the  daughters  as  they  were  married.  If 
such  were  not  the  fact,  Hill  or  his  family  doubtless  knew  it; 
and  having  no  interest  in  this  controversy,  would  have  been 
competent  witnesses.  The  importance  of  their  testimony  to 
establish  the  converse  of  the  presumption  growing  out  of  the 
circumstances,  must  have  been  known  to  Mrs.  Wade  and  the 
fact  that  their  testimony  is  not  introduced,  and  its  absence  un- 
accounted for,  strengthens  the  presumption  of  the  gift. 

Perhaps  the  fact  that  Wade  and  wife  were  placed  in  posses- 
sion of  Hannah  at  the  time,  or  very  shortly  after  their  marri- 
age, without  any  explanation  accompanying  the  delivery  of 
'  possession,  and  that  possession  being  continued  for  a  number  of 
year,  ought  of  itself  to  be  taken  as  establishing  a  gift.  Before 
the  passage  of  our  statute  of  1831,  ch.  90,  which  Cfiuinot  operate 
in  the  question  under  consideration  in  this  case,  it  was  repeat- 
edly held  that  where  a  father  sent  property,  as  negroes  and  the 
like  to  his  son-in-law  and  daughter  or  with  them,  without  any 
explanation  as  to  the  manner  in  which  they  were  to  hold  it,  the 
law  presumed  it  was  given.  Stump  vs.  Roberts,  Cook's  R.  363, 
Stewart  vs.  Cheatham  and  wife,  3  Yerg.  60.  We  are,  therefore, 
disposed  to  hold  that  the  possession  of  Wade  and  wife  of 
Hannah  and  increase  was  in  pursuance  of  a  parol  gift  from  the 
wife's  father,  and  consequendy  that  said  negroes  were  subject 
to  the  payment  of  the  husband's  debts  or  to  be  conveyed  by  him. 
Secondly,  if  there  was  no  evidence  of  a  gift,  we  could  then 
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regard  the  husband's  possession  in  no  other  light  than  as  by  an 
indefinite  loan.  Indeed  Mrs,  Wade,  both  in  her  bill  and  her  an- 
swer to  the  cross  bill,  expressly  declares  that  Hannah  was 
loaned  to  her  husband  by  her  father.  If  there  was  a  loan  it 
continued  for  more  than  five  years,  and  unless  it  was  declared 
by  deed,  or  will  in  writing,  proved  and  registered,  it  comes 
within  the  provisions  of  the  statute  of  1801,  ch.  25,  sec.  2.  It 
is  not  contended  that  there  was  any  declaration  of  a  loan  by 
deed  or  will,  made  by  Francis  Modena  from  whom  the  pro- 
perty came,  but  it  is  insisted  that  Henry  Hill  made  a  declara- 
tion of  a  loan  by  deed  duly  proved  and  recorded  in  FrankUn 
county,  which  prevents  the  operation  of  the  statute  of  1801. 
The  alledged  declaration  of  a  loan  by  him  is  as  follows: 
"Winchester,  Te^nnessee,  February  1834.  The  following 
negroes  I  brought  to  Tennessee,  as  the  property  of  Francis  Mo- 
dena of  Albermaile  county,  Virginia,  Eada  and  Hannah,  and 
since  their  arrival  in  this  county,  Eada  now  in  the  possession 
of  Nathan  Landridge  has  had  two  children,  to  wit,  Charles 
and  Clarissa;  Hannah  is  in  possession  of  Farleigh  B.  Wade. 
Both  of  the  above  named  persons,  Landridge  and  Wade  inter- 
married with  the  daughters  of  said  Modena.  Landridge  inter- 
married with  Caty  and  Wade  with.  Patsy,  daughters  of  said 
Modena.    No  transfers  of  the  property  has  been  made. 

HENRY  HILL,  [Seal.]" 
This  instrument  was  duly  acknowledged,  certified  and  re- 
corded in  Franklin  county,  in  1824.  Is  it  ^uch  a  declaration  of 
a  loan  as  is  contemplated  by  the  act  of  1801,  ch.  25,  sec.  2. 
It  distinctly  announces  at  its  commencement,  that  the  property 
specified  therein  does  not  belong  to  him,  (Hill.)  It  does  not 
purport  to  be  made  by  him  as  agent  of  Francis  Modena,  or  that 
he  has  any  authority  to  make  such  a  declaration,  nor  does  it  in 
fact  on  its  face  purport  to  be  a  declaration  of  a  loan.  Every 
thing  it  asserts  may  be  true  and  yet  not  inconsistent  with  a  gift 
or  a  verbal  loan  from  Francis  Modena.  We  apprehend  the 
true  construction  of  the  act  of  1801,  ch.  25,  sec.  2,  is  that  the 
owner  of  the  property  loaned,  shall  be  a  party  to  the  deed  or 
will  declaring  the  loan.     If  such  is  not  the  meaning  of  the  act, 

then  it  would  follow,  that  an  entire  stranger  in  interest  may 
70 
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make  the  declaration  of  a  loan  by  deed  after  the  possession  of 
the  property  had  been  changed,  and  without  the  knowledge  of 
the  persons  interested,  and  it  would  be  a  valid  declaration  of 
loan,  which  certainly  never  was  intended. 

We  cannot  regard  this  instrument  as  a  declaration  of  a  loan 
within  the  meaning  of  the  act  of  1801.  And  therefore  whether 
we  consider  Wade's  possession  from  1822  to  1832,  as  by  gift  or 
by  a  verbal  loan;  we  are  of  opinion  that  he  had  a  right  to  con- 
vey on  the  24th  of  January  1832,  and  that  he  did  convey  Han- 
nah and  her  child  on  that  day,  is  proved  by  the  production  of 
the  deed  of  trust  to  Huddleston  duly  authenticated. 

But  it  is  said  that  this  deed  of  trust  is  fraudulent  and  void  in 
law,  on  account  of  conveying  articles  consumable  by  the  use. 
We  recognize  the  correctness  of  the  decisions  heretofore  made 
by  this  court,  on  the  subject  and  as  between  the  creditors  of  B. 
F.  Wade  on  the  one  part,  and  the  trustee  and  cestui  que  trust  iniins 
deed  on  the  other,  we  should  not  hesitate  to  declare  it  fraudu- 
lent and  void  in  law. 

For  example,  John  G.  Brazleton  who  was  a  creditor  of  F.  B. 
Wade,  had  a  right  to  levy  on  and  sell  the  property  conveyed. 
But  this  is  not  a  contract  between  the  persons  claiming  under 
the  deed  of  trust  and  the  creditors  of  F.  B.  Wade,  or  a  pur- 
chaser from  him.  Mrs.  Wade  or  her  trustee  does  not  occupy 
either  of  these  relations.  She  is  a  volunteer,  and  cannot  be  re- 
garded as  having  any  claims  against  the  trust  deed,  superior  to 
those  of  F.  B.  Wade. 

Unquestionably,  as  between  him  and  his  trustee  and  cestui 
que  trusty  the  deed  is  valid.  By  the  express  provision  of  the 
statute  of  frauds,  conveyances  made  "to  the  intent  or  purpose 
to  delay,  hinder  or  defraud  creditors,  &c.,"  "shall  be  deemed 
and  taken  only  as  against  the  person  or  persons,  his,  her  or  their 
heirs,  successors,  executors,  administrators  or  assigns,  and  eve- 
ry of  them  whose  debts,  suits,  demands,  estates,  interest,"  &c. 
"shall  or  might  be  in  any  wise  disturbed,  hindered,  delayed  or 
defrauded,  to  be  clearly  and  utterly  void." 

Again,  it  is  insisted  that  though  the  deed  of  trust  to  Huddle- 
ston may  have  created  a  valid  lien  on  the  property  in  question^ 
that  lien  was  lost  and  destroyed  by  the  conduct  of  Green  for 
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whose  benefit  it  was  executed.  It  is  said  that  he  aided  and  as- 
sisted in  making  a  division  of  the  negroes,  which  Francis  Mo- 
dena  had  by  power  of  attorney  authorized  his  son  Henry  to 
convey  to  the  separate  use  of  Mrs.  Hill,  Mrs.  Landridge  and 
Mrs.  Wade  for  life,  remainder  to  their  heirs,  (Hannah  and 
Washington  bemg  a  part  of  them;)  that  he  stood  by  and  saw  the 
conveyance  made  in  trust  to  Robbins,  without  setting  up  his 
lien,  and  in  consequence  of  which,  he  shall  from  thenceforth 
be  prevented  from  asserting  his  lien.  We  do  not  think  the  ar- 
gument is  sustained  by  the  proof.  Joseph  Acklin  -proves, 
"Thomas  Green  was  present  and  assisted  in  fixing  the  value  of 
the  negroes."  He  also  proves  that  Green  said  he  had  some 
delicacy  in  having  any  thing  to  do  with  it,  on  account  of  his 
having  a  lien  on  some  of  the  negroes.  This  remark  by  Green 
was  addressed  to  the  witness,  and  was  made  in  the  room  where 
all  the  parties  interested  in  the  valuation  were  present,  except 
Hill.  It  can,  therefore,  hardly  be  supposed  that  the  remark 
was  not  heard  by  them;  though  the  witness  says,  he  does  not 
think  Green  made  his  lien  a  formal  objection  before  the  parties. 

But  this  is  not  a  case  for  the  application  of  the  doctrine,  that  the 
who  stands  by  having  a  claim  to  property,  and  sees  a  third  person 
expend  his  money  in  the  purchase  of  it,  in  ignorance  of  any  in- 
cumbrance thereon,  without  making  his  claim  known,  shall  af- 
terwards be  prevented  from  asserting  his  claim  against  such  pur* 
chaser. 

Neither  Robbins  the  trustee,  nor  Mrs.  Wade,  were  purchasers 
of  the  property;  neither  paid  or  contracted  to  pay  any  thing. 
It  was  a  valuation  of  property,  the  title  to  which  had  been  pre- 
viously vested,  made  possibly  for  the  purpose  of  making  equal 
the  portions  of  the  three  sisters  in  some  way.  The  conveyance 
to  Robbins  cannot  be  justly  regarded  in  any  other  light,  than 
as  a  contrivance  to  secure  to  Wade's  family  the  use  and  bene- 
fit of  property,  which  was  in  point  of  fact  his,  or  which  had  be- 
come his,  at  least  so  far  as  it  was  necessary  for  the  payment  of 
his  debts,  and  for  the  purpose  of  keeping  his  creditors,  who  had 
become  numerous,  at  arm's  length.  The  same  may  be  said  of 
the  declaration  by  deed  made  and  recorded  by  Henry  Hill,  as 
well  as  of  the  pretended  power  of  attorney  from  Francis  Mode- 
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na  to  Hill  in  1823,  of  all  which  nothing  is  heard  until  after 
Wade  was  embarrassed  with  debts,  in  which  situation  he  was 
found  very  shortly  after  his  marriage.  Therefore,  even  if  it  be 
true,  that  Green  did  not  make  his  lien  known  at  the  time  re- 
ferred to,  it  was  immaterial. 

The  next  question  to  be  noticed  is,  as  to  the  statute  of  limi-  ^  ^ 

tations. 

It  is  insisted  in  behalf  of  Mrs.  Wade,  that  she  has  held  unid^ 
terrupted  possession  of,  and  claimed  the  negroes  in  controversy 
adversely,  for  more  than  three  years  from  the  execution  of  the 
deed  of  trust  to  Robbins,  until  they  were  taJsen  into  possession  by 
Green  and  Huddleston,  whereby  h^r  title,  even  if  it  was  be- 
fore imperfect,  became  perfect.  If  Robbins,  the  trustee,  had 
held  possession  for  three  years,  claiming  adversely,  there  is  no 
question  but  that  the  title  would  have  been  vested  in  him,  and 
if  Mrs.  Wade  held  possession  under  him  and  by  virtue  of  the 
trust  deed  to  him,  her  possession  would  have  the  same  effect. 
How  are  the  facts?  Wade,  the  husband,  had  previously  con- 
veyed the  same  negroes  in  trust  to  Huddleston.  The  deed 
provided,  that  he  should  remain  in  possession  of  them,  until  it 
became  necessary  for  the  trustee  to  take  them  into  bis  posses- 
sion to  sell.  Then  from  the  execution  of  this  deed,  Wade  was 
holding  under  and  for  Huddleston,  his  trustee.  While  he  was 
thufl  holding,  Henry  Modena,  the  agent  of  Francis  Modena,  ex- 
ecuted a  conveyance  in  trust  to  Robbins,  reciting  that  the  ne- 
groes Hannah  and  Washington  were  then  in  the  possession  of 
Farleigh  B.  Wade,  and  provided,  that  Patsey  Wade,  his  wife, 
should  be  entitled  to  their  use  for  and  during  her  natural  life, 
remainder  to  her  lawful  heirs.  To  this  last  mentioned  deed 
Farleigh  B.  Wade  was  not  a  party.  The  proof  does  not  sho^w 
the  negroes  were  out  of  his  possession  at  any  time  from  the  24th 
January,  1832,  the  date  of  the  trust  deed  to  Huddleston,  until 
they  were  taken  possession  of  by  Huddleston  and  Green,  or 
his  possession  in  any  manner  interrupted,  except  when  Brazle- 
ton's  execution  was  levied  on  them,  on  the  7th  of  January,  1840. 
On  the  contrary,  it  jibows  positively  he  was  holding  possession 
all  the  time;  and  it  shows  no  difference  between  the  character 
of  his  possession  before  and  After  the  deed  to  Robbins.     We 
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have  soen  that  Wade  took  and  held  in  subjection  to  the  trust 
deed  ot  the  24th  of  January,  1832.  There  was  nothing  at 
any  time,  necessarily  inconsistent,  between  his  possession  and 
the  rights  of  those  claiming  under  that  deed;  and  there  is  no 
evidence  of  his  even  holding  in  hostility  to  it.  It  was  his  duty 
to  hold  under  it,  and  the  law  in  the  absence  of  proof  to  show 
the  reverse,  will  consider  him  as  holding  in  that  capacity  in 
which,  by  law,  he  should  have  held.  Mrs.  Wade's  possessioui 
in  order  to  be  effectual  under  the  statute,  must  have  been  ad- 
verse to  the  rights  created  by  the  deed  to  Huddleston,  and  ad- 
verse to  all  persons  claiming  to  hold  under  it.  Then,  suppose 
she  was  equally  in  possession  with  her  husband,  which  is  con- 
ceding her  fully  as  much  as  can  be  claimed  for  her,  bow  can  it 
be  said  she  was  holding  adversely  to  her  husband,  who,  we 
have  seen,  was  holding  in  subjection  to  the  deed  to  Huddleston.^ 
Saunders  Faris  proves,  that  at  some  period  between  the  date 
of  the  deed  of  trust  to  Robbins,  and  the  time  of  taking  his  de- 
position, Wade  and  wife  were  separated,  and  it  does  not  appear 
that  during  the  separation,  she  had  possession  or  control  of  the 
negroes.  This  circumstance  id  material  to  show  the  character 
of  Wade's  possession,  and  taking  all  the  proof  together,  it  forces 
the  conviction  on  the  mind,  that  the  possession  of  Mrs.  Wade 
was  none  other  than  such  as  a  wife  has  of  property  belonging  to 
or  in  possession  of  her  husband.  The  conclusion  then  at  which 
we  arrive  is,  that  there  has  been  no  such  possession  on  the  part 
of  Mrs.  Wade  as  can  create  a  bar  under  the  statute  of  limita- 
tions to  the  lien  under  the  deed  of  trust  to  Huddleston.  We 
are  also  of  opinion  that  the  complainant  in  the  cross  bill,  has  a 
right  to  be  substituted  to  the  hen  of  John  G.  Brazleton  upon 
this  property  in  controversy,  acquired  by  virtue  of  his  execu- 
tion against  Farleigh  B.  Wade  and  Thomas  Green.  It  appears 
that  Green  was  the  security  of  Wade;  that  Brazleton  recover- 
ed a  valid  judgment  against  them  in  the  circuit  court  of  Frank- 
lin count}'',  on  which  he  caused  an  execution  to  be  issued  and 
actually  levied  upon  this  property;  that  execution  was  re- 
turned without  a  sale  of  the  property;  and  afterwards,  an  alias 
and  then  a  pluries  execution  was  issued.  The  latter  of  which 
was  returned  satisfied  bv   Thomas  Green.     The   issuance   of 
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the  execution,  without  the  levy  on  the  negroes,  created  a  lien 
on  them  in  favor  of  the  execution  creditor;  and  it  is  a  well  set- 
tled principle  with  a  court  of  equity,  that  a  surety  who  has 
paid  money  for  his  principal,  may  be  substituted  to  the  lien 
which  the  creditor  may  have  had  on  the  property  of  the  prin- 
cipal debtor.  The  case  of  McNairy  vs.  EasUatid  and  othersy 
10th  Yerg.  310,  is  directly  in  point  upon  this  branch  of  the  case, 
and  wc  need  not  go  further  for  authority. 

•The  question  of  usury  in  the  transaction  with  Decherd,  raised 
by  Mrs.  Wade  in  her  answer,  cannot  avail  her  any  thing.  We 
have  no  doubt  of  the  usurious  character  of  the  transaction. 
The  testimony  of  Decherd  himself  establishes  the  fact,  and  if 
the  question  were  raised  at  the  proper  time,  between  the  debtor 
and  the  creditor,  attempting  to  enforce  his  usurious  demand, 
there  could  be  no  hesitation  to  give  relief  against  all  the  excess 
over  six  per  cent. 

But  the  question  is  now  made  against  a  surety  who  has  in 
good  faith  paid  off  the  demands  of  the  original  creditor,  and 
is  seeking  to  be  reimbursed  for  the  money  he  has  advanced. 

We  apprehend  there  is  no  principle  in  law  or  equity  which 
under  the  circumstances  could  bring  the  usurious  character  of 
the  debt  paid  to  bear  upon  the  surety's  right  to  redress  against 
his  principal. 

The  decree  of  the  chancellor  will  be  affirmed. 
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McKoiN  &  Wilkinson  vs.  Coolet. 

1,  The  act  of  1835,  ch.  £0,  enlarges  the  powenof  a  court  of  law  over  the  subject  of 
usurj,  but  leaves  the  jurisdiclion  of  the  court  of  chancery  as  it  was  before. 

2*  Where  there  has  been  atrial  at  law,  in.  which  forum  a  plain  and  unembarrassed 
remedj  could  have  been  afforded,  and  the  defendant  failed  to  avail  himself  of  that 
dcfenca,  not  baring  been  prevented  from  availing  himself  of  it  by  accident  or  the 
fraud  or  fault  of  the  other  party,  a  court  of  chancery  will  not  afford  relief;  and  this  is 
so  whether  a  court  of  chancery  had  original  jurisdiction  or  not. 

3.  The  exception  lo  this  rule  in  cases  of  usury,  as  set  forth  in  the  case  of  BuchMuaH  vs. 
JWMa  («»<«)  recognixed.  • 

GnUdj  for  complainants,  cited  6  John.  Cb.  R.  96:  2  John. 
Ch.  Rep.  182:  7  Yerg.  643:  6  Yerg.  398. 

Baldridgej  for  the  defendant. 

Green,  J.  delivered  the  opinion  of  the  court. 

This  is  a  bill  filed  to  recover  usurious  interest  that  has  been 
paid  by  the  complainant  McKoin,  and  to  enjoin  two  judgments 
against  him,  wherein  complainant  Wilkinson  has  become  bound 
as  security  for  the  stay  of  execution. 

The  defendant  answered  admitting  the  usury,  but  insisting 
that  a  court  of  chancery  has  not  jurisdiction  to  afibrd  reUef, 
because  all  the  money  the  complainant  has  paid  him  for  usury, 
was  paid  in  discharge  of  judgments  at  law,  and  that  having 
neglected  to  make  his  defence  in  the  trials  at  law,  he  cannot  ob- 
tain relief  here.  This  court  has  often  decided,  that  where  there 
has  been  a  trial  at  law,  in  which  forum  a  plain  and  unembar- 
rassed remedy  could  have  been  afforded,  of  which  the  party 
did  not  avail  himself,  not  having  been  prevented  by  accident  or 
fraud,  or  the  fault  of  the  other  party,  unmixed  with  negligence 
on  his  part,  a  court  of  chancery  would  not  take  jurisdiction  to 
affi)rd  relief.  And  in  such  case,  the  question,  whether  a  court 
of  chancery  would  have  had  original  jurisdiction  or  not,  can 
make  no  difference.  If  there  is  a  p]|iin  defence  and  the  court 
of  law  can  afford  an  adequate  remedy,  the  defence  must  be 
made  at  law,  if  the  cause  have  originated  there.  These  princi- 
ples are  applicable  as  well  to  cases   where  relief  is  sought 
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against  usurious  contracts,  as  to  those  depending  upon  other 
grounds.  The  act  of  1835,  ch.  50,  sec.  4  and  5,  (Car.  &  Nic. 
407)  does  not  affect  the  principles  here  stated.  That  act  au- 
thorizes a  defendant  who  may  be  sued  on  a  usurious  contract, 
to  plead  the  usury  on  oath,  to  which  plea  the  plaintiff*  may  reply 
on  oath,  and  thus  make  an  issue  to  be  tried  by  a  jury. 

This  provision  of  the  law  gives  such  ample  power  for  investi- 
gating usurious  transactions,  by  getting  a  discovery  on  oath 
from  the  plaintiff",  that  the  Legislature  supposed  the  act  might 
be  construed  to  give  to  courts  of  law  exclusive  jurisdiction  in 
such  cases.  To  prevent  which  they  say,  "that  nothing  in  this 
act  shall  be  so  construed  as  to  prevent  the  party  from  having 
relief  in  a  court  of  equity."  By  this  law,  they  leave  the  equity 
jurisdiction  upon  this  subject,  as  it  was  before  its  enactment. 
But  the  powers  of  a  court  of  law  are  enlarged,  and  conse- 
quently, fewer  cases  are  likely  to  occur,  in  which  it  shall  be- 
come necessary  to  invoke  the  aid  of  a  court  of  chancery. 

As  a  general  rule,  therefore,  when  there  has  been  a  trial  at 
law,  a  court  of  equity  has  no  jurisdiction  to  afford  a  new  trial, 
and  give  that  relief,  which,  through  the  negligence  of  the  party, 
he  failed  to  obtain  there.  But,  as  this  court  said  in  the  case  of 
Buchanan  vs.  Nolen^  **We  do  not  say,  that  there  may  not  arise 
cases  where  the  principle  of  relief  in  a  court  of  chancery,  after 
atrial  at  law  may  be  applied,  especially  where  usury  would  be 
the  subject  of  inquiry.  An  oppressed  debtor,  in  the  hands  of 
an  artful  and  heartless  usurer,  might  be  induced  so  to  change 
securities,  adding  usurious  interest,  and  for  a  long  course  of 
time  repeating  this  process,  as  to  make  it  difficult  for  a  juiy  in 
the  mode  of  trial  before  them,  to  detect  the  contrivance,  and 
separate  the  usury  from  the  sum  really  due."  Audit  may  be 
added,  he  might  make  the  courts  of  justice  the  medium  through 
which  to  consummate  his  usurious  contracts,  holding  over  bis 
debtor  an  influence  that  would  paralyze  his  will,  and  prevent 
him  from  making  his  defence.  In  such  cases  relief  ought  to  be 
obtained  in  equity,  althoi^h  there  had  been  a  trial  at  law.  But 
in  the  present  case  we  perceive  no  ground  of  interference  that 
would  not  exist  in  every  other  case,  whereupon  the  merits  of 
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his  cause  a  party  ought  to  succeed,  had  he  made  his  defence  at 
the  proper  time. 

The  complainant,  Wilkinson,  cannot  insist  upon  this  injunc- 
tion on  the  ground  that  a  levy  was  made  on  McKoin's  property 
sufficient  to  satisfy  the  execution.  It  is  insisted  in  the  answers, 
and  nothing  appears  to  the  contrary,  that  the  property  so  levied 
on  was  not  sold  to  satisfy  said  execution  by  reason  of  the  injunc- 
tion which  was  granted  in  this  cause.  It  would  be  great  injustice 
to  permit  Wilkinson  to  obtain  an  injunction  to  prevent  the  ap- 
plication of  McKoin's  property  to  the  discharge  of  the  execution, 
and  then  insist  that  he  was  discharged  by  reason  of  the  levy  on  it. 

The  decree  must  be  reversed,  and  the  injunction  dissolved  and 
the  bill  dismissed,  but  without  costs. 


Frierson  vs.  Moody. 

Where  complainant  conld  have  made  his  defence  against  an  nsurioas  security  or  secu- 
rities without  embarrassment  in  a  court  of  law,  a  court  of  chancery  will  not  relieve. 
Where,  however,  there  is  embarrassment  and  difficulty  in  the  remedy  at  law  in  con- 
sequence of  t  he  nnmber  of  usurious  securities  and  number  of  contracts,  and  the 
complex  nature  of  the  transactions,  or  where  the  suits  at  law,  and  judgments  are  to  be 
retarded  as  usurious  securities  constituting-  a  portion  of  the  devices  resorted  to,  to 
conceal  and  secure  the  usury,  in  all  such  cases  a  court  of  chancery  will  give  relief. 

This  bill  w£is  filed  by  complainant  Frierson,  in  the  chancery 
court  at  Columbia,  against  Moody,  for  the  purpose  of  obtaining 
a  perpetual  injunction  against  the  enforcement  of  certain  judg- 
ments obtained  by  Moody  against  him.  The  defendant  demur- 
red to  the  bill,  on  the  ground  that  complainant  failed  to  avail 
himself  of  his  rights  of  defence  at  law,  and  the  chancellor  sus- 
tained the  demurrer.     The  complainant  appealed. 

Meigs^  for  the  complainant. 

Houston^  for  the  defendant. 

It  cannot  be  doubted  for  a  moment,  that  the  jurisdiction  of  the 
courts  of  law  and  courts  of  equity,  in  cases  of  usury,  is  concur- 
rent and  like  all  other  cases  where  there  is  concurrent  jiirisdic- 
71 
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tion  of  the  two  courts,  the  one  that  first  exercises  it,  exercises  it 
exclusively,  unless  the  party  seeking  the  aid  of  another  court, 
was  prevented  from  obtaining  justice,  "by  fraud,  or  accident, 
or  the  act  of  the  opposite  party  unmixed  with  negligence  on 
his  own  part,"  (3  Yerg.  107,)  and  there  is  no  pretence  that  such 
is  the  state  of  facts  in  this  case. 

There  can  be  no  doubt,  from  the  facts  stated  in  the  bill,  that 
complainant  had  his  defence  unembarrassed  at  law;  having 
failed  to  make  it,  it  will  not  now  be  allowed.     And  even  if  the 
complainant  had  tdlcdgod  in  the  bill,  that  there  was  usury  in 
the  transactions,  and  that  he  did  not  know  the  amount  thereof, 
and  that  an  account  was  necessary,  still  if  he  shows  that  he  knew 
there  was  usury  to  some  amount,  even  if  unknown  as  to  the  ex- 
act sum,  it  is  insisted  that  it  is  too  Lite  to  make  the  defence. 
And  as  authority  to  this  point  we  refer  to  1  John.  Ch.  Rep.  49, 
and  to  3  John.  Ch.  Hop.  395,  where  this  point  is  directly  raised 
and  discussed  by  the  court,  and  the  language  of  the  court,  in 
the  first  case,  is  as  follows:  "The  general  rule  is,  that  this  court 
will  not  relieve  against  a  judgment  at  law,  on  tlie  grounds  of 
its  being  contrary  to  equity,  unless  the  defendant  below  was 
ignorant  of  the  fact  in  question,  pending  the  suit,  or  it  could  not 
have  been  received  as  a  defence.     If  a  party  will  suffer  judg- 
ment to  pass  against  him  by  neglect,  he  cannot  have  relief  here 
for  a  matter  which  he  might  have  availed  himself  of  at  law." 
1  Murph.  225,  Lee  ami  loifo  vs.  B(jles.  2  Ch.  Cas.  95:   Williams 
vs.  Lecj  3  Atk.  223:  ScoU  vs.  Scotly   Mich.  1796,  cited  in  1 
Hall's  Law  Journal  365.     Lord  Hardwicke  says,  it  must  ap- 
pear that  the  defendant  was  ignorant,  at  the  time  of  thecal, 
of  the  fact  which  renders  the  verdict  at  law  contrary  to  equity; 
and  even  then,  chancery  will  not  reUeve  where  the  defendant 
submits  to  try  it  first  at  law,  when  he  might,  by  a  bill  of  dis- 
covery, have  come  at  the  fact,  by  plaintiff" 's  answer,  before 
trial  at  law.     See  1  John.  405.     "A  bill  for  a  discovery  comes 
too  late  after  a  trial  at  law;  it  should   have  been  filed  pending 
the  suit  at  law,  that  the  facts  disclosed  in  the  answer  might  have 
been  used  as  evidence  before  the  jury."     3  Ycrg.  99,  Duncan 
vs.  iyo»,  3  John.  Ch.  Rep.  351.     Foster  vs.  Wood^  6  John. 
Ch.  Cases,  87:  4  Hay.  Rep.  17-18-19:  3  Yerg.  127, 167. 
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Wrigh^i  for  the  complainant. 

1.  The  decree  of  the  chancellor  is  erroneous  and  should  be 
reversed,  It  is  evident  from  the  form  and  mode  of  deaUng 
between  these  parties,  as  shown  upon  the  face  of  the  bill,  that 
it  was  a  part  of  the  contract  and  mode  of  securing  the  debt, 
that  judgment  should  be  taken  from  time  to  time  for  the  princi- 
pal and  usurious  interest,  which*  was  done.  In  such  a  case  as 
that,  the  rule  that  the  party  should  have  made  his  defence  at 
law,  does  not  apply.  6  John.  Ch.  Rep.  McKoin  S(  Wilkinson 
vs.  Cooley. 

2.  How  could  a  full  and  adequate  defence  have  been  made 
here  at  law?  The  amount  mentioned  in  some  of  these  numer- 
ous notes,  or  a  part  of  it  was  justly  due  and  not  tainted  with 
usury,  but  how  could  the  defendant  when  sued  at  law,  show 
which  note  was  affected  with  the  usury?  And  indeed  how 
could  a  court  of  law,  at  all  ascertain  and  settle  what  notes 
were  to  be  rejected  and  which  not?  Here  was  not  one  entire 
contract  embodying  the  just  and  the  unjust  part  of  the  debt, 
but  the  creditor  artfully  has  fifteen  or  twenty  distinct  notes  and 
contracts,  intermingling  the  valid  and  invalid  portions  together. 
If  the  defendant  had  said  this  note  or  that  note  is  usurious,  how 
could  the  proof  point  to  it?  And  could  any  one  but  a  court  of 
equity,  in  such  a  state  of  facts,  ascertain  and  adjust  the  rights 
of  the  parties?     Coleman  cl  al,  vs.  Childress^  6  Yerg.  R.  308. 

Reese,  J.  delivered  the  opinion  of  the  court. 

This  bill  is  filed  to  obtain  relief  against  usury;  a  demurrer 
was  filed  to  the  bill,  and  allowed  by  the  chancellor,  upon  the 
ground,  that  complainmit  h:id  omitted  to  make  his  defence  at 
law;  where,  without  difficulty  and  embarrassment,  as  is  alledg- 
cd,  it  could  have  been  made.  The  principles  applicable  to  this 
general  subject,  have  repeatedly  come  under  the  consideration 
of  this  court,  and  may  be  considered  as  well  settled.  In  the 
case  of  Buchanan  against  Nolm,  at  Jackson,  {ante)  this  court 
repelling  the  exercise  of  jurisdiction  in  the  particular  case, 
adds:  "we  do  not  say,  that  there  may  not  arise  cases,  where  the 
principle  of  relief  in  a  court  of  chauct  ry  iifler  a  trial  at  law, 
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may  be  applied,  especially  where  usury  would  be  the  subject 
of  inquiry.  An  oppressed  debtor  in  the  hands  of  an  artful  and 
heartless  usurer  might  be  induced  so  to  change  securities,  add- 
ing in  usurious  interest,  and  for  along  course  of  time  repeating 
this  process,  so  as  to  make  it  difficult  for  a  jury  in  the  mode  of 
trial  before  them,  to  defeat  the  contrivance  and  separate  the 
sum  really  due;"  and  at  the  present  term  in  the  case  o{McKain 
Sf  WUkersan  vs.  Cooley,  the  court  adds,  that  the  usurer  might 
make  the  courts  of  justice  the  medmm  through  which  to  con- 
summate his  usurious  contracts,  holding  over  his  debtor  an  in- 
fluence that  would  paralyze  his  will,  and  prevent  him  from  mak- 
ing his  defence.  The  question  in  the  case  before  us  is  whether 
the  facts  in  this  bill  show  a  state  of  things,  falling  within  the  scope 
of  these  exceptions;  that  is  embarrassment  in  the  legal  forum, 
arising  from  complication  and  multiplication  of  contracts  and 
securities,  or  were  the  very  suits  at  law,  and  judgments  them- 
selves, to  be  regarded  as  usurious  securities,  constituting  a  por- 
tion of  the  devices  resorted  to  in  order  to  conceal  as  well  as  to 
secure  the  usury?  And  we  think  this  case  belongs  to  either  cat- 
egory- The  bill  in  brief  is,  that  in  1840  the  complainant  be- 
coming embarrassed  and  needing  a  loan  of  money,  appUed  to 
one  J.  W.  Smith,  who  acted  as  agent  for  the  defendant  Moody, 
and  made  to  him  several  notes,  within  the  jurisdiction  of  a  jus- 
tice, amountmg  in  all  to  upwards  of  seven  hundred  dollars; 
that  Smith  endorsed  them,  and  Moody  discounted  them  at  15 
per  cent,  the  proceeds  amounting  to  something  upwards  of  six 
hundred  doUars.  Shortly  after  these  notes  were  placed  in  the 
hands  of  another  friend,  a^nt  and  manager  of  Moody,  one  M. 
Smith,  a  constable.'  Judgments  were  got,  and  then  to  satisfy 
said  judgments,  new  notes  were  given  to  J.  W.  Smith,  endors- 
ed by  him  to  Moody,  discounted  by  Moody  at  15  per  cent  hand- 
ed to  the  same  constable,  new  judgments  were  taken,  new 
notes  given  in  satisfaction  in  a  constantly  recurring  series  of 
operations,  the  last  judgments  being  used  to  coerce  into  exis- 
tence the  new  notes,  and  the  new  notes  being  taken  in  satisfac- 
tion of  the  judgments  enlarging  and  accumulating  by  the  addl* 
tion  of  usury  upon  usury,  by  the  inclusion  of  justices'  fees  and 
the  constable's  costs  and  commissions,  and  the  said  notes  and 
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judgments  constantly  multiplying  from  the  necessity  of  keeping 
the  operations  within  the  jurisdiction  of  the  justice,  until  after 
the  lapse  of  two  years  the  aggregate  amount  rose  to  $2500,  and 
the  number  of  notes  and  judgments  to  thirteen. 

It  would  be  idle  and  delusive  to  regard  these  judgments  as 
the  result  of  actual  litigation,  in  which  the  parties  were  seeking 
the  one  to  resist,  and  the  other  to  enforce  the  contracts  between 
them.  The  judgments  were  but  processes  in  the  operation, 
Uke  the  notes  themselves,  a  system  of  production  and  reproduc- 
tion; the  parties  were  never  at  arms-length;  the  complainant 
was  throughout  the  slave  of  defendant  in  vinctdis.  How  could 
relief  at  law  have  been  easily  given  upon  these  thirteen  notes, 
of  the  aggregate  amount  of  $2500,  including  principal  and  in- 
terest and  usury  and  costs,  repeatedly  compounded  and  recom- 
pounded,  and  this  too  before  a  justice  of  the  peace,  whose  juris- 
diction is  limited  to  two  hundred  doUars,  and  who  to  do  justice 
would  have  had  to  consider  of  the  whole  transaction  from  the 
beginning,  and  the  entire  amount  involved  in  all  the  cases,  and 
to  have  given  judgment  for  the  true  amount? 

The  transaction  as  set  forth  in  the  form  of  the  bill  is  a  most 
nefarious  one,  and  the  complainant's  claim  to  equitable. relief 
under  the  circumstances  very  clear. 

Let  the  demurrer  be  overruled,  the  decree  be  reversed,  and 
the  defendant  answer. 
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Fabrab  v8.  Bbiboes  €t  als. 

Fraad  vitiates  all  contracts  into  which  it  enters;  but  the  mere  Don-eompliance  with  the 
terms  of  a  contract  in  not  pajing  a  consideration  a^eed  to  be  paid  for  land  con* 
veyed,  is  not  such  fraad  as  will  authorize  a  court  of  chancery  to  cancel  the  con- 
tract. 

Cahalj  for  the  complainant. 
JJ.  C.  Foster  for  defendant. 

Rebsb,  J.  delivered  the  fpllowing  opinion. 

Several  years  ago,  the  complainant  for  the  consideration  of 
natural  love  and  affection,  conveyed  a  tract  of  land  to  his  son, 
Samuel  L.  Farrar,  reserving  to  himself  and  wife,  or  the  sur- 
vivor of  them  a  life  estate.     About  the  time  of  the  death  of 
complainant's  wife,  Samuel  L.  Farrar,  the  son,  wished  to  sell 
to  Bridges,  the  son-in-law  of  complainant,  his  interest  in  the 
tract  of  land,  but  Bridges  would  not  buy  unless  complainant 
would  join  in  the  conveyance,  and  transfer  to  him  his  life  es- 
tate, said  Bridges  and  Samuel  L.  promising  if  he  would  do  so, 
to  put  him  into  possession  of  another  tract  of  land,  and  secure 
to  him  the  title  thereof  for  his  Ufe.    He  joined  in  the  conveyauce 
and  surrendered  the  possession  to  Bridges,  and  Samuel  L.  and 
Bridges  did  put  him  into  the  possession  of  the  other  tract  of 
land,  where  he  remained  about  a  year.     But  shortly  after  he 
went  into  possession  of  that  other  tract,  he  alledges  that  Bridges 
rented  out  the  land  or  a  portion  of  it,  which  the  complainant 
had  gone  into  the  possession  of,  and  that  Samuel  L.  and  Bridges 
failed  and  refused  to  secure  to  him  a  tifle  to  the  tract  in  ques- 
tion for  his  life,  upon  which  he  quit  the  possession.     These  are 
the  facts  stated  in  the  bill — ^averments  of  fraudulent  intent  and 
fraudulent    combination  are  made  with   sufficient  liberality 
throughout  the  bill;  but  no  fraud  is   shown  to  distinguish  this 
case  from  any  other  in  which  a  party  neglects  or  refuses  to 
comply  with  his  engagements,  and   to  pay  for  property  pur- 
chased.    The  prayer  of  the  bill  is  that  the  deed  be    can- 
celled.    Bridges  has  demurred  to  the  bill,  and  the  demurrer 
has  been  allowed  by  the   chancellor.     His  decree  must  be  af- 
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firmed.  Fraud,  indeed,  vitiates  all  contracts  into  whicK  it  en- 
ters; but  the  mere  non-compliance  with  the  terms  of  the  con- 
tract in  not  paying  the  stipulated  consideration  is  not  such  fraud. 
If  a  party  convey  his  land,  by  deed,  upon  a  promise,  that  he 
shall  be  paid,  ii  will  not  authorise  the  cancelling  the  deed  in 
Chancery,  by  the  mere  allegation  of  fraudulent  intent — so  we 
affirm  the  decree. 


Moody  AAnCr.  vs.  Frt  et  cds. 

1.  If  a  penoD  bj  practising  upon  the  confidence  and  credulitj  of  a  man,  in  «E<rMu#, 
weak  in  body  and  mind,  obtain  an  unconscientious  bargain  from  him,  a  court  of 
Chancery  will  entertain  a  bill  at  the  suit  of  his  personal  representative  to  set  aside 
the  contract. 

3.  The  persona]  representative  of  the  deceased  cannot  be  permitted  to  alledge  in  his 
bill  filed  to  set  aside  a  conveyance  of  property  by  the  deceased,  that  the  conveyance 
was  made  with  a  view  to  defraud  creditors.  The  fact  that  the  personal  representa- 
tive is  a  creditor,  cannot  make  any  difference;  his  character  of  creditor  cannot 
change  tile  nature  and  legal  effect  of  his  position  as  representative,  and  standing  in 
the  shoes  of  the  deceased,  he  shall  not  urge  that  which  the  deceased  could    not. 

Boydy  for  complainant. 
KimbUi  for  the  defendant. 

Reese,  J.  delivered  the  opinion  of  the  court- 

The  bill  alledges  that  complainant  is  the  administrator  of 
Marcellus  Jordan,  deceased;  that  the  intestate  shortly  before 
his  death,  in  his  last  illness,  with  a  view  to  defraud  some  of  his 
creditors,  made  a  pretended  sale  of  sixteen  negro  slaves  to  de- 
fendant Fry;  that  complainant  is  not  informed  of  the  precise 
terms  of  the  sale  by  the  intestate  to  Fry,  but  has  understood 
that  Fry  gave  his  notes  to  deceased  for  about  the  sum  of  $6,000; 
that  one  negro  was  sold  with  like  motive  and  purpose  to  Mrs. 
Shaw,  the  defendant,  and  that  since  the  death,  the  price,  or  a 
part  of  it,  of  the  sixteen  negroes  was  paid,  as  he  has  heard,  to 
Mrs.   Shaw,  to  Mrs.  Jordan  the  defendant,  or  to  some  person. 
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These  are  the  general  facts,  in  substance,  alledged  in  the  charg- 
ing part  of  the  bill.  The  prayer  is  that  the  contract  of  sale 
be  set  aside,  and  the  negroes  be  delivered  to  the  complainant 
to  be  administered,  and  for  an  account  of  hire.  The  interroga- 
tory part  of  the  bill,  indeed,  covers  a  wider  field,  but  this  need 
not  be  looked  into. 

The  defendants  filed  demurrers,  which  the  chancellor  upon 
argument  sustained,  and  dismissed  the  bill,  and  the  complain- 
ant has  appealed  to  this  court,  and  the  question  here  is,  wheth- 
er the  chancellor  was  correct  in  sustaining  the  demurrers.     Un- 
questionably, if  the  defendant,  practising  upon  the  confidence 
and  credulity  of  a  man  iu  extremis^  weak  in  body  and   mind, 
had  fraudulently  obtained   an  unconscientious  bargain,  noth- 
ing would  be  more  consonant  to  the  course  and  jurisdiction 
of  a  court  of  chancery  than  to  entertain  a  biU  at  the  suit 
of  the   personal  representative    for   the  purpose  of   setting 
aside  and  annulling  such  contract.     But  the  bill  before   us 
makes  no  such  case.     Such  a  bill  as  the  one  referred  to,  might 
be  filed  either  by  the  party  himself,  or  by  his  executor,  or  ad- 
ministrator; but  the  bill  here  charges  the  sale  to  have  originated 
in  the  fraudulent  purpose  of  the  intestate.      This  his  per- 
sonal representative   cannot  be  permitted  to  alledge.  *  That 
be  is  a  creditor  makes  no    difference.      He  stands  in   the 
right  of  representation,  in  the  shoes  of  the  deceased,  and  his 
character  of  creditor  cannot  change  the  nature  and  legal  effect 
of  that  position.     His  independent  right  as  creditor,  to  have 
sued  Fry  in  such  a  case  as  the  bill  imputes,  as  executor  of  his 
own  wrong  for  the  negroes  in  question,  does  not  attend  him  in 
his  new  character  of  administrator;  it  is  merged  in  that  char- 
acter and  ceases  to  exist.     The  decree  of  the  chancellor  must 
be  affirmed,  the  demurrer  allowed  and  the  bill  dismissed. 
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HiNKLiN  V8.  Hamilton, 
and 

HiNKLINS  VS,  HiNKLIN. 

« 

1 .  tt  is  well  settled,  thai  the  State,  as  a  body  politic,  hai  the  right  to  regulate  the  man- 
ner in  which  manumiuion  shall  be  made,  the  extent  of  rights  to  be  acquired  under 
it,  or  to  prohibit  it  altogether. 

2.  To  secnre  the  manamission  of  a  slave  under  the  laws  of  Tennessee,  two  things  are 
necessary,  the  consent  of  the  owner  expressed,  and  the  assent  of  the  State  given  in 
the  manner  prescribed  by  law. 

3.  If  the  executor  of  a  will  giving  the  consent  of  the  testator  to  the  emancipation  of 
slaves,  fail  or  refuse  to  apply  to  the  county  court  to  obtain  the  consent  of  the  State, 
a  court  of  chancery  will,  upon  well  settled  principles,  compel  the  executor  to  exe- 
cute the  trust,  and  in  case  of  his  death,  will  appoint  another  to  act  in  his  stead. 

4.  The  assent  of  the  executor  to  the  emancipation  is  not  necessary,  (he  being  a  naked 
trustee  without  interest,)  unless,  perhaps,  in  case  of  a  deficiency  of  assets:  and* 
therefore,  where  the  testator  gave  his  assent  to  the  emancipation  by  will,  and  the 
executor  failing  to  apply  to  the  county  court,  the  slaves,  by  their  next  friend,  ap- 
plied to  the  county  court,  and  upon  their  petition,  the  said  court  ordered  them  to  be 

«  emancipated;  it  was  determined  by.  the  court,  that  the  order  was  valid,  and  that  a 
court  of  chancery  should  declare  their  right  to  freedom,  and  award  an  injunction 
against  all  interference  with  them  by  the  executor,  by  suit  or  otherwise. 

Quarlesj  for  the  complainants* 
Chdhnij  for  the  defendants. 

TuKLBY,  J.  delivered  the  opinion  of  the  court. 

The  questions  presented  for  consideration  in  this  case  arise 
upon  the  following  statement  of  facts.  On  the  13th  day  of 
October,  1821,  Hugh  Hinklin  executed  his  last  will  and  testa* 
ment,  by  which  he  devised  to  negro  man  Will  and  negro  woman 
Suky,  his  wife,  their  freedom  at  his  death,  and  bequeathed  them 
the  use  of  apart  of  the  land  on  which  he  resided,  during  their 
lives.  This  will  was  duly  proven  at  the  February  term,  1822, 
of  the  county  court  of  Jackson,  and  letters  testamentary  regu- 
larly granted  to  the  executors,  Thomas  Hinklin  and  Avery 
Hinklin.  No  steps  were  taken  by  the  executors  under  the  will 
to  procure  an  order  of  emancipation  from  the  county  court. 
Avery  Hinklin,  one  of  the  executors,  left  the  State  shortly  af- 
ter the  death  of  testator,  and  was  absent  for  many  years,  leav- 
72 
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ing  Thomas  Hinklin,  the  other  executor,  to  superintend  the 
execution  of  the  will,  which  he  did;  brining  the  same  to  a  fi- 
nal settlemeot  in  all  things  connected  therewith,  saving  the 
emancipation  of  said  negroes,  and  died  several  years  since. 

The  negroes  were  regarded  and  treated  by  every  body  as 
free,  from  the  date  of  the  probate  of  the  will.  They  continued 
to  live  upon  the  land  bequeathed  to  them,  till  some  time  in  the 
month  of  May,  1840,  when  Suky,  having  becorne  nearly  blind 
and  unable  to  support  herself,  came  to  the  residence  of  Adam 
C.  Hamilton,  the  defendant  to  the  original  bill,  where  she  re- 
mained till  some  time  in  October,  1840,  when  she  died.  After 
the  death  of  Hugh  Hinklin,  the  testator,  said  negro  woman, 
Suky,  had  two  children,  Almira  and  Turner,  the  complainants 
in  the  cross-bill.  At  the  April  term,  1840,  the  negro  woman, 
Suky,  and  her  two  children,  Almira  and  Turner,  by  their  next 
friend  the  said  Adam  C.  Hamilton,  filed  their  petition  in  the 
county  court  of  Jackson,  setting  forth  the  foregoing  facts,  and 
asking  to  be  emancipated  according  to  law,  which  was  ordered, 
upon  the  bond  of  James  Nevins  and  Zaddock  Mayfield  exe- 
cuted as  required  by  statute.  The  children,  Almira  and  Tur- 
ner, are  in  the  possession  of  defendant  Hamilton,  they  having 
been  bound  as  apprentices  to  him  by  the  county  court  of  Jack- 
son. 

On  the  9th  day  of  September,  1840,  the  complainant,  Avery 
M.  Hinklin,  filed  his  bill  of  complaint,  asking  that  said  negroes 
be  delivered  up  to  him  as  slaves,  to  be  distributed  to  those  who 
may  be  entitled  to  them;  and  that  Hamilton  account  for  their 
hire  during  the  time  they  have  been  in  his  possession.  The 
cross-bill  is  filed  to  resist  this  appUcation,  and  have  a  declara- 
tion of  the  fiiBedom  of  the  complainants  therein  imder  the  order 
of  the  county  court  of  Jackson,  made  as  aforesaid,  at  the  April 
term,  1840,  and  that  the  complainant  in  the  original  bill  be  en- 
joined from  prosecuting  any  action  of  detinue  at  law  for  the  re- 
covery of  their  persons,  which  has  been,  or  is  threatened  to  be 
commenced. 

In  the  consideration  of  the  questions  arisingin  this  case,  it  is  not 
deemed  necessary  to  enter  into  a  minute  investigation  of  the  re- 
lation of  master  and  slave,  the  power  of  emancipation,  the  mode 
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of  exercising  it^  ot  the  rightd  ax:quired  under  it;  they  have  been 
often  the  subject  of  much  consideration  by  our  courts,  and  have 
been  perhaps  sufficiently  adjudicated  upon.  It  will  suffice  for 
the  present  to  observe,  that  it  is  well  settled,  and  upon  correct 
principles,  that  the  State,  as  a  body  politic,  has  a  deep  interest 
in  the  subject,  and  possesses  the  undeniable  right  to  regulate 
the  manner  in  which  manumission  shall  be  made,  the  extent  of 
rights  to  be  acquired  under  it,  or  to  prohibit  it  altogether.  The 
question  then  for  direct  determination  in  the  present  case,  is 
whether  the  complainants  in  the  cross-bill,  stand  in  such  an  atti- 
tude as  to  enable  this  court  to  decree  their  freedom,  and  pro- 
tect them*  in  the  enjoyment  of  it,  under  the  municipal  regula- 
tions of  the  State  upon  the  subject  of  emancipation.  It  is  con- 
tended for  the  original  complainant,  that  they  do  not; .  that  they 
are  yet  slaves;  that  the  order  of  the  county  court  of  Jackson 
emancipating  them  is  void,  for  want  of  power  to  make  it,  and 
that  this  court  has  no  jurisdiction  to  decree  their  freedom 
under  the  will. 

To  secure  the  emancipation  of  a  slave  under  our  law,  two 
things  are  absolutely  necessary;  the  consent  of  the  owner  ex- 
pressed, and  the  assent  of  the  State,  given  in  the  manner  pre- 
scribed by  law.  Several  statutes  have  been  enacted  on  this 
subject,  none  of  which  it  is  deemed  necessary  to  examine,  ex- 
cept those  of  1829,  ch.  29,  and  of  1831,  ch.  101,  which  it  is 
believed  are  alone  applicable  to  the  case  under  consideration. 

The  act  of  1829,  provides,  "That  where  any  person  by  his 
last  will  and  testament,  shall  have  directed  any  slave  or  slaves 
to  be  set  free,  it  shall  be  the  duty  of  the  executor  or  administra- 
tor, with  the  will  annexed,  to  petition  the  county  court  accord- 
ingly; and  if  the  executor  or  administrator  shall  fail  or  refuse 
to  do  so,  it  shall  be  lawful  for  such  slave  or  slaves  to  file  a  bill 
in  equity  by  their  next  friend;  and  upon  its  being  made  satis- 
factorily to  appear  to  the  court,  that  said  slave  or  slaves  ought  of 
right  to  be  set  free,  it  shall  be  so  ordered  by  the  court,  upon 
bond,"  &c. 

The  act  of  1831,  provides,  that  the  act  of  1829  "shall  in  no 
case  be  so  construed,  so  as  to  extend  to  any  case  where  any 
person  may  by  their  last  will  and  testament  have  directed  any 
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slave  or  slaves  to  be  set  free  before  the  passage  of  the  before 
recited  act,  which  this  is  intended  to  amend,  but  in  all  such 
cases,  where  any  suit  shall  have  been  instituted  in  the  district 
chancery  court  under  the  provisions  of  the  act  which  this  is 
intended  to  amend,  it  shall  be  the  duty  of  the  chancellor  at  the 
first  term  of  said  court  after  the  passage  of  this  act,  to  have  the 
same  stricken  from  the  docket;"  and  it  is  made  the  duty  of  the 
clerk  to  transmit  the  same  to  the  county  court  for  trial. 

It  is  thus  seen,  that  the  act  of  1829,  makes  it  the  duty  of  an 
executor  or  administrator,  with  the  will  annexed,  in  all  cases  of 
emancipation  under  the  wiU,  to  apply  to  the  county  court  for 
the  assent  of  the  State  to  the  emancipation,  and  if  he  neglect 
to  do  so,  the  slave  or  slaves  may  by  their  next  friend  file  a  bill  in 
the  chancery  court  for  that  purpose,  which  may  be  decreed  by 
the  court.  The  act  of  1831,  limits  this  exercise  of  power  by 
the  chancery  courts  to  cases  of  wills  made  after  the  passage  of 
the  act  of  1829. 

Then  as  the  law  now  stands,  in  all  cases  of  emancipation  by 
will  executed  since  the  passage  of  the  act  of  1829,  if  the  ex- 
ecutor or  administrator  fail  or  refuse  to  apply  in  behalf  of  the 
slave  to  the  county  court,  for  the  assent  of  the  State  to  the  man* 
umission,  a  bill  may  be  filed  in  the  chancery  court  for  that  pur- 
pose, but  in  all  cases  of  such  devise,  by  will  made  and  exe- 
cuted before  the  passage  of  the  act,  the  power  of  the  chancery 
court  to  act,  by  decreeing  the  freedom,  is  taken  away;  but  it  is 
stiU  the  duty  of  the  executor  or  administrator,  under  the  ex- 
press provisions  of  the  act  of  1829,  to  apply  to  the  county  court 
for  that  purpose;  and  if  he  refuse  without  good  and  legal  reason 
therefor,  he  is  guilty  of  a  gross  abuse  of  a  high  trust. 

The  will  in  the  case  now  under  investigation  having  been 
made  before  the  passage  of  the  act  of  1829,  viz,  in  1821,  the 
court  has  no  power  to  act  by  a  direct  decree  of  freedom.  The 
executor  refuses  to  comply  with  the  directions  of  the  act;  and 
is  not  only  seeking  to  abuse  his  trust  himself,  but  has  the  impu- 
dence to  ask  this  court  to  aid  him  therein;  and  it  has  been  se- 
riously argued,  that  it  is  our  duty  to  do  so. 

The  simple  statement  of  the  case  is  sufficient  to  show,  that 
the  complainant  in  the  original  bill  has  no  right  in  a  court  of 
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chancery,  and  that  he  would  be  repelled  therefrom  without  hesi- 
tation. But  there  is  a  question  of  more  importance,  involving 
the  claims  of  the  complainants  in  this  cross-bill,  which  is  worthy 
of  great  consideration;  and  that  is,  whether  they  are  not  in 
such  a  position  as  to  ask  this  court,  not  to  decree  their  freedom 
under  the  act  of  1829,  but  to  declare  it  as  having  been  already 
decreed  by  the  county  court  of  Jackson,  at  their  April  term, 
1840.  We  have  seen  that  the  act  of  1829,  has  made  it  the 
express  duty  of  the  executor  to  apply  to  the  county  court  of 
Jackson,  for  their  emancipation.  This  has  not  been  done;  but 
the  county  court  of  Jackson,  upon  their  application  by  their 
next  friend,  has  given  the  assent  of  the  State,  and  in  due 
form  declared  them  free.  If  the  executor  refuse  or  neglect  to 
execute  the  trust  reposed  in  him  by  the  will,  is  the  slave  remedi- 
less, and  shall  he  lose  his  freedom  and  remain  in  bondage? 
Surely  not.  The  trust  is  a  naked  one,  unaccompanied  by  any 
interest;  the  devise  of  freedom  and  the  assent  of  the  State 
consummate  the  right.  The  executor  is  the  mere  instrument 
through  which  the  assent  of  the  State  is  to  be  obtained,  and  if 
he  perversely  refuse  to  act,  a  court  of  chancery,  when  necessa- 
ry, would  compel  him,  and  in  case  of  his  death,  would  appoint 
another  trustee  to  act  in  his  stead.  That  this  is  so  upon  every 
principle  of  equity  touching  the  subject,  we  do  not  think  admits 
of  controversy.  But  is  it  necessary  in  this  case,  to  resort  to 
this  power  in  order  to  effectuate  justice  between  the  parties? 
We  think  not. 

In  the  first  place,  we  think  it  by  no  means  certain  under  a 
fair  construction  of  the  acts  of  1829,  1831,  that  where  in  cases 
of  a  devise  of  freedom  by  will  before  the  act  of  1829,  in  which 
the  executor  or  administrator  fail  or  refuse  to  apply  to  the  coun- 
ty court  for  a  confirmation  of  the  freedom  given  by  the  will, 
the  slave  may  not  petition  the  county  court  by  his  next  friend 
for  that  purpose.  The  act  of  1829  authorized  him  to  file  a  bill 
in  the  chancery  court;  and  that  of  1831  does  nothing  more 
than  cut  off  the  jurisdiction  of  the  chancery  court  in  such  cases, 
upon  wills  made  before  the  passage  of  the  act  of  1829,  and  di- 
rects a  transfer  of  the  causes  pending  in  the  chancery  court, 
upon  the  subject  for  adjudication  to  the  county  court     It  may 
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be  well  argued,  if  it  were  the  intention  of  the  legislature  to 
give  the  county  court  jurisdiction  of  cases  pending  in  the  chaa- 
ceiy  court,  where  the  executor  or  administrator  had  failed  or 
refused  to  execute  his  trust;  that  it  was  their  intention  to 
give  it  jurisdiction  of  all  cases  which  might  arise  thereafter 
of  a  similar  character;  in  other  words,  the  act  of  18S9  was 
passed  for  the  relief  of  slaves  emancipated  by  will.  It  in  the 
first  place  makes  it  the  duty  of  the  executor  or  administrator, 
with  the  will  annexed,  to  apply  to  the  county  court  by  petition 
on  behalf  of  the  slaves,  if  he  fail  or  refuse  so  to  do*  In  the 
second  place,  it  authorizes  a  bill  to  be  filed  in  the  chancery 
court  by  the  next  friend  of  the  slaves. 

The  act  of  1831,  is  not  designed  to  deprive  the  slave  of  any 
right,  acquired  under  the  will,  but  to  change  the  tribunal  in  a 
specified  class  of  cases.  It  takes  away  the  jurisdiction  of  the 
chancery  court  in  cases  of  wiUs  made  before  1829,  and  by  ex- 
press words,  transfers  such  cases  pending  to  the  county  court. 
If  they  give  the  jurisdiction  of  cases  pending,  is  it  not  fair  argu- 
ment to  say  that  they  intended  to  give  jurisdiction  of  like  cases 
which  might  arise?  Otherwise  a  class  of  cases  would  be  un- 
provided for,  which  we  can  hardly  suppose  was  designed. 

The  chancery  court  has  full  power  upon  all  cases  of  wills, 
made  after  the  passage  of  the  act  of  1829;  the  county  court 
upon  all  cases  preceding  the  passage  of  the  act  of  1831;  but  in 
the  case  of  a  will  made  before  the  act  of  1829,  in  which  no  bill 
had  been  filed  previous  to  the  act  of  1831,  if  the  executor  or 
administrator  fail  or  refuse  to  do  his  duty,  there  is  no  tribunal  to 
act  upon  the  petition  of  the  next  friend,  unless  it  be  the  county 
court  under  a  fair  construction  of  the  act  of  1831. 

If  the  county  court  have  the  power  to  act  upon  the  petition 
of  the  next  friend  of  the  slave,  in  the  case  supposed,  this  cause 
is  at  an  end,  for  this  has  been  done  by  the  county  court  of 
Jackson,  at  its  April  term,  1840.  But  suppose  that  such  is  not 
the  fair  construction  of  the  act  of  1831,  yet  in  the  second  place 
we  hold  that  the  action  of  the  county  court,  in  the  order  of 
emancipation  in  this  case,  is  not  void.  The  devise  of  eman- 
cipation in  the  will,  or  the  act  under  which  the  right  of 
freedom  arises,  it  is  true,   is  not  perfected  until  the  assent 
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of  the  State  thereto  is  given.  The  power  to  give  this  assent 
has  been  lodged  in  the  county  court,  and  it  has  been  given  by 
this  agent  upon  a  full  statement  of  all  the  facts  attending  it. 

Who  has  been  injured?  who  has  the  right  to  complain?  The 
owner?  there  is  no  owner.  The  devisee  was  the  owner; he  ceas- 
ed to  be  so  upon  his  death,  and  having  devised  the  freedom  of 
the  slaves,  they  descend  to  no  one.  The  executor?  he  has  no 
claim  to  them,  unless  perhaps  he  could  show,  that  the  creditors 
of  the  estate  were  interested  in  the  question,  there  being  a  deficien- 
cy of  assets;  but  this  is  not  pretended;  having  no  claim,  his  as- 
sent is  not  necessary  to  their  freedom,  though  the  assent  of  the 
owner  is  in  all  cases;  being  a  mere  agent  appointed  to  apply  for 
the  assent  of  the  State,  if  the  State  give  it  without  his  applica- 
tion, upon  what  principle  shall  it  be  held  bad?  It  is  the  sub- 
stance of  things,  and  not  forms,  which  must  control  us  in  cases 
of  this  kind.  We  have  said  that  we  have  the  power  to  compel 
the  executor  to  execute  his  trust;  if  it  has  been  executed,  and 
properly  executed  without  him,  why  should  we  set  it  aside  and 
at  his  request  without  adequate  cause,  permit  him  to  interfere 
with  persons  enjoying  rights  acquired  under  it,  no  persons  claim- 
ing an  interest  being  dissatisfied? 

We  will  not  do  so,  but  declare  that  the  right  of  freedom,  giv- 
en to  the  complainants  Almira  Hinklin  and  Turner  Hinklin, 
children  of  the  negro  woman  Suky,  by  the  will  of  Hugh  Hink- 
lin and  the  order  of  the  county  court  of  Jackson,  made  at  its 
April  term,  1840,  is  perfect  and  complete  and  enjoin  the  oom- 
plainant,  Avery  Hinklin,  the  surviving  executor  of  said  last  will 
and  testament,  from  hindering  and  molesting  them  in  the  enjoy- 
ment thereof,  by  any  suit  at  law,  now  pending  or  to  be  brought 
hereafter,  or  in  any  other  manner  under  any  pretended  right  as 
executor  aforesaid.     Decree  accordingly  with  cost* 
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1.  An  application  for  a  continuance  is  addressed  to  the  sound  discretion  of  the  circuit 
court,  and  the  supreme  court  will  not  reverse  a  jadg^ment  because  a  continuance  was 
refused,  unless  there  appears  to  be  a  clear  case  of  an  erroneous  exercise  of  discretion. 

2.  The  defendant's  affidavit  for  a  continuance  of  bis  case  in  the  circuit  court,  stated 
as  a  raason  why  he  had  taken  no  steps  to  procure  the  testimony  of  a  material  witnesa; 
that  he  was  under  the  belief  that  the  plaintiff  had  appealed  from  the  judg-ment  of  the 
court  below  awarding  a  new  trial  to  him  (the  defendant;)  Held,  that  this  ignorance 
furnished  no  excuse.    He  was  bound  to  know  the  law . 

Rogersj  for  the  plaintiff  in  error. 
Tatdy  for  the  defendant  in  error* 

Green,  J.  delivered  the  opinion  of  the  court. 

This  is  an  action  of  assumpsit,  brought  by  Wiley  against 
Todd,  in  the  Lincoln  circuit  court.  At  the  June  term  of  the 
court,  1842,  the  cause  was  tried,  and  the  plaintiff  obtained  a 
verdict  for  five  hundred  dollars.  The  defendant  moved  for  and 
obtained  a  new  trial,  to  granting  which  the  plaintiff  excepted 
and  filed  his  bill  of  exceptions. 

At  the  October  term,  1842,  the  cause  was  called  for  trial,  on 
Tuesday  morning  of  the  first  week  of  the  court,  and  the  de- 
fendant filed  his  affidavit  for  a  continuance  on  account  of  the 
absence  of  Margaret  Todd  a  witness.  The  affidavit  di^ 
closed  in  substance,  that  the  witness  would  prove  material  facts 
in  the  defence;  that  the  plaintiff  could  prove  said  facts  by  no 
other  witness;  that  the  witness  was  old  and  infirm  and  could 
not  attend  court;  that  affiant  understood  that  the  plaintiff  had 
appealed  from  the  judgment  of  the  court,  granting  a  new  trial 
at  the  preceding  term,  and  did  not  believe  the  cause  was  situat- 
ed so  that  it  could  be  tried,  until  it  was  called,  and,  therefore, 
had  taken  no  steps  to  have  the  witness'  testimony.  The  court 
being  informed  that  the  witness  lived  only  four  miles  from  the 
town  where  the  court  was  sitting  suggested  that  the  trial  of  the 
cause  might  be  postponed,  for  several  days,  that  the  deposition 
might  be  taken  on  giving  one  day's  notice,  and  a  trial  of  the 
cause  be  had  at  thatt  terra;  but  the  defendant  refused  to  ac- 
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ceed  to  these  suggestions,  and  insisted  on  a  continuance,  untif 
the  next  term  of  the  court,  upon  the  affidavit  filed.  The  court 
refused  to  continue  the  cause,  which  was  tried,  and  the  plaintiff 
obtained  a  verdict  for  $334  33  cents. 

The  defendant  moved  for  a  new  trial,  which  was  refusedt  to 
which,  and  to  the  refusal  of  the  court  to  continue  the  cause,  ex- 
ception was  taken  and  the  defendant  appealed  to  this  court 

There  is  no  error  in  this  record.  The  only  excuse  offered  in 
the  affidavit,  for  not  being  prepared  with  the  evidence,  is,  that 
the  defendant  supposed  the  plaintiff  had  appealed  at  the  last 
term  of  the  court,  from  the  judgment  awarding  a  new  trial  to 
the  defendant. 

If  he  acted  under  the  influence  of  such  a  belief,  he  was  guil- 
ty of  gross  negligence  in  failing  to  obtain  correct  information. 
Had  he  made  inquiry  of  his  counsel,  he  would  have  acquired 
the  knowledge,  that  no  appeal  could  be  taken,  until  the  cause 
was  finally  disposed  of  in  the  court  below.  Besides,  the  wit- 
ness lived  only  four  miles  from  town,  where  the  court  was  sitting; 
the  case  was  called  on  Tuesday  of  the  first  week  of  the  court, 
and  an  offer  was  made  to  postpone  the  trial  for  some  days  and 
to  allow  the  deposition  of  the  witness  to  be  taken,  on  giving  one 
day's  notice. 

Grossly  negligent  as  the  defendant  had  been,  the  terms  were 
liberal,  and  evinced  an  anxious  wish  on  the  part  of  the  court  to 
do  every  thing  for  the  attainment  of  justice  to  the  defendant, 
that  could  be  done,  consistently  with  the  right  of  the  plaintiff  to 
have  a  trial  at  that  term. 

We  think  the  court  did  right  in  refusing  the  continuance. 
Applications  for  continuances,  are  addressed  to  the  sound  dis- 
cretion of  the  circuit  courts.  The  propriety  of  granting,  or 
refusing  a  continuance,  must  depend  upon  a  variety  of  circum- 
stances, of  which  this  court  cannot  so  well  judge,  as  can  the 
court  to  whom  the  application  is  made,  and  this  court  would  be 
slow  to  control  the  exercise  of  discretion  of  the  court  below,  in 
such  cases. 

To  induce  this  court  to  interfere,  the  facts  should  show  a 

» 

clear  case  of  erroneous  exercise  of  discretion.     But  in  the  pres- 
ent case,  there  is  no  error,  and  the  judgment  must  be  affirmed. 
73 
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McGrbggoe  v8.  McCorkle  et  aJb. 

A  justice  of  the  peace  has  no  power  to  render  judgment  by  motion  against  a  constable 
and  his  securities,  for  failing  to  pay  over  money  not  collected  by  virtue  of  process  in 
his  hands. 

Johnson,  for  the  plaintifT* 
Kimble,  for  the  defendants. 


Reese,  J.  delivered  the  opinion  of*  the  court. 

Horn,  a  constable,  was  indebted  to  the  plaintiff,  and  to  satis- 
fy the  claim,  gave  him  a  note  payable  by  one  Brunson  to  Horn. 
This  note,  for  about  $85,  was  transferred  to  the  plaintiflF  by 
Horn  by  delivery  only  and  not  by  assignment,  and  the  plaintiff 
handed  back  the  note  to  Horn,  and  took  his  receipt  for  the  col- 
lectioQ  or  return  of  the  same  "as  an  oflBcer."  Horn  sold  or 
disposed  of  the  note  in  some  manner  for  his  own  benefit.  A 
motion  was  made  before  a  justice  of  the  peace  against  him  and 
his  sureties  by  the  plaintiff,  for  a  judgment  for  failing  to  pay  to 
him  the  proceeds  of  said  note,  and  judgment  was  rendered 
against  them  in  behalf  of  the  plaintiff  for  about  $93. 

The  sureties  brought  the  case  into  the  circuit  court  by  writ  of 
certiorari,  and  judgment  there  was  pronounced  in  their  favor, 
from  which  the  plaintiff  has  appealed  in  error  to  this  court- 
The  act  of  1801,  ch.  7,  sec.  5,  subjects  the  constable  and  his 
sureties  to  motion,  for  failing  or  refusing  lo  render  money  on  ex- 
ecutions put  into  his  hands,  within  thirty  days  after  the  expira- 
tion of  the  stay  or  t^yenty  days  if  no  stay,  &c.  By  this  statute 
the  liability  of  the  constable  is  limited  to  the  case  of  money 
collected  or  which  ought  to  have  been  collected,  by  virtue  of 
an  execution  in  his  hands,  and  the  remedy  given  by  motion  is 
confined  in  point  of  jurisdiction  to  a  court  of  record.  The  act 
of  1817,  ch.  54,  sec.  2,  enlarges  the  liability  of  the  constable 
and  his  sureties  so  as  to  embrace  aU  cases  where  a  constable 
entrusted  with  the  collection  of  debts,  has  received  the  money 
thereon,  whether  before  or  afler  the  service  of  a  warrant,  or  be- 
fore or  after  the  rendition  of  a  judgment,  and  the  remedy  by 
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motion  is  given  against  him,  in  as  ample  a  manner  as  if  the 
money  had  been  collected  by  execution.  But  still  such  reme- 
dy was  confined  to  a  court  of  record.  No  such  proceeding  as 
a  motion  against  a  constable  and  his  sureties  before  a  justice, 
was  known  in  point  of  fact,  or  recognized  in  point  of  law.  To 
exist,  it  must  from  its  nature,  have  a  positive  statutory  creation, 
and  no  statute  had  been  passed  creating  it. 

In  1823,  ch.  21,  sec.  1,  the  jurisdiction  is  for  the  first  time 
conferred  upon  a  justice  of  the  peace,  to  give  judgment  on  mo- 
tion against  a  constable  and  his  sureties;  but  this  jurisdiction  is 
in  terms,  and  by  the  express  provisions  of  the  statute  limited  to 
a  case  where  money  has  been  or  ought  to  have  been  collected  on 
an  execution,  actually  in  the  hands  of  the  officer.  And  there 
was  much  reason  for  the  distinction.  For  in  the  one  case, 
there  is  record  evidence  of  the  constable's  liability,  in  the  other, 
not.  But  aside  from  that,  it  need  not  be  here  repeated,  that  in 
the  construction  of  statutes  creating  these  limited  jurisdictions, 
and  conferring  these  summary  powers,  there  is  no  amplifying 
principle  arising  from  the  equity  of  the  statute  or  the  analogy 
of  cases;  but  where  the  letter  stops,  the  act  stops.  Motions, 
therefore,  before  a  justice  cannot  be  made  against  a  constable 
and  his  sureties  for  failing  to  pay  over  money  not  collected  by 
virtue  of  process  in  his  hands.  The  remedy  remains,  as  the  act 
of  1817,  ch.  64,  left  it,  in  such  a  case,  with  the  courts. 

It  is  unnecessary  to  consider  of  the  other  point  in  this  case, 
that  as  the  note  was  payable  to  the  constable  himself,  and  he 
could  take  out  no  warrant  upon  it,  so  in  such  case,  if  he  collect- 
ed without  warrant,  he  would  not  although  signing  a  receipt, 
finally  be  rendered  liable  by  the  act  of  1817. 

This  is  probably  so;  but  the  ground  first  stated  is  sufficient  to 
decide  the  case.     We  affirm  the  judgment. 
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Orgain  vs.  Ramsey. 

Where  an  issue  of  fact  is  directed  in  chancery,  the  finding  of  the  jury  »  not  coocla< 
tive  upon  the  chancellor;  yet  such  finding  is  entitled  to  much  weight  with  him  in  the 
foraiation  of  hi«  jadgraeutopoQ  the  whole  matter;  and  this  is  more  especially  so 
where  the  matter  submitted  to  the  jury,  was  the  validity  of  a  deed  which  depended 
upon  the  credibility  of  the  testimony  of  a  witness. 


N.  H.  AUm^  for  the  complainaat 
Garlandf  for  the  defendant, 

Orben,  J.  delivered  the  opinion  of  the  court. 

The  bill  in  this  case,  is  filed  by  the  complainants,  to  enjoin  a 
sale  of  certain  slaves,  which  the  defendants,  creditors  of 
Thomas  Orgain  have  caused  to  be  levied  on,  by  virtue  of  exe- 
cutions in  their  favor,  against  said  Thomas  Orgain. 

The  complainants  alledge  the  property  belongs  to  them,  by 
virtue  of  a  deed,  executed  to  them  by  Thomas  Orgain,  before  any 
of  the  judgments  in  favor  of  the  defendants  were  rendered. 
The  defendants  admit  the  execution,  and  regular  probate  of  the 
deed,  but  insist  it  was  made  without  consideration,  and  in 
fraud  of  their  rights. 

Thomas  Orgain,  the  grantor  in  the  deed,  is  the  principal 
witness  in  the  cause.  He  establishes  the  existence  and  validi- 
ty of  the  consideration  upon  which  the  deed  in  question  is 
founded,  and  the  only  matter  for  debate  in  the  cause  is,  wheth- 
er, under  the  circumstances,  this  witness  is  to  be  believed. 

The  chancellor  submitted  an  issue  to  a  jury  to  determine 

whether  the  deed  in  question  was  made  upon  a  fair  and  bona 

fide  consideration.     The  jury  found  a  verdict  in  favor  of  the 

validity  of  the  deed,  and  the  chancellor  decreed  accordingly. 

It  is  insisted  now  here,  that  this  verdict  of  the  jury  and  de- 
cree of  the  court  below,  ought  to  be  disregarded,  and  that  this 
court  should  consider  the  cause,  and  decree  thereon,  as  though 
there  had  been  no  jury  in  the  case.  We  do  not  think  this  view 
of  the  subject  is  correct;  for  although  it  is  true,  a  chancellor  is 
not  bound  by  the  finding  of  a  jury  upon  an  issue  of  fact  out  of 
chancery  submitted  to  them,  and  may  disregard  the  finding, 
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and  decide  the  cause,  "in  the  teeth  of  the  verdict,"  yet,  it 
does  not  follow,  that  it  is  to  have  no  weight  with  him,  and  much 
less  does  it  follow,  that  this  court,  is  to  be  uninfluenced  thereby. 
The  jury  had  the  witnesses  before  them,  and  could  judge,  from 
their  manner  while  testifying,  whether  they  were  entided  to 
credit,  much  better  than  we  can,  who  only  see  the  evidence  on 
paper* 

The  question  whether  the  deed  is  valid,  or  fraudulent  or  not, 
depends  altogether  upon  the  credibility  of  Thomas  Orgain. 
He  proves  the  consideration  stated  in  it  to  have  been  fair  and 
bona  Jide.  The  jury  were  his  neighbors,  acquainted  with  him, 
and  knew  how  to  appreciate  the  weight  of  his  character. 
They  have  believed  his  testimony,  and  the  chancellor,  approv- 
ing their  verdict,  has  decreed  for  the  complainants. 

The  circumstances  that  seem  to  throw  suspicion  upon  the 
deed,  cannot  weigh  against  the  positive  swearing  of  a  credible 
witness,  who  from  the  nature  of  the  transaction,  could  not  have 
been  mistaken.     We,  therefore,  aflSrm  the  decree. 


Note. — See  London  ««.  London,  1  Huuipbreyi'  L 


Allen  vs.  Anderson. 

1.  If  »  8tle  of  chattel  be  absotute,  and  there  be  do  tubteqaent  consent  to  take  it  baek, 
the  contract  renioins  open,  and  the  vendee  must  resort  to  his  action  on  the  warrantji 
aoleskit  be  proved  that  vendor  knew  of  the  uosoondoess  of  the  article,  and  the  ven- 
dee tendered  a  retarn  of  it  within  a  reasonable  time. 

■ 

2.  Where  the  plaintiff  brings  covenant  on  a  warrant/  of  soandness,  he  elects  to  affirm 
the  contractf  and  sae  for  a  breach  of  it,  and,  therefore,  can  onlj  recover  the  difler- 
ence  between  the  valjie  of  a  sound  and  unsound  article.  In  such  an  action  he  cannot 
go  for  the  entire  value  of  the  article  sold. 

Guild  and  Stokes^  for  the  plaintiff  in  error,  cited  and  com- 
mented on,  Chitty  on  Contracts,  363:  Long  on  Sales,  213:  1 
Douglass,  23:  1  Term  R.  133:  7  East,  274:  3  Camp.  299: 
12  Wheaton,  183:  22  Eng.  C.  L.  122. 

Foggj  for  the  defendant  in  error. 
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Reese,  J.  delivered  the  opinion  of  the  court. 

This  is  an  action  of  covenant.  The  plaintiff  declared  upon 
a  warranty  of  soundness,  contained  in  a  bill  of  sale  of  negroeS) 
and  assigned  as  a  breach  of  the  covenant,  that  the  negroes 
were  not  sound  at  the  time  of  the  sale.  The  defendant  plead- 
ed performance  of  the  covenant,  upon  which  issue  was  taken* 
On  the  trial  of  this  issue,  we  learn  from  the  bill  of  exceptions, 
that  there  was  evidence  on  the  part  of  plaintiflT,  conducing  to 
prove,  that  the  negroes  at  the  time  of  sale,  were  unsound,  and 
there  was  evidence  on  the  part  of  the  defendant,  conducing  to 
prove,  that  the  negroes  at  that  time  were  sound.  It  was  prov- 
ed, that  shortly  after  the  sale  the  plaintiff  offered  to  return  the 
negroes  to  the  defendant,  alledging  their  unsoundness,  and  to 
surrender  to  him  the  bill  of  sale,  and  to  cancel  the  contract,  but 
the  defendant  refused  to  receive  them.  The  defendant  re- 
quested the  court  to  instruct  the  jury,  that  if  they  believed  the 
negroes,  at  the  time  of  the  sale,  to  have  been  unsound,  the 
measure  of  damages  would  be  the  difference  between  the  value 
of  the  negroes  in  their  actual  condition,  and  what  would  have 
been  their  value,  if  there  had  been  no  breach  of  the  covenant; 
that  is,  if  they  had  been  sound,  and,  also,  medical  bills,  &c. 
The  court  refused  so  to  instruct  the  jury,  but  informed  them, 
that  if  they  believed  the  negroes  to  have  been  unsound  at  the 
time  of  sale,  and  plaintiff  offered  to  return  them,  and  surrender 
the  bill  of  sale,  in  a  reasonable  time,  this  would  operate  as  a 
rescission  of  the  contract,  whether  the  defendant  knew  of  the 
unsoundness  or  not,  and  in  that  case,  the  measure  of  the  dam- 
ages would  be  the  price  paid  for  the  negroes,  with  interest 
thereon.     And  the  jury  found  a  verdict  accordingly. 

The  single  question  before  us  is,  whether  this  charge  is  er- 
roneous. 

Where  an  action  has  been  brought  to  recover  damages  for  an 
alledged  violation  of  a  warranty  of  soundness,  upon  a  sale, 
where  the  plaintiff  in  the  very  nature  and  form  of  the  action 
proceeds  upon  the  ground,  that  the  contract  of  sale  is  subsist- 
ing and  the  title  of  the  chattel,  by  such  sale,  as  being  still  in 
him,  under  such  circumstances,  wc  know  of  no  case  where 
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It  has  been  held,  that  the  contract  can  be  treated  as  at  an  end, 
and  the  damages  be  assessed  upon  that  footing. 

In  such  form  of  action,  we  apprehend,  if  it  were  in  the  pow- 
er of  the  pl^ntiff  to  show  such  fraud  on  the  part  of  the  vendor 
as  would  have  entitled  the  plaintiflf  to  have  treated  the  contract 
as  at  an  end,  still  not  having  done  so,  but  having  elected  to  af- 
firm the  contract,  and  sue  for  a  breach  of  it,  he  could  only  re- 
cover the  difference  in  value  between  a  sound  and  unsound  ar- 
ticle. But  apart  from  the  argument  to  be  drawn  from  the  na- 
ture and  form  of  the  action  in  this  case,  it  is  well  settled  upon 
authority,  that  if  a  sale  be  absolute,  and  there  be  no  subsequent 
consent  to  take  back  the  article,  the  contract  remains  open,  and 
the  vendee  must  resort  to  his  action  upon  the  warranty,  unless 
it  be  proved  that  the  vendor  knew  of  the  unsoundness  of  the  arti- 
cle, and  the  vendee  tendered  a  return  of  it  within  a  reasonable 
time. 

This  was  so  ruled,  upon  much  consideration  by  the  Supreme 
Court  of  the  United  States,  in  the  case  of  Thornton  vs.  JVynuy 
12  Wheat.  183.  In  that  case,  Mr.  Justice  Washington,  who 
delivered  the  opinion  of  the  court,  after  an  elaborate  review  of 
the  English  cases  at  that  time  decided,  says:  "The  result  of 
the  above  cases  is  this;  if  upon  a  sale  with  a  warranty,  by  the 
special  terms  of  the  contract,  the  vendee  is  at  liberty  to  return 
the  article  sold,  an  offer  to  return  it,  is  equivalent  to  an  offer 
accepted  by  the  vendor;  and  in  that  case,  the  contract  is  re- 
scinded, and  at  an  end,  which  is  a  sufficient  defence  to  an  ac- 
tion brought  by  the  vendor  for  the  purchase  money,  or  to  ena- 
ble the  vendee  to  maintain  an  action  for  money  had  and  receiv- 
ed, in  case  the  purchase  money  has  been  paid.  The  conse- 
quences are  the  same,  when  the  sale  is  absolute,  and  the  ven- 
dor afterwards  consents,  unconditionally,  to  take  back  the  pro- 
perty; because  in  both,  the  contract  is  rescinded  by  the  agree- 
ment of  the  parties,  and  the  vendee  is  well  entitled  to  retain 
the  purchase  money  in  the  one  case,  or  to  recover  it  back  in  the 
other.  But  if  the  sale  be  absolute,  and  there  be  no  subsequent 
agreement,  or  consent  of  the  vendor  to  take  back  the  article, 
the  contract  remains  open,  and  the  vendee  is  put  to  his  action 
upon  the  warranty,  unless  it  be  proved  that  the  vendor  knew 
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of  the  unsoundness  of  the  article,  and  the  vendee  tendered  a 
return  of  it  within  a  reasonable  time." 

And  in  a  later  case  than  this,  in  England,  the  Court  of  King's 
Bench  in  the  case  of  Street  vs.  Blay^  2  Barnwell  &  Adolphus, 
466,  22  C.  L.  R.  123,  maintained  the  same  distinctions. 
These  principles  so  established  by  authority,  are  consonant,  it 
seems  to  us,  to  the  dictates  of  reason  and  policy. 

We  entirely  approve  them,  and  are  constrained,  therefore,  to 
reverse  this  judgment,  and  order  a  new  trial. 


NoTC^-See  WUHmiu  vs.  Hurt,  2  Hamphreya*.  p.  68. 


England  vs,  Jackson. 

!•  A  parol  rescj^ion  of  a  written  contract  inajrbe  »e(  up  in  opposition  to  a  bill  foratpe- 

cific  performance. 

2,  Complainant  recovered  a  judgment  at  law  ag-ainst  defendant  for  the  unpaid  balance 
of  the  purchase  roonej  of  a  tract  of  land  for  which  he  had  executed  a  bond  for  title. 
Having  an  execution  returned  nuUm  ft^aa,  he  61ed  hit  bill  to  tjbject  the  equitable 
interest  of  thedefendant  to  sale  for  the  satisfaction  of  the  judgment:  Held,  that  tfaia 
was  a  bill  in  the  nature  of  a  bill  for  a  specific  pertormancef  and  that  it  wa«  a  good  de« 
fence  to  such  billi  (hat  the  contract  had  been  rascioded  by  a  verbal  agreement  of  the 
parties  to  submit  the  matter  in  controversy  to  nrbitratora,  and  that  such  arbitrators  had 
awarded  a  resci«ion. 


J.  C.  VenahUy  for  the  complainant. 
Taidj  for  the  defendant. 


Green,  J.  delivered  the  opinion  of  the  court. 

The  bill  alledges  that  complainant  sold  to  defendant  a  tract 
of  land  in  Franklin  county,  of  sixteen  and  a  half  acres,  for  one 
hundred  and  seventy  five  dollars,  and  that  he  executed  a  bond 
to  the  defendant,  conditioned  to  make  him  a  title  when  the  pur- 
chase money  should  be  paid;  that  seventy  five  dollars  of  said 
sum,  has  been  paid,  and  a  judgment  has  been  obtained  for  the 
sum  remaining  unpaid,  before  a  justice  of  the  peace,  and  exe- 
cution has  been  issued  thereon  and  returned  nuUa  bona.     The 
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bill  prays  for  a  decree  for  the  sale  of  said  land,  in  satisfaction 
of  complainants'  judgment. 

The  answer  admits  the  facts  above  set  forth  to  be  true,  but 
states  that  one  Gross,  has  a  good  title  to  two  acres  of  said  land, 
and  that  after  the  judgment  aforesaid  had  been  rendered 
against  him,  the  complainant  and  himself  made  a  verbal  agree- 
ment to  rescind  said  contract,  and  to  submit  to  the  arbitrament 
and  award  of  Thomas  H-  Gamer  and  Michael  Williams,  the 
terms  upon  which  the  recission  should  take  place,  and  that  the 
arbitrators  decided  that  complainant  should  refund  to  defend- 
ant the  seventy  five  dollars  he  had  paid  and  ten  dollars  for  im- 
provements. 

The  evidence  of  the  arbitrators,  supports  the  statements  of 
the  answer,  as  to  the  verbal  rescission  of  the  contract  and  their 
award  in  the  case. 

This  bill  is  in  the  nature  of  a  bill  for  a  specific  performance. 
It  seeks  the  aid  of  this  court  to  afiirm  the  contract  of  sale  to  the 
defendant,  to  divest  him  of  his  equital)le  interest  therein,  and 
order  a  sale  of  the  land  for  the  satisfaction  of  the  judgment  for 
the  unpaid  purchase  money.  It  is  well  settled  that  a  parol  re- 
scission of  a  written  contract  may  be  set  up  in  opposition  to  a 
bill  for  a  specific  performance.  1  Mad.  Ch.  323.  Walker  vs. 
WheiUlcyy  2  Hump.  R.  119. 

The  present  case  must  depend  upon  the  same  principle. 
The  aid  of  this  court  is  invoked,  upon  the  ground  of  a  subsist- 
ing written  contract  for  the  sale  of  the  land.  But  the  answer 
and  proof  show,  that  this  contract  has  been  rescinded  by  a  ver- 
bal agreement  of  the  parlies.  Although  this  agreement  is  not 
such  an  one  as  that  a  court  of  equity  could  enforce,  were  a  bill 
brought  by  the  defendant  for  that  purpose,  yet,  it  would  be  in- 
equitable to  afford  the  relief  this  biU  seeks  in  opposition  thereto. 

The  parties  must  be  left  to  their  remedies  at  law;  affirm  the 

decree. 

74 
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Porter  vs.  Porter. 

1.  The  wiUof  Mn.  Daffill  coDtained  this  clause:  **I  bequeath  to  H.  B.  Porters  n^ 
^rO(  Heorj«  which  negro  is  to  be  by  him  loaned  to  W.  Porter »duriQg  his  life,  as  the 
terms  on  which  he  is  devised  to  hin»:  Held,  that  this  was  a  ralid  devise,  conferring^ 
on  Wni.  Porter  the  right  to  the  services  of  the  slave  daring  Fife,  with  the  remainder 
to  Hugh  Porter.  The  slave  having  been  converted  by  Hagh  Porter,  he  was  boand 
to  account  annually  for  the  hire  to  Wm.  Porter  during  the  life  of  said  Win.  Porter. 

2t  The  statute  of  limitations  does  not  run  against  express  trusts. 

3.  Wheve  possession  commences  in  obedience  to  the  title  of  another,  the  character  of 
that  possession  by  intendment  of  law  continues  until  change^  by  an  assertion  of 
ownership  evinceck  by  some  tangible  act  in  hostility  to  the  rights  of  the  owner,  such  aa 
a  changpe  of  the  pofsession  by  a  sale;  the  fact  that  the  possessor  told  some  ten  or  a 
dozen  persoiM  that  he  claimed  the  property  as  his  own,  would  not  be  sufficient  evi- 
dence of  a  hostile  possession  withovt  notice  thereof  to  the  owner. 

MeigSj  for  complainaQU 
Nicholson,  for  defendant. 

Re ADT,  special  J.  delivered  the  opinion  of  the  court 

In  1814  or  1816,  Elizabeth  DuffiU,  the  aunt  of  WiUiam  Por- 
ter the  complainant,  loaned  him  her  negro  boy  Henry,  which 
he  continued  to  hold  under  said  loan  until  about  1825,  when 
being  in  bad  health,  and  the  boy  having  contracted  bad  habits 
and  become  refractory,  he  was  unable  to  govern  him.  Hugh 
B.  Porter,  the  defendant,  who  is  the  son  of  complainant,  in 
order  that  he  might  manage  the  boy,  then  took  him  into  his 
possession,  complainant  consenting,  and  let  complainant  have 
the  use  of  one  of  his  in  lieu  of  Henry.  Complainant  continued 
in  possession  of  defendant's  boy  and  defendant  in  possession 
of  Henry  until  1829,  when  defendant  sold  Henry  without  com- 
plainant's consent,  and  he  was  taken  to  Louisiana.  In  1828 
Mrs.  DuffiU  made  her  will  in  which  is  the  following  bequest, 
to  wit:  "I  give  and  bequeath  to  Hugh  B.  Porter,  son  of  Wm. 
Porter,  a  negro  boy  named  Henry,  which  negro  is  to  be  by 
him  loaned  to  his  father,  Wm.  Porter,  during  his  life,  as  the 
terms  on  which  he  is  devised  to  him."  The  negro  thus  willed 
is  the  same  that  defendant  had  gotten  into  his  possession  in 
manner  aforesaid. 

Mrs.  DuffiU   died  in  1832  at  the  advanced  age  of  ninety- 
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three  years,  and  at  February  term,  1833,  of  the  county  court 
of  Giles  county,  her  said  will  was  duly  proved  and  recorded. 
In  1829,  after  the  defendant  had  sold  the  boy  Henry,  he  took 
his  own  boy  out  of  complainant's  possession,  and  has  ever 
since  refused  to  furnish  him  with  another,  or  make  him  com- 
pensation for  the  services  of  Henry.  The  bill  sets  up  the 
right  of  complainant  to  the  services  of  the  boy  Henry,  under 
Mrs.  Duf&ll's  will,  and  seeks  for  an  account  against  the  defend- 
ant for  their  value;  and  inasmuch  as  the  boy  is  placed  beyond 
the  jurisdiction  of  the  court,  the  bill  prays  the  court  to  decree 
that  defendant  shall  place  another  boy  of  equal  value  with 
Henry,  in  possession  of  complainant  during  his  lifetime,  or 
otherwise  to  decree  that  he  shall  pay  to  complainant  annually, 
during  his  natural  life,  a  sum  equal  to  the  value  of  the  hire  of 
Henry. 

Defendant  resists  the  claim  set  up  by  the  bill,  on  the  ground 
that  the  negro  Henry  was  his,  that  betook  possession  of  him  in 
1825  as  his  own  property,  having  understood  that  Mrs.  DuffiU 
had  previously  willed  Henry  to  him  without  any  condition, 
and  insists  on  the  length  of  his  possession  before  the  death  of 
Mrs.  Duffill,  holding  and  claiming  him  adversely,  as  his 
own,  as  giving  him  a  good  title  under  the  statute  of  limita- 
tions. He  also  insists  upon  the  lapse  of  more  than  three  years 
since  the  death  of  Mrs.  Duffill,  and  before  the  filing  of  the 
bill,  during  which  time  the  boy  has  been  adversely  holden,  and 
relies  upon  the  statute  of  limitations  against  all  the  relief  sought 
by  the  complainant. 

There  is  no  proof  in  the  record  to  sustain  the  position  as- 
sumed by  defendant  in  his  answer,  that  he  took  Henry  into  pos- 
session as  his  own  property,  and  claiming  him  as  his.  The  state- 
ment in  the  answer  that  defendant  had  been  informed  in  1822 
that  Mrs.  Duffill  had  made  her  will,  and  bequeathed  him  the 
boy  Henry,  without  condition,  when,  in  point  of  fact,  the  will 
was  not  made  until  1828,  can  only  be  regarded  as  a  pretext  for 
the  assumption  of  a  right  which  he  probably  did  not  think  of 
asserting  until  sometime  after  he  had  got  the  boy  into  his  pos- 
session. Even  if  the  will  had  been  executed  before  he  got 
possession,  that  circumstance,  in  the  absence  of  proof  that  he 
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claimed  and  took  him  as  bis  own  could  have  no  eflfect,  as  no 
right  was  conferred  by  the  will  until  after  the  death  of  the  tes- 
tatrix. But  there  is  proof,  showing  to  a  reasonable  certain- 
ty, that  defendant  took  possession  of  the  boy,  regarding  him  as 
the  property  of  Mrs.  Duffill,  the  use  of  which  she  had  bestowed 
on  complainant;  that  he  was  prompted  to  tal^e  liim  into  his 
possession  for  the  benefit  of  his  father,  who  was  unable  to  control 
him;  and  that  recognizing  his  right  to  the  services  of  the  boy, 
he  placed  another  in  lieu  of  him,  which  he  permitted  to  remain 
as  long  as  he  kept  possession  of  Henry.  Therefore,  when  his 
possession  commenced  it  must  be  regarded  as  of  the  same 
character  widi  his  father's. 

When  his  possession  commenced,  being  in  obedience  to  the 
title  of  Mrs.  Du£Bll,  the  intendment  of  the  law  is  that  its  char- 
acter continued  the  same.  If  it  did  so  continue,  at  what  pe- 
riod did  it,  in  fact,  change?  and  if  he  afterwards  assumed  to 
hold  for  himself,  and  in  hostility  to  the  rights  of  his  father  and 
Mrs.  DuffiU,  were  they  notified  of  it^  That  he  did  commence 
claiming  tlie  boy  as  his  own  at  some  period  before  he  sold  him 
is  rendered  highly  probable,  indeed,  it  may  be  said,  certain,  by 
the  testimony  of  Henry  Smith,  who  says  defendant  offered  to 
sell  him  the  boy  several  times,  for  one  or  two  years  before  he 
was  scut  ofF — and  that  he  claimed  liim  as  his  l)oy.  The  wit- 
ness does  not  fix  the  period  at  which  this  claim  commenced, 
nor  does  it  appear  from  the  testimony  of  any  witness  that  com- 
plainant, or  Mrs.  Duffill,  or  either  of  them,  were  notified,  or 
knew  he  had  set  up  such  a  claim.  To  hold  that  a  man,  who 
had  obtained  possession  of  the  property  of  another,  acknowledg- 
ing his  right,  and  in  obedience  to  it,  may  defeat  that  right  by 
operation  of  the  statute  of  limitations,  because  he  may  have 
told  a  dozen  other  persons,  he  held  mjd  claimed  it  as  his  own, 
without  bringing  home  to  the  real  owner  notice  of  such  claim, 
would  betoestabUsh  a  principle  of  most  dangerous  tendency; 
one  which  would  inflict  a  deadly  wound  on  all  our  social  rela- 
tions, as  connected  with  the  rights  of  property. 

The  first  act  on  the  part  of  the  defendant  which  we  regard  as 
disavowingthe  rights  of  the  true  owner  of  the  property,  was 
the  sale  of  the  boy.     In  that  there  was  something  tangible;  the 
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possession  was  cbangedi  an  assertion  of  ownership  accompa- 
nied the  change,  and  the  property  shortly  disappeared  from  the 
country.  These  are  facts  which  could  not  fail  to  elicit  enquiry 
and  to  apprize  the  true  owner  that  her  rights  were  in  jeopardy. 
From  this  period,  which  was  in  1829,  we  hold  that  the  statute 
of  limitations  would  commence  running,  if  there  ejusted  no  le- 
gal hindrance  to  its  operation.  But  it  is  satisfactorily  proved, 
that  in  1828,  and  from  thence  until  her  death,  from  her  extreme 
old  age  and  mental  imbecility,  being  then  near  ninety  years  old, 
Elizabeth  Duffll  was  incapable  of  attending  to  any  business, 
or  of  taking  care  of  herself,  and  had  to  break  up  keeping  house 
and  remove  to  the  house  of  a  relative  to  be  taken  care  of  by 

her  friends. 

We  cannot  doubt,  therefore,  that  she  came  within  the  saving 
of  the  statute  in  favor  of  persons  7ion  compos  mentis. 

Indeed  we  do  not  doubt  that  she  was  incompetent  to  make  a 
will  in  1828,  and  that  upon  an  issue  of  devisavit  velnan,  the  will 
would  have  been  set  aside;  but  we  cannot  enquire  into  that 
here.  Her  heirs  and  next  of  kin  thought  proper-  to  acqjaiesce. 
It  has  been  duly  proved  and  recorded  and  we  are  now  to  treat 
it  as  a  valid  instrument. 

We  are  of  opinion  then,  that  the  statute  of  limitations  did  not 
commence  running  against  Mrs.  Duffill  up  to  the  period  of  her 
death,  and  inasmuch  as  defendant  commenced  holding  Henry 
in  obedience  to  her  title,  in  contemplation  of  law,  he  continued 
to  hold  under  her  until  her  death. 

The  bequest  under  which  complainant  claims  the  services  of 
Henry  is  a  good  one,  and  confers  upon  him  a  right  to  them  dui> 
ing  his  lifetime,  with  remainder  to  defendant,  and  at  the  death 
of  the  testatrix,  defendant  being  regarded  as  in  possession  of 
Henry  for  hei ,  he  necessarily  commenced  holding  under  the 
will,  which  confers  on  him  the  character  of  trustee,  to  hold  the 
boy  Henry  in  trust  for  complainant  during  life.  The  trust  is 
express,  against  which  the  statute  of  limitations  will  not  run. 
Angel  on  Limitations,  136;  Cocke  Sf  Jack  vs.  McGfinim,  adnCr.  Sfc. 
Mar.  &  Yerg.  136;  Costers  vs.  Murray^  &  John.  Ch.  624.  It  fol- 
lows, therefore,  that  complainant's  rights  aire  not  barred  by  the 
lapse  of  time  from  the  death  of  the  testatrix  to  the  filing  com- 
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plainant's  bill — ^and  that  he  is  entitled  to  an  account  of  the  val^ 
ue  of  Henry^s  hire  from  the  death  of  Mrs.  Duffill  up  to  the  pres- 
ent time. 

The  decree  of  the  chancellor  will  be  reformed  in  accordance 
with  this  opinion,  and  the  cause  must  be  retained  in  court  in  or- 
der that  the  defendant  may  be  required  to  account  annually, 
during  the  lifetime  of  complainant,  for  the  value  of  the  hire. 


Dbcatur  Bank  vs.  Berrt. 

1.  An  origioal  attaebment  will  not  fie,  unleM  the  plaintiff  or  defendant  be  a  citiiea  of 
the  State. 

2.  At  the  retarn  term  of  an  original  attachment,  it  was,  on  mot'ion  of  the  defendant, 
qoashed.  The  plaintiff  appealed  to  the  supreme  coort.  The  judgment  was  rereraed, 
and  the  cause  remanded.  A  plea  in  abatement  was  filed  at  the  first  term  of  the  cir- 
cuit court,  after  the  cause  was  remanded.  Held,  that  this  was  in  due  time. 

J.  E.  VencMe,  for  the  plaintiff. 
Taulf  for  the  defendant 

G&EEN,  J.  delivered  the  opinion  of  llie  court. 

In  this  case,  an  original  attachment  was  sued  out  in  the 
county  of  FrankUn,  in  this  State,  against  Berry,  who  pleaded 
in  abatement  that  he  was  a  citizen  and  resident  of  the  State 
of  Alabama,''and  had,  at  no  time,  before  the  suing  out  said  at- 
tachment been  a  citizen  of  Tennessee,  and  that  the  plaintiff 
was  a  bank  chartered  by  the  State  of  Alabama  and  located 
within  that  State.  To  this  plea  the  plaintiff  demurred.  The 
demurrer  was  overruled,  and  the  plaintiff  appealed  to  this  court. 
It  has  been  repeatedly  ruled  in  this  court,  that  an  original  at- 
tachment wiU  not  lie  unless  the  plaintiff  or  defendant  be  a  citi- 
zen of  this  State.  Such  was  the  decision  in  Kincaid  vs.  Thom-^ 
asy  Cooke's  R.  49,  Shugart  vs.  Orry  5  Yerg.  R.  192,  and  If  ebb 
vs.   Youngy  6  Yerg.  R.  473. 

The  act  of  1809,  which  gives  to   the  court   of  the   county 
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where  the  defendant  may  be  found,  jurisdiction  in  all  transitory 
actions*  has  no  application  to  attachments.  The  very  ground 
for  suing  out  an  attachment  is,  that  the  defendant  cannot  be 
found,  that  he  halh  removed,  or  is  removing  himself  privately, 
or  so  absconds,  or  conceals  himself  that  the  ordinary  process  of 
law  cannot  be  served  upon  him-  The  plaintiffs  demurrer 
does  not  put  in  issue  the  question,  whether  the  plea  in  abate- 
ment was  filed  at  the  proper  time,  but  only  whether  the  plea 
is  well  pleaded  and  contains  sufficient  matter  of  defence.  At 
the  return  term  of  the  attachment  in  November,  1841,  the  de- 
fendant moved  the  court  to  quash  the  attachment,  which  wjis 
done,  and  the  plaintiff  appealed  to  this  court.  After  the  judg- 
ment quashing  the  attachment  was  rendered  and  the  appeal  to 
this  court  was  taken,  the  plaintiff  filed  his  declaration.  The 
cause  was  he£u*d  in  this  court  at  the  December  term,  and  the 
judgment  was  reversed  and  the  case  remanded  for  further  pro- 
ceedings. 

At  the  March  term,  1842,  the  defendant  tendered  his  plea  in 
abatement,  to  the  filing  of  which  the  plaintiff  objected,  but  the 
objection  was  overruled,  and  the  plea  was  filed.  We  think 
this  plea  was  filed  in  sufficient  time.  The  declaration  had  not 
been  filed  at  the  November  term,  1841,  before  the  motion  to 
quash,  and  the  judgment  thereon;  of  course  the  defendant  could 
not  be  required  to  file  his  plea.  After  the  judgment  qusishing 
the  attachment,  and  the  appeal  to  this  court,  the  cause  was 
out  of  that  court,  and  the  fact  that  the  declaration  was  placed 
in  the  files  of  that  court,  at  the  time,  cannot  be  regarded  as 
having  been  filed,  so  as  to  demand  an  answer  from  the  defendant. 

The  plea  was  filed  at  the  first  term  after  the  judgment  was 
reversed,  and  at  the  earliest  period  at  which  any  action  could 
be  taken,  after  the  declaration  was  filed,  and  we  think  was  in 
proper  time.     Affirm  the  judgment. 
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1 .  The  sareties  of  a  general  gaardian  are  ooC  boand  for  funds  paid  to  him,  which  haa 
been  created  by  the  ule  of  real  estate  by  order  of  the  chancery  court  for  the  purpose 
ofdi^sion  amongst  minor  hefrs.  A  special  bond  should  be  required  embracing  the 
speclic  fund. 

2.  Where  the  guardian  and  wards  resided  in  another  State*  and  land  lying  in  Tennessee  , 
was  sold  for  the  purpose  of  division,  by  decree  in  chancery,  in  the  State  of  Tennea- 
see,  such  court  would  have  the  power  to  direct  the  payment  of  such  fund  into  the 
hands  of  the  foreign  guardian ;  but  in  the  exercise  of  this  power,  it  is  the  duty  of  the 
court  to  take  a  special  bond  for  the  safety  of  the  fund,  and  due  acconnt  thereof  to  the 
distributees,  unless  thecourt  should  be  satisfied,  that  the  general  guardian  and  his  sure- 
ties would  be  responsible  for  the  funds  in  the  state  where  the  appointment  of  guardian 

made. 


Meigs  if  Garland^  for  the  heirs. 
Boyd^  for  the  guardian, 

Rbesb»  J.  delivered  the  opinion  of  the  court 

At  September  term,  1836,  of  the  circuit  court  of  Montgome- 
ry county,  Mary  P.  Andrews,  then  widow  and  relict  of 
the  said  Baker  Andrews  deceased,  filed  her  petition  under 
the  act  of  1827,  ch.  64,  for  the  sale  of  a  tract  of  land  in  that 
county,  upon  the  allegation,  that  it  could  not  be  conveniently 
divided  between  the  widow  and  the  heirs;  and  that  it  was 
manifestly  for  the  interest  of  the  heirs,  that  the  same  should  be 
sold,  and  the  proceeds  be  divided.  The  heirs,  who  were  all  mi- 
nors, appeared  by  their  guEirdian,  ad  litems  and  submitted  their 
interest  to  the  court.  The  matter  was  referred  to  the  clerk,  who 
reported  the  facts  to  be  as  set  out  in  the  petition,  and  a  decree 
was  had,  that  the  tract  of  land  should  be  sold  on  a  credit  of  one 
and  two  years,  and  bond  and  security  for  the  consideration  be 
taken,  and  a  lien  retained. 

At  the  January  term,  1837,  the  clerk  who  had  been  appoint- 
ed commissioner  to  sell,  in  the  decree,  reported  that  he  had  sold 
the  same  for  $2,231  10,  and  had  taken  the  bonds  of  the  pur- 
chaser, with  one  surety  for  two  amounts  of  $1,116  ^^j  payable 
the  one  in  one  year  and  the  other  in  two  years.  The  sale  was 
confirmed  by  the  decree  of  the  court  then,  and  the  commis- 
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sioner  ordered  to  retain  possession  of  the  bonds,  to  collect  the 
money  when  due,  and  pay  it  into  the  court  At  the  May  term, 
1839,  of  said  court,  it  being  represented  to  the  court,  that  the 
widow  and  minor  heirs  of  Baker  Andrews  deceased,  resided 
in  the  State  ot  Illinois,  and  that  the  latter  had  a  guardian  there 
duly  appointed,  it  was  ordered  by  the  court,  that  the  commis- 
sioner pay  over  to  said  guardian  the  proceeds  of  said  bonds, 
upon  his  entering  into  bond  with  sufficient  security,  payable  to 
the  chairman  of  the  county  court  of  Montgomery,  conditioned 
for  his  faithfully  accounting  for  as  guardian,  and  paying  to  said 
minor  heirs  when  of  age,  the  two  thirds  of  said  fund,  and  for 
his  loaning  out  the  one  third,  and  paying  to  the  widow,  the  in- 
terest thereon,  semi-annually  during  her  life,  and  then  for  the 
payment  of  the  principal  on  her  devise,  to  those  entitled  to  it. 
And  at  May  term,  1841,  William  B.  Pegram,  the  said  Illinois 
guardian,  failing  theretofore  to  enter  into  said  bond  and  surety 
according  to  the  tenor  of  the  last  mentioned  decree  or  order, 
presented  his  petition  to  the  court,  alledging  therein,  that  he  as 
general  guardian  in  Illinois,  had  given  sufficient  surety  in  his 
general  guardian  bond,  and  suggesting  the  inconvenience  of  at- 
tending to  the  business  here,  and  that  there  is  a  higher  rate  of 
legal  interest  in  such  cases,  in  Illinois,  where  all  the  parties  re- 
side, and  concluding  with  a  prayer  that  the  clerk  or  commis- 
sioner pay  over  the  money  to  him.  And  the  court  being  satis- 
fied with  the  sufficiency  of  the  general  guardian  bond,  modified 
the  former  order  or  decree,  and  directed  that  two  thirds  of  the 
money  be  paid  over  to  said  Pegram,  the  lUuiois  guardian,  and 
the  other  third  also  on  his  producing  an  order  from  the  widow 
of  Baker  Andrews.  The  writ  of  error,  in  the  case  before  us  has 
been  sued  out  to  reverse  this  last  decree.  And  the  only  ques- 
tion here  is,  whether  it  be  erroneous.  It  is  very  clear  that  it  is 
erroneous;  the  guardian  in  Illinois,  as  such,  would  have  no  right 
to  claim,  it  is  believed,  from  the  hands  of  a  Tennessee  admin- 
istrator ever,  the  surplus  of  the  personal  estate  belonging  to  his 
wards,  the  distributees,  unless  he  should  give  a  special  bond, 
for  the  specific  Tennessee  fund,  either  here  or  in  his  own  State, 
unless  indeed  the  court  here  were  satisfied,  not  only  of  the  suf- 
ficiency of  the  bond,  and  the  solvency  of  the  sureties,  but  that 
75 
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by  the  law  of  the  State,  where  the  guardian  was  appointed,  and 
bis  wards  resided,  the  general  guardian  bond  be  held  to  com- 
prise and  embrace,  and  render  the  sureties  Hable  for  such  Ten- 
nessee fund.  This  results  from  the  principles  determined  in  the 
case  of  Keeton  vs.  Camjjbell  and  Bradford^  2  Hump-  Rep.  But 
here  is  a  case,  where  if  the  minor  heirs  of  Andrews,  had  re- 
sided in  Tennessee,  if  it  had  been  the  domicil  of  the  deceased 
parent,  and  of  themselves  and  they  here  had  a  general  guardi- 
an, this  specific  fund  created  out  of  the  real  estate,  by  the  ac- 
tion of  a  court  of  chancery  should  not  be  permitted  to  go  into 
the  hands  of  such  general  guardian,  without  a  special  bond 
embracing  such  fund,  because  it  is  believed  the  sureties  in  the 
general  guardian  bond,  would  not  be  held  bound  for  it. 

The  decree  of  1839,  correctly  proceeded  upon  this  principle, 
and  was  well  enough,  except  that  we  think,  that  the  bond  should 
not  have  been  ordered  to  be  taken  in  the  county  court;  the  bond 
should  have  been  taken  in  the  court  where  the  fund  was. 

Nor  would  we  hold  that  a  court  of  chancery  should  in  su:jh 
cases,  always  require  a  bond  to  be  executed  in  Tennessee  and 
by  Tennessee  sureties.  The  interest  of  the  parties  and  some- 
times the  necessity  of  the  case,  may  make  it  not  improper,  that 
the  bond  should  be  executed,  and  the  surety  be  given  in  the 
State  where  the  general  guardian  and  wards  reside;  but  in 
such  case,  the  court  will  see  to  it,  that  the  guardian  is  a  fit  per- 
son, that  the  surety  is  amply  good,  that  the  bond  in  form  and 
substance  is  valid  by  the  law  of  the  State  where  it  is  intended 
to  be  enforced,  and  that  it  clearly  embraces,  and  renders  the 
obUgors  liable  for  the  fund  in  question. 

The  order  or  decree  of  May  term,  1841^  will,  therefore,  be 
reversed,  and  set  aside,  leaving  the  decree  of  1839,  to  remain 
unaffected  and  unmodified  by  it. 
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BooTHB  ei  ah.  vs.  Bailey  et  ais. 

A  clerk  aud  luastef  collected  funds  b^'  virtue  of  a  chancery  sale  of  the  real  estate  of 
oiinorft,  and  paid  it  over  to  the  general  guardian,  residing  in  the  State  of  Illinois, 
where  he  was  appointed.  This  payment  was  in  opposition  to  the  order.of  the  chan- 
cery court.  Al  a  subsequent  period  the  cleric,  with  a  view  to  shield  himself,  pro- 
cured an  erroneous  decree,  ordering  the  payment  of  the  fund  to  such  guardian: 
HeK't  that  the  decree  ordering  the  payment  to  the  guardian,  in  lUinoit,  did  not  pro- 
tect Bailey,  aud  that  he  >vas  responsible  to  the  distributees  for  the  wrongful  pay- 
ment thereof. 

This  bill  was  filed  in  the  chaocery  court  at  Clarksville,  by 
Boothe  and  wife,  and  the  heirs  and  distributees  of  Andrews, 
deceased,  against  C.  Bailey  and  others.  Bailey  demurred  to 
the  bill,  which  was  allowed,  and  complainant  appealed* 

Meigs  if  Garlandj  for  the  complainants* 
Boydf  for  the  defendants. 

Rbesb,  J.  delivered  the  opinion  of  the  court. 

The  bill  alledges  the  same  proceedings  in  the  circuit  court  of 
Montgomery  county,  relating  to  the  sale  of  a  tract  of  land  in 
said  county,  "belonging  to  the  widow  and  heirs  of  Andrews, 
deceased,  and  the  several  decrees  and  orders  made  therein, 
which  are  set  forth  in  the  preceding  case  of  Boothe  and  wife, 
and  the  heirs  of  Baker  Andrews,  deceased,  exparte^  in  the  mat- 
ter of  the  estate  of  the  said  Baker  Andrews,  deceased. 

In  addition,  it  states,  that  after  the  order  or  decree  of  Janua- 
ry 1837,  and  before  that  of  May  1839,  the  defendant,  Charles 
Bailey  the  clerk  and  commissioner  of  said  court,  while  the  de- 
cree of  1837  W£LS  in  full  force,  which  direqted  him,  expressly, 
to  retain  the  bonds  taken  to  secure  the  price  of  said  tract  of 
land,  sold  by  the  decree  of  said  court,  in  his  possession,  to  col- 
lect the  money  when  it  should  fall  due,,  and  to  pay  the  same 
into  court,  did  contrary  to  his  duty,  pay  the  same  over  to  Pe- 
gram,  the  Illinois  guardian,  taking  a  bond  of  indemnity  from 
the  other  defendants,  Sturdevant  and  the  Masons,  to  secure 
him  against  responsibility  for  his  violation  of  duty  in  that  be- 
half, and  that  said  Bailey  obtained  some  pecuniary  advantage  for 


696  NASHVILLE : 

[Boottae  ot  all.  ««.  Bailey  e(  als.] 

such,  his,  violation  of  the  decree  of  the  court.  The  bill,  also, 
alledges,  that  the  decrees  of  1839  and  1841,  were  procured  at 
the  instance  and  by  the  action  of  said  Bailey,  and  his  confede- 
rates in  the  bond  of  indemnity,  without  the  knowledge  or  co- 
operation of  the  widow  or  heirs  of  Baker  Andrews;  and  even 
without  the  knowledge  or  co-operation  of  said  Pegram,  the 
guardian  in  Illinois,  although  his  name  was  used,  with  a  view 
to  shield  and  protect  the  said  Bailey  and  his  confederates  from 
the  consequences  of  his  illegal  conduct.  That  the  said  Bailey 
never  made  any  report  or  statement  to  the  court  showing  the 
truth  of  the  matter.  That  at  the  very  time  when  he  procured 
the  decrees  of  1839  and  1841,  setting  forth  the  terms  and  con- 
ditions on  which  the  payment  over  to  the  guardian  should  take 
place,  he  had  already,  not  only  without  the  knowledge  or  con- 
sent of  the  court,  but  against  its  express  orders,  paid  the  mo- 
ney over;  and  that  these  orders  and  decrees,  thus  procured, 
should  not  shield  and  protect  Bailey  and  his  confederates. 
That  said  last  orders  and  decrees  do  not  purport  to  be  confir- 
mations of  any  thing  which  Bailey,  the  commissioner,  bad 
done;  and  that  Bailey  took  no  step  whatever  upon  the  ground  of 
said  orders,  or  by  authority  of  them,  or  in  consequence  of  them; 
and,  indeed,  that  he  took  no  step  whatever  in  the  premises,  af- 
ter said  orders.  We  state  the  legal  efiect  of  what  is  alledged 
in  the  bill,  rather  than  the  precise  terms  as  used.  The  bill  fur- 
ther states,  that  the  Illinois  guardian  and  his  surety  are  insolvent, 
and  prays  a  decree  for  the  money  against  Bailey  and  the  sure- 
ties to  him  in  the  bond  of  indemnity. 

These  sureties  have  answered.  But  Bailey  demurred  to  the 
bill,  and  his  demurrer  was  allowed  by  the  chancellor.  This 
we  presume  was  done  upon  the  ground,  that  the  decree  of 
May  1841,  authorizing  Bailey  to  pay  over  the  money  to  the 
Illinois  guardian,  although  erroneous,  ought  to  protect  the  com- 
missioner. But  the  bill  alledges  that  that  decree  was  procured 
by  Bailey,  that  it  is  delusive  on  its  face,  asking  the  court  to  do 
that  which  had  already  been  done.  That  the  money  was  not 
paid  over  in  consequence  of  that  decree,  but  had  been  paid  over 
more  than  two  years  before.  That  no  step  was  taken  subse- 
quent to  said  decree,  or  by  reason  of  it.     That  the  decree  does 
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not  purport  to  confirm  what  had  been  done.  The  court  ap- 
pears to  have  been  ignorant  of  that.  The  reasons  gravely  given 
in  what  purports  to  have  been  the  petition  of  the  Illinois  guar- 
dian, of  trouble  and  inconvenience,  rate  of  interest,  &c.,  as 
they  imply  that  the  money  was  still  in  the  hands  of  the  com- 
missioners, were  suggestions  of  falsehood  to  the  court,  and  the 
whole  proceeding  fraudulent. 

This  then  is  not  a  case,  where  a  court  erroneously  directs  a 
person,  in  the  situation  of  Bailey,  to  do  an  act,  and  he  does  it, 
and  where  he  may  claim  protection  therefor.  Whatever  he  did 
as  to  paying  the  money  over,  was  against  the  direction  of  the 
court,  and  he  did  nothing  therein  because  of  the  direction  of  the 
court.  He  ought  not,  therefore,  to  be  permitted  to  protect  him- 
self under  that  erroneous  decree  of  the  court,  pursuant  to  which 
he  did  not  act  at-  all,  and  which,  therefore,  led  him  into  no  er- 
ror. If  the  material  allegations  of  the  bill  be  true,  the  com- 
plainants are  entitled  to  the  relief  prayed.  The  decree  of  the 
chancellor  must  be  reversed,  the  demurrer  be  disallowed,  and 
the  defendant  Bailey  must  answer. 


The  Bank  of  Tennessee  vb.  Saffarrans. 

1.  It  U  not  within  the  purpoie  and  business  of  a  mercantile  firm  to  endorse  paper  fojr 
its  neighbor*.  Sach  business  is  not  within  the  contemplation  of  the  partnership ;  and, 
therefore,  no  such  authority  is  implied  or  nitacbed  to  anj  one  of  the  members.  Such 
endorsements  not  being  within  the  scope  of  the  partnership  business,  are  in  fraud  of 
tbe  firm  and  void,  unless  in  the  hands  of  an  innocent  holder. 

2.  If  one  member  of  a  firm  endorse  a  note  for  the  accommodation  of  a  third  persoui 
and  this  fact  wan  known  to  the  holder,  he  is  chargeable  with  notice  of  want  of  au- 
thority and  guilty  of  concurring  in  an  attempted  fraud  upon  the  other  partners,  un- 
less the  holder  proves  their  assent,  either  express  or  implied,  either  before  or  after 
the  signature. 

3.  Where  one  member  of  a  firm  was  in  (he  general  habit  of  endorsing  at  bank  in  the 
name  of  the  firm,  and  with  the  knowledge  of  the  firm  for  the  accommodation  of 
third  persons,  such  general  course  of  dealing  would  be  suflicient  evidence  of  author- 
ity from  all  the  members  of  the  firm,  and  all  would  be  bound. 

On  the  7th  day  of  May,  1840,  Benj.  Exum  made  his  promis- 
sory note  to  S.  Merrell,  for  the  sum  of  $3234,  payable  six  months 
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after  date  at  the  Bank  of  the  State  of  Tennessee.  This  note 
was  endorsed  by  Merrell  to  Boyers  &  Saffarrans,  by  them  to 
McKoin,  by  McKoin  to  Jenkins.  Thus  endorsed  it  was  bought 
by  the  Bank  of  Tennessee.  When  it  fell  due  it  was  not  paid,  and 
being  protested,  due  notice  thereof  was  given  to  the  endorsers. 

The  bank  instituted  an  action  of  assumpsit  against  the  maker 
and  endorsers  in  the  circuit  court  of  Sumner  county.  Judg- 
ment was  rendered  against  Exum,  Merrell,  Boyers,  McKoin 
and  Jenkins.  Saffarrans  pleaded  wm  est  factum^  and  issue  was 
taken  thereupon,  and  the  case  submitted  to  a  jury;  Dillahunty, 
judge,  presiding. 

It  appeared  that  Boyers  &  Saffarrans  were  partners  in  buy- 
ing and  selling  land,  and  in  buying  and  selling  goods,  in  the 
town  of  Gallatin,  that  this  note  was  executed  by  Boyers  in 
the  firm  name,  when  Boyers  and  Saffarrans  were  in  partner- 
ship; that  it  was  endorsed  for  the  accommodation  of  Exum, 
who  was  engaged  in  speculating  in  Pork;  that  the  firm  of  Boy- 
ers &  Saffarrans  had  no  interest  in  the  proceeds  of  the  note; 
that  it  was  executed  whilst  Saffarrans  was  absent  from  the 
State,  and  was  endorsed  without  his  knowledge  or  assent;  that 
the  president  and  directors  of  the  bank  knew  that  the  endorse- 
ment was  made  by  Boyers,  and  that  it  was  made  for  the  ac- 
commodation of  Exum. 

It  also  appeared  that  Boyers  had  endorsed  notes  in  the  firm 
name  in  various  instances  for  the  accommodation  of  others-  It 
did  not  appear  that  Saffarrans  was  aware  that  Boyers  had 
ever  used  his  name  as  above,  or  that  he  approbated  the  course 
of  Boyers  in  this  transaction.  It  did  not  appear,  that  by  the 
terms  of  the  partnership,  any  authority  was  given  to  either 
member  of  the  firm  to  draw  or  endorse  bills  or  notes,  other  than 
the  law  permitted. 

The  court  charged  the  jury,  that  the  act  of  one  partner,  within 
the  scope  of  the  partnership  concern,  bound  all  the  partners; 
but  that  where  the  credit  of  the  firm  is  attempted  to  be  used 
by  one  of  the  firm  for  the  benefit  of  third  persons,  there  must 
be  proof  of  authority  to  do  such  act  or  acts  other  than  dmt  de- 
rived from  the  partnership,  in  order  to  bind  the  other  partners; 
that  where  an  endorsement  is  made  by  one  member  of  the  firm 
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without  any  consideration  and  for  the  mere  accommodation  of 
some  party  to  a  note,  and  the  plaintiffs  knew  that  it  was  en- 
dorsed for  the  accommodation  of  such  person  by  one  of  the 
partners  in  the  name  of  the  firm,  then  the  partner  who  did  not 
sign,  is  not  bound  by  it,  unless  he  was  consulted  in  reference 
thereto  and  assented  to  it,  and  the  burthen  of  such  proof  lies  on 
the  creditor  or  holder. 

The  jury  rendered  a  verdict  for  the  defendant,  and  judg- 
ment having  been  rendered  thereupon,  the  plaintiff  appealed 
in  error. 

John  J.  White,  for  the  plaintiff  in  error. 

The  first  ground  which  I  assume  is,  that  Boyers  had  the 
right  as  a  member  of  the  commercial  firm  of  Boyers  &  Saffar- 
rans,  as  well  as  being  a  partner  of  Saffarrans  in  their  large  land 
operations  which  required  extensive  credits,  to  use  the  partner- 
ship name  in  endorsing  this  bill  and  note.  Gow.  on  Part.  57, 
60-1:  7  Term  210:  2  Esp.  N.  P.  Cases,  731:  7  East  210:  13 
Ibid  175:  Story  on  Part.  189:  1  Hump.  29-30. 

2d.  If  Boyers  had  not  the  power  to  make  the  endorsement, 
a  bona  fide  holder  such  as  the  Bank  is,  would  be  protected. 
Gow.  69,  70-1-2:  3  Kent's  Comm.  20.  An  accommodation 
endorser  is  liable  to  a  bona  fide  holder  for  value  even  if  he  re- 
ceived no  consideration  for  his  endorsement,  and  prior  endorse- 
ments Vere  forged.  Harris  vs.  Bradley,  7  Yerg.  310-12.  And 
in  this  case  it  is  important  to  remark  that  Bradley  knew  Harris 
was  an  accommodation  endorser,  yet  the  court  do  not  on  that 
account  regard  him  as  acting  mala  fide.  An  accommodation 
endorser  is  upon  the  same  footing  with  any  other  kind  of  en- 
dorsement; if  his  endorsement  is  prior,  he  is  liable  to  all  sub- 
sequent endorsers  and  holders.  9  Yerg.  1-4.  Even  where  an 
endorsement  is  in  blank,  and  a  fraudulent  use  made  of  the  pri- 
or endorsement,  a  subsequent  holder  for  value  is  protected. 
Nicholj  Hill  SfCo  vs.  Bate,  10  Yerg.  429-433.  The  court  says, 
"Nichol,  Hill  &  Co.,  were  no  participators  in  the  fraud,  and  had 
no  reason  to  suspect  the  honesty  of  the  transaction."  With 
what  force  does  that  remark  apply  to  this  case  from  the  testi- 
mony, so  far  as  the  Bank  and  its  officers  are  concerned! 
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In  this  case  the  court  was  called  tipon  to  charge  the  jury, 
"that  evea  if  Boyers  had  abused  hi^  authority  in  endorsing  the 
note,  if  the  bank  was  a  bosui  Jide  holder  for  value  without  notice 
of  such  abuse  of  authority,  having  discounted  the  same  in  the 
ordinary  course  of  its  banking  operations,  Saffaxrans  would  be 
liable,  and  their  being  accommodation  endorsers  would  make 
no  difference."  But  the  court  charged,  where  there  is  an  ac- 
commodation endorsement,  that  is  an  endorsement  without  con- 
sideration, and  for  the  mere  purpose  of  accommodation  to  some 
party  to  the  note,  and  the  party  receiving  it  knows  that  it  is  so, 
then  the  other  partner  is  not  bound  unless  he  was  previously 
consulted  and  assented  to  the  transaction,  and  that  the  burden 
of  proof  that  he  did  consent  is  thrown  on  the  creditor. 

Is  this  the  law?  the  authority  relied  upon  to  sustain  this  posi- 
tion, is  Story  on  Part.  190,  1,  2,  and  note  which  condenses 
some  of  the  New  York  cases.  But  it  will  be  seen  that  neither 
the  cases  referred  to  in  the  text  or  note  decide  this  question  at 
all  in  regard  to  accommodation  endorsements.  The  English 
cases  in  the  text  are  those  of  guaranty;  and  the  case  particular- 
ly referred  to  in  the  note,  of  Laverty  vs.  Burty  1  Wend.  529— 
531,  was  a  mere  case  of  securityship  in  the  form  of  an  en- 
dorsement, whereas  in  the  present  case,  this  note  was  taken  in 
the  usual  course  of  trade,  and  discounted  by  the  bank  in  its  or- 
dinary banking  operations.  If  the  court  however  in  this  case 
in  1  Wendall,  mean  to  say,  that  one  partner  of  a  commercial 
firm  cannot  sign  the  partnership  name  in  endorsing  a  note  unless 
it  is  for  a  partnership  debt,  I  submit  that  that  is  not  the  law, 
nor  ought  it  to  be.  It  would  destroy  all  confidence  in  partner- 
ship securities,  for  it  would  be  wholly  impossible  in  every  in- 
stance to  apply  to  each  partner  to  know  whether  he  assented  to 
the  negotiation  of  the  instrument.  See  Gow.  70.  And  even 
if  that  was  done,  and  they  all  assented,  generally  it  would  be 
impossible  to  make  the  proof.  If  this  is  declared  to  be  the  law, 
no  firm  name  can  with  safety  be  received  upon  a  negotiable 
instrument. 

With  regard  to  the  case  in  7  Wend.  158,  that  is  a  case  of  a 
mere  partnership  security  upon  the  face  of  the  note,  and  not 
like  the  present,  a  note  sent  into  the  world  and  negotiated  upon 


^ 


DECEMBER  TERM,  1842.  601 

[Biok  of  Tannanoe  v«.  SairftmuM.] 

the  (kith  of  the  partnership  name.  The  case  in  1 4  Weadall,  133, 
is  that  of  a  firm  note  being  executed  to  secure  the  private  debt 
of  one  of  the  partners,  and  endorsed  by  the  person  seeking  to 
enforce  it,  and  he  acquainted  with  the  facts.  The  case  in  14 
Wendall,  146,  is  that  of  a  note  endorsed  in  the  firm  name  to 
secure  an  individual  debt,  and  that  known  to  the  party  taking  it. 
It  will  thus  be  seen  that  the  New  York  cases  refer  to  the  princi- 
ple of  a  firm  note  being  executed  or  endorsed  to  secure  a  pri- 
vate debt,  either  of  an  individual  member  of  the  firm,  or  some 
other  person,  and  that  known  to  the  party  receiving  the  instni- 
menl,  which  would  be  a  fraud  upon  the  other  partners;  and  not 
to  the  authority  which  is  believed  to  be  inherent  in  a  commer- 
cial firm  to  sustain  their  credit  by  endorsing  the  firm  name,  as 
well  as  procuring  endorsements  for  the  firm. 

With  regard  to  the  English  cases  referred  to,  it  will  be  found 
that  none  of  them  are  analogous  to  the  present.  They  merely 
decide  the  principle  that  one  partner  cannot  use  the  firm  name 
in  negotiating  an  instrument  for  the  benefit  of  his  individual 
creditors;  and  that  the  same  will  be  fraudulent  in  the  hands  of  a 
party  receiving  it  with  notice. 

Again,  the  court  was  called  upon  to  charge  the  jury,  *'that 
if  Boyers  and  Safiarrans  were  partners  in  trade  and  merchan- 
disc,  and  in  their  land  business,  and  thftt  this  required  exten- 
sive credits,  giving  and  requiring  endorsers,  Boyers  had  aright 
to  use  the  partnership  name  in  endorsing  the  note  and  that  Saf- 
farrans  would  be  liable."  But  the  court  refused  to  give  the 
charge,  and  would  not  permit  any  question  to  be  asked  upon 
that  subject.  I  take  it  the  court  clearly  erred  in  this.  Story, 
161  and  note,  161  et  seq.  189-190: 1  Hump.  29: 15  Wend.  482 — 
8:  Colly er  on  Part.  228-232  and  note:  Gow.  89-90: 8  Kent  19. 
The  court  should  have  charged,  if  this  system  of  drawing  and 
endorsing  paper  was  according  to  commercial  usage,  and  the 
usual  course  of  trade,  and  was  required  by  their  particular  bu- 
siness; but  more  especially  if  it  was  according  to  the  knovni 
habits  of  Boyers  and  Saffarrans,  and  at  this  particular  bank, 
where  the  bill  and  note  were  negotiated,  Saffarrans  would  be 
liable.     See  Story,  190. 

The  court  erred  too  upon  the  subject  of  authority.  In  anoth- 
76 
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er  part  of  his  charge  he  says:  "If  a  partner  uses  the  name  of 
the  firm  without  authority,  a  strong  case  of  subsequent  appro- 
bation is  required  to  make  him  liable."  The  form  of  this 
charge,  not  to  say  any  thing  about  its  incongruity  with  what  had 
been  before  said,  was  well  calculated  to  mislead  the  jury,  and 
to  keep  out  of  view  altogether  the  fact  of  a  general  previ- 
ous authority  having  been  given  to  Boyers  to  endorse  paper  for 
others,  as  well  as  to  get  endorsers  for  the  firm,  which  might 
well  be  inferred  from  the  proof,  and  which  would  make  Saffar- 
rans  equally  responsible,  with  subsequent  approbation.  See 
3  Kent,  18-19:  Gow.  63:  Story,  189-190:  14  Wend.  139. 

If  it  is  said,  that  the  authority  to  be  valid,  must  be  exercised  in 
cases  within  the  scope  of  the  ordinary  business  transactions  of 
the  firm;  it  may  well  be  argued  from  the  proof  that  this  was 
the  case  here;  that  their  business  required  extensive  pecuniary 
means  and  credits,  drawing,  endorsing  and  accepting  bills,  and 
giving  endorsers,  requiring  of  course  reciprocal  endorsements. 

GuUd^  for  the  defendant. 

When  individuals  unite  their  money,  their  skill,  efiects  or 
services,  and  form  a  partnership  for  particular  purposes,  it  is 
true  that  they  confide  in  and  trust  each  other,  and  consequently 
are  responsible  for  each  other's  acts  touching  their  partnership 
concern.  But  there  is  a  limitation  to  the  power  of  one  partner 
to  bind  the  firm.  And  among  other  limitations,  the  act  which 
will  bind  the  firm  must  be  within  the  scope  of  the  business  of 
the  partnership;  even  if  it  shall  be  within  the  scope  of  the  busi- 
ness of  the  partnership,  if  it  be  made  with  a  party  or  his  agent, 
who  knew  the  act  was  for  the  benefit  of  the  particular  partner, 
or  if  he  was  acting  in  violation  of  bis  duties  to  the  firm,  or  for 
purposes  disapproved  of  by  the  firm,  or  in  fraud  of  the  firm; 
in  any  such  case  the  firm  would  not  be  responsible.  One 
member  of  the  firm  cannot  pledge  the  respopsibility  of  the 
firm  as  security  for  a  third  person;  cannot  endorse  the  name  of 
the  firm  so  as  to  bind  the  absent  partner  as  an  accommodation 
endorser  for  another.  The  charge  of  the  circuit  court  on  this 
point  is  in  strict  conformity  with  the  law.  Story  on  P.  191. 
It  is  true  that  a  firm  will  be  bound  as  the  maker  or  endorser 
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of  commercial  negotiable  paper,  in  the  absence  of  proof  of  a 
knowledge  on  the  part  of  the  party  receiving  the  paper,  that  it 
was  for  the  benefit  of  one  of  the  partners,  or  that  the  partners, 
in  case  of  endorsers,  were  securities  or  accommodation  endors- 
ers; but  when  this  knowledge  is  proved  to  exist,  the  firm  is  not 
bound,  unless  it  is  shown  by  proof,  that  the  partner  who  did 
not  sign  the  name  of  the  firm  was  previously  consulted  and  as- 
sented to  the  transaction.  And  this  proof  is  thrown  upon  the 
party  seeking  to  make  the  firm  responsible.  2  Cains,  246:  19 
John.  167:  1  Wend.  629:  7  Wend.  168:  Ijt  Wend.  1^6. 

This  draft  was  drawn  by  Benj.  Exum,  for  his  use,  known 
and  so  stated  to  the  directory  at  the  time  of  its  being  discount- 
ed. The  endorsers  were  known  to  be  accommodation  endors- 
ers, and  the  money  was  received  by  Exum  to  enable  him  to 
speculate  in  pork.  The  note  was  discounted  by  the  directory 
to  take  up  the  draft.  The  same  principles  which  fix  the  rights  of 
the  parties  as  regards  the  draft,  apply  in  the  case  of  the  note. 
Daniel  Safiarrans  was  absent  from  the  country  when  the  endorse- 
ment in  each  case  was  made  by  R.  M.  Boyers.  It  was  known 
by  the  directory  that  R.  M.  Boyers  made  the  endorsement.  It 
will  not  do  for  the  directory  of  the  bank  to  urge  that  they  dis- 
counted the  draft  upon  the  credit  of  Saffarrans.  They  have 
let  the  drawer,  Exum,  have  the  money  without  the  signature  of 
Safiarrans;  without  consulting  him  or  obtaining  his  assent.  Mr. 
Boyers  had  no  authority,  by  virtue  of  the  partnership,  to  en- 
dorse for  Safiarrans,  and  they  failing  to  show  any  authority 
other  than  that  resulting  from  the  general  powers  of  partners, 
have  no  right  to  look  to  Safiarrans  to  pay  this  money.  If 
they  considered  Safiarrans  bound  by  this  endorsement,  they 
misconceived  the  law,  and  Safiarrans  stands  upon  his  legal 
rights,  and  cannot  be  aflected  by  it. 

In  the  case  of  The  Bank  of  Rochest^  vs.  Bowen^  7  Wend. 
168,  one  of  the  partners  signed  the  name  of  the  firm  as  makers 
of  the  note  with  three  others.  The  bank  knew  through  the 
cashier  that  the  note  was  discounted  for  the  benefit  of  one  of 
the  makers  and  not  the  firm,  and  it  was  correctly  held  that 
the  firm  was  not  responsible. 

The  case  of  Wilson  vs.  WitliamSf  14  Wend.  166,  is  precise- 
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ly  in  point  with  this;  being  on  a  note  endorsed  in  the  name  of 
the  firm  by  one  of  the  partners  for  the  accommodation  of  the 
maker;  the  court  determined  that. the  partner  not  privy  to  the 
transaction,  is  not  bound.  The  court  determines  further,  be- 
fore the  partner  can  be  held  responsible  on  the  ground  of  sub- 
sequent assent,  the  evidence  must  be  strong  and  satisfactory; 
slight  and  inconclusive  circumstances  will  not  be  sufficient. 
The  charge  of  the  judge  in  this  case  being  in  accordance  with 
the  above  principles,  there  is  no  error,  and  the  bank  is  not  enti- 
tled to  a  reversal. 

TuRLBY,  J.  delivered  the  opinion  of  the  court. 

The  question  presented  for  consideration  in  this  case,  is  one 
of  much  interest  to  the  commercial  community,  and  has  re- 
ceived  that  careful  consideration,  which  its  importance  well 
merits. 

The  liability  of  partners  lipon  contracts  made  in  the  name  of 
the  firm,  has  occupied  much  of  the  time  and  attention  of  courts 
of  justice,  in  all  commercial  countries,  and  the  principles  upon 
which  it  rests,  though  varying  a  little  and  but  little,  seem 
to  be  well  settled  by  authority,  and  upon  correct  principles  of 
equity  and  justice;  the  rights  of  third  persons  on  the  one  hand 
being  well  secured  against  all  the  members  of  the  partnership 
upon  contracts  legally  made,  whilst  on  the  other,  the  rights  of 
an  individual  partner  are  properly  protected  against  the  illegal 
and  fraudulent  conduct  of  those  with  whom  he  is  associated  in 
trade. 

The  case  under  consideration  presents  the  following  facts: 

Daniel  SafFarrans  and  Robert  M .  Boyers  were  partners  in 
trade  and  merchandise,  in  the  town  of  Gallatin,  from  1835  to 
1838,  when  they  sold  out  their  goods  without  in  form  dissolv- 
ing their  partnership;  they  were  also  partners  in  buying  and 
selling  land  to  very  large  extent,  which  was  in  continuance  up 
to  the  time  of  the  trial  in  the  court  below.  Their  operations 
were  heavy  and  required  extensive  means,  both  in  money  and 
credit,  requiring  them  to  draw  and  endorse  bills  of  exchange 
and  promissory  notes,  and  give  endorsers  for  large  amounts, 
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which  they  did.  Boyers  was  the  managing  partner  in  Ten- 
nessee, (SafFarrans  being  most  of  his  time  absent  from  the 
State,)  and  as  such  drew  and  endorsed  in  the  partnership  name 
sdl  of  the  bills  and  notes  required  for  the  use  of  the  firm;  part 
of  which  SafFarrans  paid.  There  is  no  proof  that  by  the  terms 
of  the  partnership  any  authority  was  given  to  either  member  of 
the  firm  to  draw  or  endorse  any  bill  or  note  other  than  such  as 
the  law  regulating  the  rights  and  liabilities  of  partners  permitted. 
On  the  4th  day  of  October,  1839,  Benjamin  Exum  drew  a  bDl 
on  New  Orleans  for  three  thousand  dollars  at  six  months;  this 
bill  was  endorsed  by  Boyers  in  the  name  of  the  firm  of  Saffar- 
rans  &  Boyers,  and  discounted  by  the  Bank  of  Tennessee;  it 
was  drawn  and  discounted  for  the  benefit  of  the  drawer,  and 
the  proceeds  received  by  him,  all  of  whickgjgg^i^Twn  to  the  offi- 
cers of  the  bank  at  the  time  it  wajJlflS^i^ti^^l^e  bill  not 
being  paid  at  maturity,  a  noteMf^fiJttscwn  by  Exam  in  favor 
of  Simpson  Merrell,  for  the  sum  o|f  three  ^pi&jyQilrawo  hun- 
dred and  thirty  dollars,  was  endornilvy  Boyers  in  me  name 
of  the  firm,  discounted  by  the  banItand^lM3;A^SCT.%£)pliedto 
the  pa3rment  of  the  bill.  There  is\^roof  shapplfjg  that  Saf- 
farrans  was  ever  aware  that  his  namenSR  DSwthus  used  by  his 
partner,  or  that  he  'had  ever  given  his  assent  or  approbation 
thereto,  either  expressly  or  impliedly;  and  the  question  now  is, 
is  he  responsible  as  endorser  of  the  note? 

In  Gow's  Treatise  upon  Partnership,  page  63^  the  general 
law  upon  the  liability  of  partners,  upon  contracts  made  in  the 
name  of  the  firm  is  thus  laid  down:  "Partners  are  bound  uni- 
versally by  what  is  done  by  each  other  in  the  course  of  the  part- 
nership business;  their  liability  is  commensurate  and  coexten- 
sive with  their  rights." 

In  the  case  of  Harrison  vs.  Jacksoji^  7  Term.  Rep.  207,  it  is 
held,  that  in  simple  contracts  it  is  a  clear  and  undeniable  princi- 
ple of  law,  that  one  partner  may  by  his  own  acts  bind  his  co- 
partners in  transactions  relating  to  the  partnership.  So  the  sig- 
nature of  one  partner  as  the  maker  of  a  promissory  note,  or  the 
drawer  of  a  bill  of  exchange,  or  his  acceptance  or  endorsement 
of  a  bill  or  note,  is  binding  upon  his  co-partner  in  transactions 
relating  to  the  partnership. 
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But  cases  exist  (and  this  is  one  of  them)  in  which  a  partner 
may  enter  into  a  joint  engagement  in  a  transaction  not  relating 
to  the  partnership,  and  it  will  only  be  binding  if  it  receive  their 
express  or  implied  sanction.  "The  power  possessed  by  a 
partner  of  binding  his  co-partners  in  joint  transactions  without 
their  knowledge  or  consent,  bears  in  many  instances  sufBciently 
hard  upon  partners,  but  it  would  b^  carrying  their  liability  for 
each  other's  acts  to  a  most  unjust  extent  if  it  were  suffered,  that 
in  a  separate  transaction,  one  partner  could  pledge  the  credit 
of  the  firm. 

This  subject  has  frequendy  fallen  under  judicial  consideration 
in  the  courts,  both  in  England  and  the  United  States,  and  it  has 
been  undisputably  settled,  against  the  power.  In  the  case  of 
iSfoaii  vs.  Steeli  7  East,  210,  it  was  held  that  if  a  creditor  of  one 
of  the  partners  collude  with  him  to  take  payment  or  security  for 
his  individual  debt  out  of  the  partnership  funds,  knowing  at  the 
time  that  it  was  without  the  consent  of  the  other  partner,  it  is 
fraudulent  and  void.  In  the  case  of  Wells  vs.  Masterman^  2  Esp. 
N.  P.  C.  731,  it  is  held  that  if  a  man  who  has  dealings  with  one 
partner  only,  draws  a  bill  of  exchange  upon  the  partnership  on  ac- 
count of  these  dealings,  he  is  guilty  of  a  fraud,  and  the  acceptance 
made  by  the  partner  on  the  account  of  the  firm  would  be  void; 
so  when  the  bill  was  drawn  by  one  partner  in  the  joint  name, 
to  the  order  of  his  separate  creditor,  it  was  held  that  he  could 
not  recover  against  the  firm,  notwithstanding  he  had  no  notice 
of  the  non-concurrence  of  the  co-partner.  Green  vs.  Dedkm^ 
2  Stark.  N.  P.  C.  347.  But  in  the  case  of  Henderson  vs.  WUd, 
2  Campbell,  261,  the  converse  of  this  proposition  is  held,  upon 
the  ground,  that  the  proof  of  non-concurrence  rests  upon  the 
partner  seeking  to  be  discharged,  and  that  in  the  absence  of  all 
proof  upon  the  subject,  a  concurrence  will  be  presumed;  a 
principle  which  seems  to  be  established  by  the  current  of  au- 
thority in  England,  yet  not  without  some  conflict. 

In  the  case  of  Arden  vs.  Sharp^  2  Espmassis  N.  P.  C.  523,  it  is 
held  that  in  case  of  a  bill  endorsed  by  one  partner  in  the  name 
of  the  firm,  when  the  party  bringing  the  action  is  himself  the 
person  who  discounted  the  bill,  and  was  informed  at  the  liaie 
that  the  transaction  was  to  be  concealed  from  the  other  part* 
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ners,  he  cannot  hold  the  partnership  responsible,  the  transaction 
itself  indicating  that  the  money  was  for  the  separate  partner's 
own  use,  and  was  not  intended  to  be  applied  for  partnership 
purposes.  So  in  the  case  exjMirte  Bonbonus,  8  Vesey,  540,  it 
is  determined  that  if  a  partnership  negotiable  security  be  given 
by  one  partner  to  his  creditor  in  discharge  of  an  antecedent  debt 
due  from  himself,  the  presumption  is,  that  the  firm  is  not  liable, 
because  the  separate  creditor  must  be  considered  as  being  ad- 
vertised, in  the  nature  of  the  transaction,  that  it  could  not  be 
intended  to  be  a  partnership  proceeding.  In  the  case  oiexpar- 
te  Agace,  reported  in  2  Cox,  312,  and  referred  to  in  Collier  on 
Partnership,  p.  270,  Lord  Commissioner  Eyre,  says:  "In 
partnerships  both  parties  are  authorized  to  treat  for  each  other 
in  every  thing  that  concerns  or  properly  belongs  to  the  joint 
trade,  and  will  bind  each  other  in  transactions  with  every  one 
who  is  not  distinctly  informed  of  any  particular  circumstances 
which  may  vary  the  case.  On  the  other  hand,  if  the  transac- 
tion has  no  apparent  relation  to  the  partnership,  then  the  pre- 
sumption is  the  other  way,  and  the  partnership  will  not  be 
bound  by  the  acts  of  one  of  the  partners  without  special  cir* 
cumstances;  here  the  debt  due  had  nothing  to  do  with  the  part- 
nership, I  am  perfectly  satisfied  that  this  was  a  transaction  with 
an  individual  partner,  in  a  matter  not  relating  to  the  partner- 
ship, and  that,  therefore,  the  partnership  could  not  be  bound  by 
it  without  subsequent  concurrence."  Lord  Ashurst  said,  one 
partner  is  bound  by  the  acts  of  his  co-partner  in  all  acts  referable 
to  the  partnership  trade;  but  when  a  man  takes  a  security  from 
one  partner  in  the  name  of  the  firm,  in  a  transaction  not  in  the 
usual  course  of  dealing,  he  takes  such  security  at  his  own  peril. 
In  the  case  of  Franklin  vs.  McGurty^  1st  Knapp's  Rep.  315, 
Sir  John  Leach,  Master  of  the  Rolls,  says:  "I  take  it  to  be 
clear,  from  all  ihe  cases  upon  the  subject,  that  it  lies  upon  a 
separate  creditor  who  takes  a  partnership  security  for  the  pay- 
ment of  his  separate  debt,  if  it  be  taken  nmpliciter^  and  there 
is  nothing  noore  in  the  case,  to  prove  that  it  was  given  with  the 
consent  of  the  other  partners.  But  there  may  be  other  circum- 
stances attending  the  transaction  which  may  afibrd  the  separate 
creditor  a  reasonable  ground  of  belief,  that  the  security  so 
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given  ia  the  partnership  name,  is  given  with  the  consent  of  the 
other  partners.  Upon  a  consideration  of  all  the  authorities,  I 
am  of  opinion,  that  the  law  is,  that  taken  simpliciter  the  sepa- 
rate creditor  must  show  the  knowledge  of  the  partnership, 
but  if  there  are  circumstances  to  show  a  reasonable  belief,  that 
it  was  given  with  the  consent  of  the  partnership,  it  Ues 
upon  the  partnership  to  prove  the  fraud,  which  I  think  will  re- 
concile the  cases." 

And  again,  in  the  same  case:  "There  being  no  direct  evi- 
dence whether  the  bills  had  been  given  with  the  assent  of  the 
partners,  the  question  was,  whether  they  being  given  by  an 
individual  partner  in  the  name  of  the  partnership  firm  for  his 
individual  debt,  the  burden  of  proof  to  show  that  the  other  part- 
ners did  not  assent  to  their  formation,  rested  upon  the  partners 
or  upon  the  party  claiming  the  interest  in  the  bills,  and  upon  the 
consideration  of  that  question  and  examining  all  the  authorities 
he  was  of  opinion,  that  simpliciter  bills  drawn  by  one  partner 
for  a  separate  debt  in  the  partnership  name,  could  not  be  re- 
covered upon  as  against  the  partnership  firms  but  that  the  per- 
son claiming  payment  of  the  bills,  must  prove  either  a  direct 
assent  of  the  other  partners  to  the  formation  of  the  bills,  or  if 
not  such  direct  assent,  that  there  were  some  circumstances  in 
the  transaction  from  which  the  party  taking  them  might  rea- 
sonably infer,  that  they  were  given  with  the  assent  of  the 
partners." 

Then  the  law  upon  this  subject,  in  England,  seems  to  be  con- 
clusively settled,  that  one  partner  cannot  bind  the  partnership, 
by  drawing,  endorsing  or  accepting  notes  or  bills  upon  a  transac- 
tion not  relating  to  the  partnership;  that  if  it  be  done,  the  other 
partners  are  not  responsible,  if  they  can  show  that  it  was  done 
without  their  knowledge  or  consent,  and  that  they  had  not  after- 
wards assented  thereto;  and  most  probably,  that  if  the  notes  or 
bills  be  taken  simpliciter^  that  is,  without  any  attending  circum- 
stances, sufficient  to  raise  a  reasonable  presumption,  that  they 
were  executed  with  the  assent  of  the  other  partners,  the  person 
receiving  them,  is  bound  by  the  knowledge  of  the  consideration, 
and  that  it  throws  upon  him  the  necessity  of  proving  the  assent 
precedent  or  subsequent:  and  these  principles  apply  to  all  per- 


DECEMBER  TERM,  1842.  .  609 

[Bitk  of  Tennmioo  vs.  Saflfkri •mi.J 

sons  into  whose  hands  soever  the  securities  may  come  with 
knowledge  of  the  consideration,  or  in  other  words,  who  are  not 
bona  fide  purchasers,  without  notice. 

But  whatever  of  difficulty  or  doubt,  if  any,  may  exist  in  Eng- 
land a«  to  the  person  upon  whom  the  (mm  probandi  lies,  there 
is  none  in  this  country. 

Mr.  Story  in  his  Treatise  on  Partnership,  p.  190,  sec.  127, 
says:  "If  one  partner  gives  a  letter  of  credit  or  guaranty  in 
the  name  of  the  partnership,  it  is  not  to  be  treated  as  of  course 
binding  on  the  partnership,  for  it  is  not  a-  natural  or  necessary 
incident  in  all  sorts  of  partnerships,  for  one  partner  to  possess 
the  power  to  bind  his  co-partners  by  a  guaranty.  It  must  be 
shown  to  be  justified,  either  by  the  usages  of  the  particular 
trade  or  business,  or  by  the  known  habits  of  the  particular  part- 
nership, or  by  the  express  or  implied  approbation  of  all  the  part- 
ners in  the  given  case.  The  same  rule  will  apply  to  cases,  where 
one  partner  signs  or  endorses  the  name  of  the  firm  to  a  note  as 
surety  for  a  third  person,  in  which  note  the  partnership  has  no 
interest,  and  where  it  is  not  in  the  course  of  their  business." 
In  sec.  128,  he  says:  "Every  contract  in  the  name  of  the  firm, 
in  order  to  bind  the  partnership,  must  not  only  be  within  the 
scope  of  the  business  of  the  partnership,  but  it  must  be  made 
widi  a  party  who  has  no  knowledge  or  notice,  that  the  partner 
is  acting  in  violation  of  his  obligation  and  duties  to  the  firm,  or 
for  purposes  disapproved  of  by  the  firm,  or  in  fraud  of  the  firm. 
For  every  such  contract  made  with  such  knowledge  or  notice, 
will  be  void  as  to  the  firm."  In  sec*  133,  he  says:  "It  maybe 
taken  as  a  general  rule,  that  when  a  note,  or  security,  or  fund 
of  the  firm  has  been  taken  in  discharge  of  a  separate  debt  of 
one  partner,  the  burthen  of  proof  is  on  the  holder  or  creditor  to 
show  circumstances  sufficient  to  repel  every  presumption  of 
fraud  or  collusion,  or  misconduct,  or  negligence  on  his  own  part; 
unless,  indeed,  the  circumstances  already  in  proof  on  the  other 
side  repel  such  presumption.  And  if  the  securities  or  fdnds  of 
the  partnership  are  received  in  payment  of  the  separate  debt  of 
one  partner  by  his  creditor,  it  will  not  be  necessary  for  the  part- 
ners to  establish  the  fact,  that  the  creditor  knew  at  the  time  that 

it  was  a  misapplication  of  the  securities  or  fiinds,  for  the  very 
77 
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nature  of  such  a  transaction  ought  to  put  him  upon  further  in- 
quiry, and  however  bona  fide  his  conduct  may  be,  it  is  a 
case  of  negligence  on  his  part,  which  will  not  entitle  him  to  re- 
cover against  the  partnership.  At  p.  208  in  note,  he  says:  "the 
cases  are  believed  to  be  uniform  from  that  ofLivington  vs.  Has- 
tee,  2  Caines,  246,  down  to  the  present  time,  that  when  a  note  or 
other  security  is  given  in  the  name  of  the  firm  by  one  partner  for 
his  private  debt,  or  in  a  transaction  unconnected  with  the  partner- 
ship business,  which  is  the  same  thing,  and  known  to  be  so  by  the 
party  taking  it,  the  other  partners  are  not  bound,  unless  they  have 
consented.  The  fact  of  the  paper  of  the  firm  being  given  out 
of  the  partnership  business  by  one  member,  is  presumptive 
evidence  of  want  of  authority  to  bind  the  other  members  of  the 
firm;  and  if  the  person  taking  it,  knows  the  fact  at  the  time,  he 
is  chargeable  with  notice  of  want  of  authority,  and  guilty  of  con- 
curring in  an  attempted  fraud  upon  the  other  partners."  These 
positions  are  all  well  sustained  by  14th  John.  Rep.  544,  16th 
John.  Rep.  34,  19th  John.  Rep.  154,  3d  Wend.  419,  5th 
Wend.  223,  6th  Wend.  619,  7th  Wend.  15&-310,  Ist  Wend. 
529,  14th  Wend.  133.  Such  is  unquestionably  the  law  in  the 
United  States. 

The  bank  then  having  taken  the  endorsement  of  Boyers  & 
Saflarrans  with  full  knowledge  that  it  was  made  by  Boyers 
alone  for  the  accommodation  of  a  third  person,  and  not  in  the 
business  of  the  firm  or  for  its  use,  cannot  hold  Safiarrans  re- 
sponsible, unless  it  proves  his  assent  thereto,  express  or  im- 
plied, before  or  after  the  transaction.  This  has  not  been  done,  in 
all  probability,  because  it  cannot,  for  the  law  is  well  settled, 
that  it  may  be  shown  that  the  other  partners  have  directly  or 
by  fair  implication  authorized  or  confirmed  the  misapplication 
of  the  partnership  credit,  and  if  the  proof  could  have  been 
made  m  this  case,  the  presumption  is  that  it  would. 

As  has  been  said  the  proof  may  be  presumptive.  For  if  it 
should  appear  that  a  member  of  a  house,  with  the  knowledge 
of  the  partners,  was  in  the  habit  of  endorsing  at  bank  or  else- 
where for  another,  such  general  course  of  dealing  would  be 
sufficient  evidence  of  authority  from  all  the  members  of  the 
firm,  and  such  use  of  it  by  one,  would  bind  alL    Dtincan  vs» 
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Lawnds  ^'BcUenuin,  3  Camp.  478.  The  authority  would  not 
flow  from  the  partnership^  but  from  facts  and  considerations  in- 
dependent of  it.  See  same  point,  Wilson  vs.  WUliamsj  14 
Wend.  146,  Rogers  vs.  Batchelor,  12  Peters,  221,  229,  282, 
Story  on  Partnership,  209,  in  note. 

The  argument  which  has  been  used,  that  in  as  much  as 
Boyers  &  Safiarrans  being  in  a  trade  which  required  a  credit 
based  upon  endorsements  by  others,  they  must  reciprocate 
them,  has  no  weight  whatever.  It  is  undoubtedly  the  practice 
of  mercantile  firms  (as  Mr.  Story  observes)  to  endorse  the  bank 
paper  of  each  other,  by  the  hand  of  any  one  of  their  members; 
but  upon  a  strict  application  of  the  rule  here,  and  upon  some  of 
the  cases  in  England,  such  paper  would  not  bind  the  firm,  if 
the  bank  had  knowledge  of  the  facts. 

It  is  not  within  the  purpose  and  business  of  a  mercantile  firm 
to  endorse  paper  for  its  neighbors;  such  business  is  not  within 
the  contemplation  of  the  partnership,  and,  therefore,  no  such 
authority  is  implied  or  attached  to  any  one  of  the  members* 
Story,  209. 

A  contrary  doctrine  might  well  alarm  the  commercial  com- 
munity, and  be  productive  of  the  worst  consequences;  under 
it  there  would  be  no  safety  in  partnership  pursuits,  and  strong 
inducements  constantly  offered  to  breaches  of  trust,  involving 
the  ruin  of  confiding  and  unsuspecting  tradesmen. 

Upon  the  whole  view  of  this  case,  we  are  satisfied  that  the  cir- 
cuit judge  has  committed  no  error  in  the  proceedings  below* 
and  affirm  the  judgment* 
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Hackney  vs.  Jones. 

1 .  A  power  to  tell,  uorettricted,  aatboriset  the  a([^iit  to  receive  payment. 

%  Paper  to  be  neg^otiable  must  be  payable  in  money,  without  condition  or  limitation, 
and  10  any  person  to  whom  it  may  come  in  the  usual  course  of  trade;  therefore,  an 
order  payable  to  D.  W.  Hackney  onlf,  being  endorsed  and  delivered  orer,  passed  no 
right  to  the  endorsee  against  the  drawer. 

Assumpsit  in  the  circuit  court  of  Montgomery  county,  by 
Hackney  against  Jones.  Plea  non-assumpsit,  and  issue  taken. 
There  was  a  verdict  and  judgment  in  favor  of  the  defendant. 
Martin,  judge,  presiding.     The  plaintiff  appealed. 

Washington  and  Johnson^  for  the  plaintiff. 

Boydi  for  the  defendant,  cited  Chitty  on  Bills,  199,  5  Mass. 
543,  3  Mass.  225,  Chitty  on  Bills,  257,  note  1. 

TuRLBY,  J.  delivered  the  opinion  of  the  court. 

The  plaintiff  was  the  owner  of  a  lot  of  tobacco,  which  he 
authorized  his  son,  David  W.  Hackney,  to  sell  for  him.  This 
he  did  to  the  defendant,  Jones,  on  the  17th  January,  1842,  at 
$3  50  per  hundred.  Jones  drew  an  order  for  about  tl67,  in 
part  payment,  on  Moore  &  Broadus,  payable  to  David  W. 
Hackney,  the  agent  only.  This  order  was  presented  for  pay- 
ment to  Broadus,  who  refused  it,  unless  the  proceeds  were  ap- 
propriated to  the  payment  of  a  debt  due  his  house  from  the  said 
David,  which  he  was  informed  could  not  be  done,  as  the  to- 
bacco belonged  to  plaintiff,  and  not  to  the  agent.  The  order 
was  afterwards  sold  by  the  said  David  to  one  Wm.  L.  Whyte, 
for  groceries  and  money,  which  were  appropriated  by  the  plain- 
tiff. At  the  time  the  order  was  thus  sold,  Whyte  was  not  in- 
formed that  payment  had  been  refused  by  the  drawees;  he  again 
presented  it,  and  payment  was  again  refused,  except  upon  the 
terms  above  specified.  And  this  action  is  brought  to  recover 
from  the  defendant  the  amount  of  the  order  as  a  part  of  the 
purchase  money  of  the  tobacco. 

The  court  charged  the  jury,  "that  the  order  was  a  negotiable 


DECEMBER  TERM,  1842.  613 

[ifMkaey  ««.  Jodm.] 

paper,  and  that  the  bolder  of  it,  before  be  could  make  Jones 
responsible  on  it,  should  have  demanded  payment  of  Moore  & 
Broadus,  and  if  they  refused,  should  have  within  a  reasonable 
time  given  notice  to  Jones,  that  such  demand  had  been  made, 
and  payment  refused."  There  was  no  such  proof.  This  ques- 
tion turns  upon  the  negotiability  of  the  order;  if  it  were  nego- 
tiable, this  action  cannot  be  maintained;  and  vice  versa*  The 
power  to  sell,  authorized  the  agent  to  receive  payment,  and  the 
question  is  whether  this  order  is  a  payment  under  the  circum- 
stances pro  tanto. 

That  the  agent  had  no  legal  right  to  appropriate  the  pro- 
ceeds of  the  tobacco  to  the  payment  of  his  own  debt,  is  certain- 
ly true.  It  cannot  be  questioned  that  there  was  an  attempt 
to  make  him  do  so,  which  he  refused.  The  order  was  drawn 
payable  to  himself  alone;  why?  he  was  indebted  to  the  drawees, 
and  this  was  done  to  prevent  his  negotiating,  and  to  force  him 
to  accept  his  own  debt  in  satisfaction.  In  this  the  parties  over- 
reached themselves,  and  cannot  complain,  if  they  have  been 
frustrated  in  the  attempt  to  force  an  appropriation  of  the  plain- 
tifTs  property  to  the  payment  of  his  son's  debt.  The  negotia- 
bility of  the  order  is  destroyed  by  the  limitation  contained  in 
it.  Paper  to  be  negotiable  must  be  payable  in  money,  without 
limitation  or  condition,  and  to  any  person  to  whom  it  may  come 
in  the  usual  course  of  trade. 

David  W.  Hackney  had  no  power  to  negotiate  this  order  by 
endorsement;  because,  it  is  in  its  terms  payable  to  him  alone, 
and  the  attempt  to  do  so  passed  no  right  therein  against  the 
drawer  to  the  endorsee;  he  could  not  charge  the  drawer  by  de- 
mand and  notice,  and  having  paid  the  consideration  to  the 
plaintiff,  is  entitled  to  look  to  him  therefor;  and  of  consequence 
the  defendant  is  indebted  to  the  plaintiff*  the  amount  as  a  part 
of  purchase  money  of  the  tobacco,  and  is  bound  to  pay  it. 

Judgment  reversed,  and  case  remanded. 
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WiNNABD  Vt.  ROBBINS. 

I.  Where  neither  plaiotiff  nor  defendant  hat  any  leg^l  title  to  the  preuiites  in  conlro- 
versjT  in  an  action  of  ejectment,  no  judgment  shall  be  rendered  for  the  plaintiff,  as  it 
would  be  turning^  oot  one  treipnaser  to  make  room  for  another. 

3.  The  plaintiff  rented  a  lot  to  Jewel,  and  whilst  Jewel  was  in  possession,  be  made  with 
the  plaintiff  a  verbal  contract  of  purchase  and  continued  in  possession  of  the  lot: 
Held,  that  he  was  a  tenant  at  will  of  plaintiff,  and  as  sbch  would  be  estopped  from 
disputing  his  title. 

3.  The  rigfht  of  a  free  n^ro  to  hold  land  in  fee,  could  onlj  be  examined  in  a  controrerty 
between  the  State  and  sueh  free  neg^*  in  reference  to  such  right.  A  free  negro  has  the 
right  to  the  possession  of  real  estate,  and  to  a  possessory  action  for  the  recot ery  of 
the  possession  thereof. 

jr.  CampbeU  and  Taulf  for  Winnard* 
Fogg  and  Tumeiff  for  Robbins. 

TxjRLBY)  J.  delivered  the  opinion  of  the  court 

This  is  an  action  of  ejectment  brought  to  recover  two  lots. 
No.  9  and  10,  in  McMinnville. 

It  is  obvious  from  an  examination  of  the  record,  that  neither 
the  plaintiff  or  defendant  has  any  legal  title  to  the  premises, 
properly  derived,  and  upon  which  a  recovery  could  be  effected. 

In  this  state  of  a  case,  in  general,  the  position  of  the  defend- 
ant is  better  than  that  of  the  plaintiff,  as  it  is  a  principle,  that 
one  trespasser  shaU  not  be  turned  out  to  make  room  for  another; 
but  it  is  argued  to  be  different  here,  because  the  defendant  came 
into  possession  under  such  circumstances,  as  estops  him  firom 
disputing  the  plaintiff's  right  to  recover.  It  appears  that  the 
plaintiff  claimed  the  lots  by  an  irregular  title,  and  there  is  proof 
tending  to  show,  that  one  Jewel  in  1831,  took  possession  of  the 
premises  under  the  plaintiff,  recognizing  his  title,  and  upon  a 
verbal  contract  for  purchase,  which  appears  never  to  have  been 
completed.  Jewel  improved  the  lots  and  remained  in  posses- 
sion till  1837,  when  he  left  the  country,  previously  thereto,  in 
1835,  having  sold  and  conveyed  them  to  James  Dick  and  H. 
R.  W.  Hill,  who  took  possession,  first  by  one  Young,  and  then 
by  the  present  defendant  The  court  charged  the  jury  that  if 
the  proof  satisfied  the  m,  that  Jewel  originally  rented  die  place 
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from  the  plaintiff,  and  afte»  having  occupied  it  as  a  tenant,  bad 
made  a  verbal  contractor  purchase,  and  continued  the  posses- 
sion under  such  contract,  he  would  yet  be  his  tenant  at  will,  and 
as  such,  would  be  estopped  from  disputing  plaintifi^'s  title,  un- 
less he  had  set  \xp  to  bold  adversely  for  seven  years  with  the 
knowledge  of  the  plaintiff,  and  intimated  an  opinion,  that  Hill 
&  Dick,  purchasers  from  Jewel,  would  be  in  no  better  position* 

In  this,  the  circuit  judge  was  surely  right,  and  there  being 
no  pretence,  that  there  was  any  such  continued  adverse  posses- 
sion, as  would  change  the  relation  as  is  proved  to  exist  between 
the  parties,  the  only  question  left  is,  whether  this  relation 
did  exist,  and  to  what  extent. 

We  have  seen  that  there  is  proof  in  the  record,  showing  that 
Jewel  took  possession  under  the  title  of  the  plaintiff. 

The  circuit  judge  decided  xhe  law  upon  the  proposition  cor- 
rectly, and  the  jury  have  found  a  verdict  in  accordance  there- 
with; this,  according  to  well  settled  principles  in  this  court  will 
not  now  be  disturbed. 

For  an  exposition  of  the  law,  upon  the  relation  here  shown 
to  exist,  see  12  Peter's  295,  9  Yerg.  86,  10  Yerg.  476,  Meigs 
R.,  the  case  o(  MecuUnosYS*  Hopkins, 

But  it  has  been  contended,  that  the  plaintiff,  being  a  free  ne- 
gro, has  no  right  to  hold  land,  and  of  course,  no  power,  to  bring 
an  action  for  its  recovery.  We  do  not  deem  it  necessary,  to 
enquire  how  high  an  estate  in  lands  a  free  negro  may  hold, 
as  that  can  only  be  done  in  a  controversy  between  the  State  and 
himself,  but  we  hold  that  he  may  have  a  right  to  the  possession 
of  real  estate,  and  the  right  to  a  possessory  action,  when  he  has 
been  deprived  of  it.  But  if  there  was  any  doubt  upon  this 
question,  it  may  well  be  observed,  that  in  as  much  as  Robbins 
in  1831,  received  a  deed  of  conveyance,  purporting  to  be  from 
the  heirs  of  Matthews  for  the  premises  in  dispute,  and  having 
held  possession  by  his  tenants.  Jewel  and  others,  for  more  than 
seven  years,  he  has  acquired  a  legal  title  by  operation  of  the 
statute  of  limitations. 

Upon  the  whole  then,  we  think  there  is  no  error  in  the  pro- 
ceedings of  the  court  below  and  affirm  the  judgment* 
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Marshall  vs.  Chbisktmas  et  aU. 

1.  The  Teador  of  conveyed  premises  is  presumed  to  intend  to  retain  his  lieo  thereou  for 
the  payment  of  purchase  money,  and  the  circumstances  which  manifest  the  noo-ezis' 
fence  of  such  intent  must  be  shown  by  the  Tendee. 

3.  The  taking  a  security  for  the  payment  of  the  purchase  money,  whether  it  be  a  mort- 
gagee upon  other  estates,  a  pledge  of  goods,  or  the  private  responsibility  of  a  third 
person  \%  prima  ^uie  evidence  that  the  vendor  has  waived  and  abandoned  his  lien. 

3.  The  acceptor  of  a  bill  of  exchange  is  not  in  the  theory  of  the  law  a  surety — but 
merely  pays  over  the  money  pf  the  drawer  in'pursuance  of  the  order  of  the  drawer; 
and  therefore  the  taking  of  an  accepted  bill  of  exchange  in  payment  of  purchase 
money  was  not  regarded  as  a  security,  and  no  evidence  of  a  waiver  of  the  lien;  teems 
with  regard  to  an  endorsed  note.  An  endorser  is  in  the  theory  of  law  and  in  fact  a 
coodittooal  surety. 

TFcuhingtony  for  complaiQantS}  cited  and  commented  ou  the 
following  authorities,  to-wit,  2  Story's  Eq,  462  to  468:  6  Ves. 
768: 16  Ves-  343  to  363:  1  Sch.  &  Lef-  136:  2  Ball  &  B. 

CampbeU,  for  the  defendant 

Reese,  J.  delivered  the  opinion  of  the  court. 

This  bill  is  filed  by  the  administrator,  suggesting  the  insol- 
vency of  the  estate  of  his  intestate  against  the  widow,  distrib- 
utees and  creditors  of  the  estate  for  a  settlement  wad  pro  rata 
distribution  thereof. 

The  defendants,  Christmas  and  wife,  had  previously  filed 
their  bill  against  the  widow  and  distributees  of  the  intestate, 
which  bill  upon  the  exhibition  of  the  administrator's  bill,  was 
by  consent  taken  as  an  answer  to  that  bUl.  Christmas  and 
wife  object  to  a  jpro  roto  distribution  of  Gentry's  estate,  and 
set  up  a  specific  lien  upon  the  lands,  as  vendors  thereof,  and  in- 
sist that  they  are  entitled  to  a  satisfaction  of  their  debt  in  pre- 
ference to  the  widow's  right  of  dower,  or  to  the  claims  of  other 
creditors. 

Their  bill,  which  is  here  taken  as  an  answer,  states  that  in 
1829  they  sold  to  R.  A.  Gentry,  the  intestate,  three  tracts  of 
land  for  the  price  of  $20,000.  At  the  time  of  the  sale,  Christ- 
mas was  indebted  to  Gentry  $10,000,  which  sum  was  deducted 
from  the  price  of  the  land.     The  remaining  $10,000  were  se- 
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cured  to  be  paid  by  a  note  which  Gentry  held  on  Tappan,  Har- 
dy &  Co.,  endorsed  by  E.  S.  Tappan  for  $8,285  98  due  in  Jan- 
uary 1841,  and  which  was  endorsed  to  Christmas  by  said  Gen- 
try, and  a  note  drawn  by  said  Gentry  at  the  time  of  the  pur- 
chase for  $1,714  02,  and  endorsed  by  S.  W.  Gentry,  and  fall- 
ing due  in  September,  1840-  These  notes  were  delivered  to 
Christmas,  and  he  and  wife  executed  their  conveyance  for 
the  land. 

Christmas  and  wife  insist  that  they  did  not  intend  to  waive 
their  lien  on  the  land  by  the  reception  of  these  notes,  and  there- 
fore they  ought  to  be  permitted  to  assert  it  now. 

Ruth  T.  Gentry,  the  widow,  in  her  answer  to  the  adminis^ 
trator's  bill  insists  that  Christmas  and  wife,  by  the  reception  of 
the  two  notes,  endorsed  as  before  stated,  waived  their  lien  up- 
on the  land  and  ought  to  stand  on  the  footing  of  other  c^di- 
tors  of  the  estate,  and  that  she  is  entitled  to  dower  in  prefer- 
ence to  the  claims  of  creditors. 

There  is  no  proof  in  the  cause,  and  the  question  whether 
the  vendors  of  these  lands  have  waived  their  lien  or  not,  de- 
pends upon  the  effect  which  the  liability  of  Tappan,  Hardy  & 
Co.  and  E.  S.  Tappan  on  the  first  note,  and  that  of  S.  W.  Gen- 
try in  the  second,  is  to  have  upon  the  question.  < 

In  the  case  of  Campbell  vs.  Baldwin^  2  Humph.  Rep.  248,  it 
was  held  by  this  court  that  "a  vendor  is  presumed  to  intend 
to  retain  bis  lien  upon  the  conveyed  premises  for  the  pay- 
ment of  the  purchase  money,  and  the  circumstances  to  mani- 
fest the  non-existence  of  such  intention,  must  be  shown  by  the 
vendee,"  and  that  a  note  given  for  the  purchase  money,  with  the 
endorsement  of  a  third  person  is  evidence  that  the  lien  of  the 
vendor  is  waived  and  abandoned. 

If  a  vendor  carves  out  a  security  for  himself,  it  is  evidence 
that  he  reposes  upon  that,  and  does  not  look  to  his  lien  upon 
the  conveyed  premises  for  indemnity.  This  prima  facie  evi- 
dence to  be  sure,  may  be  repelled  by  proof,  but  the  onus  lies 
upon  the  vendor  to  make  that  proof,  and  if  he  fail  to  do  so,  it 
must  be  held  that  the  lien  was  waived  and  abandoned. 

Whether  the  security  which  may  be  taken  be  a  mortgage 

upon  other  estates,  a  pledge  of  goods,  or  the  personal  respon- 
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sibility  of  a  third  person,  it  can  make  no  difference  either  in 

reason  or  upon  authority.    In  either  case  it  indicates  that  the 

vendor  reposes  upon  it,  and  that  is  enou^  to  put  him  to  the 

proof  that  he  did  not  intend  thereby  to  waive  his  lien.     See 

Crilbert  vs.  Broumy  1  Mason's  Rep.  191,  4  Wheaton,  256,  and 

4  Peters'  Cond.  Rep.  445,  and  2  Story's  Eq.,  sec.  1226  and 

note. 

In  this  case  the  comiplainai]^  introduces  no  evidence.    It  is 

asserted  in  the  bill  that  it  was  not  intended  that  the  security  ta- 
ken should  operate  as  a  waiver  of  the  lien,  but  no  fact  is  stated 
in  the  bill,  or  shown  by  proof,  from  which  an  intention  to  re- 
tain the  lien  can  be  inferred. 

It  is  insisted  that  these  endorsed  notes  were  not  taken  as  a 
security,  but  as  a  mode  of  payment,  and  the  case  of  Hughes 
rs^Kearneyy  1  Schf.  &  Lef.  132,  decided  by  Lord  Redsdale,  is  re- 
ferred to  in  support  of  the  position. 

In  that  case  the  vendor  received  an  accepted  bill  of  ex- 
change, which  was  not  paid — and  it  was  held  that  this  was 
not  a  security,  but  a  mode  of  payment.  But  that  case  is  very 
different  from  the  one  before  the  court.  A  bill  of  exchange  is 
only  a  means  of  paying  over  the  funds  of  the  vendee,  which 
it  is  supposed  will  be  placed  in  the  hands  of  the  acceptor.  By 
the  theory  of  the  law,  the  acceptor  is  not  a  surety,  but  merely 
pays  the  money  of  the  drawer  in  pursuance  of  his  order.  But 
endorsers  are  by  the  theory  of  the  law,  and  in  fact  conditional 
sureties  for  the  payment.  2  Story,  479,  note.  In  this  case  the 
note  for  $8,285  98  was  executed  by  Tappan,  Hardy  &  Co., 
and  endorsed  by  E.  S.  Tappan,  before  the  vendee,  Gentry,  en- 
dorsed it.  All  the  other  parties  were  actually  liable  to  Gentry, 
so  that  there  is  no  case  where  the  personal  undertaking  of  a 
third  person  could  be  more  emphaticaUy  regarded  as  a  secu- 
rity, than  the  one  now  under  consideration. 

But  the  endorsement  of  S.  W.  Gentry  upon  the  other  note 
created  on  his  part  a  conditional  undertaking  as  surety  for  its 
payment,  and  must  have  been  so  considered  and  reposed  upon 
by  Christmas  at  the  time.  Upon  the  whole,  we  are  of  opin- 
ion that  the  lien  in  this  case  was  waived  and  abandoned  by 
the  reception  of  these  securities  and  cannot  now  be  set  up  and 
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enforced,  because  they  have  proved  unproductive.    Let  the 
decree  be  aflSrmed. 


Knowles  vsn  Mastebson  et  als. 

and 
Vance  vs.  Mastebson  et  aU. 

1.  a  deed  is  verified  or  preotd,  af  well  bj  ihe  soleiun  acknowledgement  of  its  execution 
by  the  bargainor,  as  by  the  testimony  of  witnesses;  and  the  act  of  1831 ,  eh.  90,  sec.  9« 
directing  that  deeds  of  conveyance  of  land  lying  out  of  the  limits  of  the  State,  ahould 
be  proved  as  before,  or  before  a  notary  public,  is  satisfied  by  the  acknosviedgment  of 
th«  bargainor  before  a  notary  public.  The  word  proved^  as  a  general  term,  embraces 
both  modes  ot  authentication. 

2*  Mortgagees  are,  in  general,  purchasers,  and  are  so  within  the  meaning  of  the  act  of 
1831,  ch,  90,  sec.  6. 

Foggj  for  the  complainants. 
/.  CampbeUf  for  the  defendants. 

Reese,  J.  delivered  the  following  opinion. 

Masterson,  to  secure  a  debt  of  about  $1200,  due  from  him  to 
Mrs.  Knowles,  made  a  deed  of  mortgage  of  a  lot  in  the  town  of 
Nashville,  to  Godfrey  Fogg,  for  her  benefit  on  28th  September, 
1835,  which  was  acknowledged  on  the  same  day,  and  register- 
ed 29th  of  September,  1835.  On  the  14th  of  February,  1838, 
he  made  a  second  deed  of  mortgage  of  the  same  lot,  to  Mr.  M.  B. 
Vance,  to  secure  a  debt  of  $2000,  and  the  interest  which  had  ac- 
crued and  which  might  accrue  upon  the  sum  of  $10,000,  within 
a  specified  time.  This  deed  was  acknowledged  on  the  6th  of 
August,  1838,  and  was  registered  on  the  10th  of  August,  1838. 
And  on  the  20th  April,  1838,  he  made  a  third  deed  of  mortgage 
to  Crockett  and  Robinson  of  Nashville,  of  the  same  lot,  for  the 
benefit  of  Bieme  and  Burnside  and  other  creditors,  of  the  city 
of  New  Orleans.  This  deed  was  acknowledged  before  a  No- 
tary Public  of  New  Orleans,  and  certified  under  his  notarial 
seal  the  same  day,  and  registered  21st  of  May,  1838. 
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That  the  creditor  in  the  first  deed  of  mortgage,  Mrs.  Knowles. 
is  entitled  to  priority  of  satisfaction,  Ls  not  questioned  by  the 
parties  to  this  controversy.  But,  whether  the  third  deed  of 
mortgage,  the  second  one  registered,  for  the  benefit  of  Bierne 
and  Burnside,  and  others,  shall  be  postponed  to  the  second  deed 
of  mortgage,  the  third  one  registered,  for  the  benefit  of  said 
Vance,  is  the  only  question  in  dispute.  It  is  argued  on  behalf 
of  Vance,  that  this  ought  to  be  done,  first,  because,  the  9th  sec. 
of  the  act  of  1831,  ch.  90,  which  first  empowered  a  Notary 
Public  to  take  probate  of  deeds,  limits  his  commission  to  proof 
by  witnesses  of  the  execution  of  deeds,  and  does  not  authorise 
a  probate  before  him,  by  acknowledgment  of  the  bargainor* 
The  material  words  of  that  section  are:  "all  deeds  or  convey- 
ances, for  land,  made  without  the  limits  of  this  State,  shall  be 
proved  as  heretofore,  or  before  a  Notary  Public,  under  his  seal 
of  office,"  &c.  The  argument  is,  that  the  word  proved,  should 
have  a  restricted  meaning,  embracing  proof  by  witnesses  only, 
and  not  be  understood,  as  the  solemn  authentication  of  the  in- 
strument, either  by  the  proof  of  witnesses  or  by  the  acknowl- 
edgment of  the  bargainor.  The  very  context  in  which  the  word 
proved  is  found,  strongly  repels  this  restricted  meaning;  for 
the  same  construction,  which  would  limit  the  power  of  the  No- 
tary to  proof,  by  witnesses  only,  would  necessarily  embrace, 
also,  "all  deeds  or  conveyances  for  land,  made  without  the  lim- 
its of  this  State,"  and  would  involve  the  abolishment  of  all  pro- 
bates by  acknowledgment  of  the  bargainor,  a  great  innovation; 
whereas  the  simple  sense  of  the  section  announces  the  purpose 
of  the  legislature  to  be,  to  continue  the  old  modes  of  probate, 
with  no  other  change,  than  the  addition  of  the  Notary  Public  to 
the  list  of  functionaries  having  jurisdiction  of  probates. 

The  first,  second,  third,  fourth  and  fifth  sections  of  this  sta- 
tute, having  specified  the  two  modes  of  authenticating  instru- 
ments by  the  proof  of  witnesses,  and  the  acknowledgment  of  the 
bargainor,  the  (5  and  12  sections,  which  declare  the  legal  ef- 
fect of  probate  and  registration,  and  of  their  omission,  use  the 
word  proved  as  a  generic  term,  embracing  both  modes  of 
authentication.  This  is  most  obvious;  and  the  9th  section 
most  clearly  uses  the  word  in  same  sense.     And  this  is  a  cor- 
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rect  use  of  the  term.  A  deed  is  verified  or  proved,  as  well  by 
the  soletan  acknowledgment  of  its  execution  by  the  bargainor 
as  by  the  testimony  of  witnesses.  The  case  of  Scott  vs.  Read^ 
10  Peters'  524,  was  determined,  not  upon  the  idea  of  any  tech- 
nical and  restricted  meaning  of  the  word  "proved"  per  ««,  but 
because  of  the  addition  thereto  of  the  words,  "by  one  or  more 
of  the  subscribing  witnesses"  in  the  act  of  1809,  ch.  110,  sec. 
3,  which  specifically  designated  the  one  mode  of  probate  in  ex- 
clusion of  the  other. 

But  the  counsel  of  Vance,  in  the  second  place,  insist  that 
the  third  mortgage,  registered  before  the  second,  should  be  post- 
poned to  the  latter,  because  at  the  time  of  the  execution  of  the 
former,  it  was  known  to  Burnside  one  of  the  creditors,  and 
the  agent  of  the  rest,  that  Vance's  mortgage  existed.  The 
answer  of  the  defendant,  and  the  depositions  of  Masterson  and 
Crockett  satisfactorily  establish  as  a  fact  that  this  knowledge 
did  exist.  The  effect  and  operation  of  such  knowledge  is 
expressly  declared  in  the  6th  section  of  the  said  act  of  1831, 
where  it  is  said,  that  "any  deed  of  conveyance,  bill  of  sale,  or 
other  instruments  above  mentioned,  which  shall  be  last  executed 
but  first  registered,  shall  have  preference  thereof,  unless  it  is 
proved,  in  a  court  of  equity,  according  to  the  rules  of  said  court, 
that  such  subsequent  purchaser,  had  full  notice  of  the  previous 
conveyance."  And  in  the  12th  sec,  where  it  is  said,  that  "all 
such  deeds  and  other  instruments  mentioned  in  the  first  section 
of  this  act,  not  so  proved  and  registered  as  aforesaid,  shall  be 
null  and  void,  as  to  existing  and  subsequent  creditors,  or  bona 
fide  purchasers  without  notice." 

The  object  of  the  act  is  to  make  the  deed  first  proved  and 
registered,  paramount  and  exclusively  effective,  subject  only  to 
be  controlled  in  a  court  of  chancery,  as  against  a  subsequent 
purchaser  by  his  knowledge  of  a  prior  incumbrance.  But  it  is 
argued,  that  mortgagees  are  not  purchasers  within  the  meaning 
of  this  statute.  They  are  specifically  enumerated  in  the  first 
section;  and  the  6th  and  12th  sections,  in  declaring  the  legal  ef- 
fect of  registration,  and  non-registration,  distinctly  refer  to  all 
the  instruments  set  forth  in  the  first  section. 

It  is  true  that  the  act  of  1715,  made  priority  as  to  mortgages 
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after  fifty  days,  to  depend  upon  priority  of  registration,  unaf- 
fected by  notice.  The  evil  set  forth  in  the  preamble  to  the  act  of 
1831,  and  intended  to  be  corrected  is,  *'that  deeds  for  the  con- 
veyance of  laud,  mortgages,  powers  of  attorney,  bills  of  sale,  and 
other  instruments  required  by  law  to  be  registered,  may  be  reg- 
istered within  twelve  months  of  the  execution  thereof;"  which 
tended  to  the  commission  of  frauds.  Then,  the  first  section  enu- 
merates the  several  kinds  of  deeds,  and  among  them  mortga- 
ges, and  points  out  in  that  section,  and  the  following,  to  the  5th 
inclusive,  the  modes  of  probate  and  registration;  the  6th  and 
12th  sections,  as  we  have  seen,  declare  the  legal  effect  of  the 
probate  and  registration,  or  the  omission  to  register.  And  it  is 
seen,  that  mortgages  are  in  terms  embraced  in  them  all.  Mort- 
gagees are,  in  general,  purchasers;  and  they  are  so,  within  the 
words  and  meaning  of  this  act.  The  same  principle  governs 
their  registration;  the  same  consequence  results  from  their  non- 
registration; the  same  effect  is  to  be  given  in  a  court  of  chan- 
cery to  the  knowledge  of  their  existence  when  unregistered. 

To  hold  the  contrary  would  contradict  not  only  the  words  of 
the  statute,  but  disturb  the  unity,  simplicity  and  harmony  of  the 
entire  system,  intended  to  be  corrected  by  the  registration  act 
of  1831. 

We  are  of  opinion,  therefore,  that  the  mortgage  of  Bierne 
and  Burnside  and  others,  must  be  postponed  to  that  of  Vance. 
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Hay  vs.  Marshall  etcds. 

1.  An  account  correct  w«  tkept  for  a  period  of  time,  between  the  Clerk  end  the  Marshal 
of  the  federal  coartt  each  receiving  official  fees  for  the  other,  until  the  accounts 
between  them  became  complicated  :  Held,  that  a  court  of  chancery  will  take  juris- 
diction to  adjust  such  matters  of  account,  notwithstanding  the  parties  may  have  had 
origioallj,  or  still  might  have  a  remedy  at  law  on  each  item  of  account. 

2.  Although,  by  the  act  of  1835,  ch.  20,  sec.  17,  jurisdiction  is  expressly  given  to  a 

court  of  chancery  against  the  sureties  in  bonds  for  the  performance  of  covenants  and 

collateral  conditions,  where  the  court  has  jurisdiction  against  the  principal  obligor; 

y^t  where  it  plainly  appears  that  such  sureties  could  not  be  embraced  in  any  relief 

to  be  decreed  against  the  principal,  the  raretiea  may  undoubtedly  demur. 

Washington,  for  the  complainant. 
MeigSj  for  the  defendants* 

Reese,  J.  delivered  the  opinion  of  the  court. 

The  bill  states,  that  from  July  1835,  to  September  1839, 
complainant,  Preston  Hay,  was  entitled,  as  deputy  clerk  in  the 
circuit  court,  and  district  court  of  the  United  States,  at  Nash- 
ville, to  all  the  fees  of  office  due  or  coming  to  the  clerk  of  said 
court,  because  of  an  agreement  between  him  and  the  said  Mc- 
Nairy,  that  Hay  would  pay  McNaiiy  a  snm  certain,  and  receive 
the  whole  of  the  fees.  During  all  that  time,  and  before  and 
after,  Samuel  B.  Marshall,  was  Marshal,  first  of  West  Tennes- 
see and  then  of  Middle  Tennessee,  and  the  other  defendants 
were  sureties  in  a  bond,  and  bound  for  his  official  good  conduct. 
Marshall  on  various  executions,  throughout  that  period,  collected 
sums  of  money  due  and  coming  for  services  as  clerk  to  com- 
plainant Hay,  and  Hay  received  considerable  sums  of  money 
due  to  Marshall  for  fees*  At  the  March  term,  1839,  a  settle- 
ment, which  was  not  full,  was  made  between  the  parties,  by 
which  it  was  ascertained  that  the  defendant  S.  B.  Marshall  was 
liable  to  complainant  for  the  sum  of  $2,260  15.  Shortly  after 
the  date  of  this  settlement  complainant  received  $650,  in  Sep- 
tember 1839,  $100,  in  March  1840,  $800,  in  all  $1,550,  leav- 
ing an  ascertained  balance  of  $710  15.  The  setdement  was 
only  partial,  because  many  executions  on  which  fees  due  com- 
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plaiaant  had  been  before  that  time  collected,  and  kept  back  by 
Marshall. 

In  October  1840,  another  settlement  was  attempted,  in 
which  all  those  executions,  so  kept  back,  should  have  been  pro- 
duced, and  the  whole  business  of  1839,  in  which  complainant 
was  interested  aud  which  was  not  included  in  the  first  settle- 
ment, was  to  have  been  embraced.  This  settlement  was  in- 
tended to  have  been  final;  and  they  went  back  to  the  year  1835, 
making  mutual  charges,  according  to  what  was  admitted  to  be 
true  in  point  of  fact,  and  just  between  them  as  to  thacash  items 
of  the  account  But  in  this  attempt  at  a  final  settlement,  many 
executions,  in  which  complainant's  costs  had  been  collected, 
were  not  brought  forward,  and  the  executions  shown  on  the  en- 
tire execution  docket  of  the  district  court  of  Middle  Tennessee, 
were  altogether  omitted.  When  complainant  entered  upon  this 
settlement  he  fully  believed,  that  any  apparent  balance  would 
be  paid  to  him  at  the  time  in  money;  and  in  confidence  of  this, 
he  executed  receipts,  as  the  settlement  was  in  progress,  on  each 
individual  execution  simultaneously  with  making  the  proper 
memorandum  upon  the  statement  made,  with  a  view  to  settle- 
ment. But  after  the  attempt  at  settlement,  and  after  these  re- 
ceipts were  given  Marshall  upon  the  executions  in  his  hands, 
he  walked  off  with  the  air  and  manner  ofone  who  thought  noth- 
ing more  remained  to  be  done,  and  has  never  paid  complainant 
a  cent  of  the  balances  due  on  said  settlement,  and  so  receipt- 
ed for. 

The  defendants  all  demurred  to  this  bill,  and  the  chancery 
court  sustained  the  demurrer.  As  to  S.  B.  Marshall,  the  prin- 
cipal defendant,  the  ground  upon  which  the  demurrer  was  sus- 
tained, probably  was,  that  on  each  particular  execution  the  com- 
plainant had  a  remedy  at  law,  to  compel  the  return  of  the  exe- 
cution, and  the  payment  of  the  money  collected.  And  this 
may  be  so.  Yet  there  is  nothing  in  the  nature  of  the  official 
duties  of  clerk  or  marshal,  which  would  prevent  the  existence 
of  an  account  current  between  them  as  to  the  balances  received 
by  either  for  the  other,  on  the  ground  of  official  fees,  and  sepa- 
rated from  the  monies  or  claims  of  others  in  the  various  suits. 
And  if  the  parties,  in  point  of  fact,  do  mutually  receive  monies 
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for  each  other,  which  are  allowed  to  accumulate  on  each  side, 
and  mutual  accounts  do  in  fact  spring  up  between  them,  we 
are  at  a  loss  to  perceive  how  either  of  them  could  repel  the  other 
from  a  court  of  chancery,  Upon  the  ground,  that  a  remedy  might 
have  originally  existed  upon  each  distinct  item  of  claim,  or 
might  still  exist,  especially  where  the  parties,  by  actually  mak- 
ing settlements,  as  for  a  general  balance  arising  from  the  va- 
rious sums,  and  by  passing  receipts  without  actually  getting 
the  money,  have  added  complication  to  the  accounts,  and  thrown 
obstacles  in  the  way  of  the  enforcement  of  such  legal  remedies 
as  may  exist. 

We  think  it  is  very  clear,  that  the  bill  shows  a  case  for  the 
exercise  of  chanceiy  jurisdiction  as  against  SamL  B.  Marshall. 
But  by  the  act  of  1835,  ch.  20,  sec.  17,  jurisdiction  is  express- 
ly given  by  a  court  of  chancery,  as  against  the  sureties  in  bonds 
for  the  performance  of  covenants,  and  collateral  conditions, 
where  the  court  has  jurisdiction  against  the  principal  obligor. 
The  mere  vinculum  of  the  bond  draws  the  sureties,  along  with 
the  principal  into  the  equitable  forum. 

This  was  for  the  convenience  of  both  sides,  to  remove  from 
the  complainant  the  necessity  of  suing  again  at  law,  as  to  the 
sureties,  and  to  enable  the  sureties  to  protect  themselves  by 
participating  in  the  account  to  be  taken. 

But,  notwithstanding  this  statute,  if  upon  the  frame  of  the 
bill,  it  distinctly  appeared,  that  they  could  not  be  equitably 
embraced  in  any  relief  to  be  decreed  in  behalf  of  the  complain- 
ant against  the  principal,  the  sureties  might  undoubtedly  de- 
mur. It  is  said,  such  is  the  case  here.  We  are  not  satisfied 
of  that,  as  to  the  entire  demand  of  the  complainant,  as  to  induce 
us  to  determine  the  question  upon  demurrer. 

Let  the  decree  be  reversed,  and  let  all  the  defendants  an- 
swer the  bill,  on  the  case  being  remanded  to  the  chancery 

court. 

79 
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Singleton  vs.  Ake. 

1.  The  tl^tuteof  liinifmtions  does  not  ruo  till  there  it  a  g^raot  of  Ued  from  the  State; 
for  till  then  the  title  is  ia  the  State,  and  the  itatute  does  not  ran  against  the  State. 

?.  Plaintiff  in  ejectment  eharged  in  a  bill,  previouily  filed,  that  defendant  had  posse«- 
*  tion  of  th^  land  in  controversy  for  more  than  seven  years:  Held,  that  this  charge  in 
the  bill  did  not  estop  the  plaintiff  from  proving  that  he  was  anislaken  in  making  aach 
statement  in  the  bill. 

3.  The  plaintiff  declared  for  two  hundred  and  fifty  acres.  The  jury  returned  a  verdict 
in  favor  of  the  defendant  for  all  the  land  in  the  declaration,  except  the  fiAy  acres, 
whereupon  the  defendant  formerly  resided:  Held,  that  this  verdict  was  soiBcieatly 
certain  to  enable  the  sheriff  to  g^ive  the  plaintiff  possession  of  the  land  recovered, 
and  was  valid* 

Tatdf  for  the  plaintiff  in  error. 

J.  E.  Venablcj  for  tbe  defendant  in  error. 

TuRLKY,   J.  delivered  the  opinion  of  the  cotirt. 

This  is  an  action  of  ejectment,  brought  to  recover  possession 
of  a  tract  of  land  of  two  hundred  and  fifty  acres,  situated  in 
Franklin  county.  The  lessee  of  the  plaintiff  in  ejectment^ 
claims  the  land  by  virtue  of  an  entry  made  in  the  name  of  John 
M .  Ake  on  the  23d  day  of  September,  1828,  and  a  grant  there- 
on from  the  State  on  the  Slst  day  of  October,  1834.  The  de- 
fendants claim  title  under  an  entry  in  the  name  of  Singleton, 
made  the  21st  of  January,  1833,  and  a  grant  thereon  on  the 
4th  of  November,  1834. 

The  title  of  the  plaintiff  in  ejectment  is  most  clearly  the  best, 
being  the  oldest  entry  and  grant,  and  how  he  can  be  held  to 
have  lost  it,  is  difficult  to  perceive.  There  is  no  pretence  fbft 
saying  that  it  has  been  by  the  operation  of  the  statute  of  limi- 
tations. Both  parties,  plaintiff  and  defendant,  claim  under  dif- 
ferent tides,  neither  of  which  has  been  in  existence  seven  years 
previous  to  the  commencement  of  this  action.  The  statute  of 
limitations  does  not  run  till  there  is  a  grant  of  land  from  the 
State;  for  till  then,  the  title  is  in  the  State,  and  the  statute  does 
not  run  against  tbe  State.  This  is  not  a  similar  case  with  that 
of  Dunlapy  at  Jackson,  where  the  supreme  court  held,  that 
adverse  possession  of  a  land  warrant  lor  seven  years,  gave  ti- 
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tie  against  the  owner;  because  they  held,  that  a  suit  at  law  or 
equity  might  have  been  brought  for  the  warrant.  But  here 
plaintiff  in  ejectment  had  no  title  to  any  thing  till  the  issuance 
of  his  grant.  Defendant  had  acquired  no  possession  of  a  land 
warrant  belonging  to  him,  and  most  clearly  had  no  possession 
of  his  land  for  seven  years.  The  statute  of  limitations,  then, 
forms  no  bar  to  the  plaintiff's  right  of  recovery. 

But  it  has  been  strenuously  contended,  that  the  plaintiff  is 
estopped  from  denying  an  adverse  possession  in  the  defendant  of 
more  than  seven  years  before  the  commencement  of  this  suit, 
by  having  filed  a  bill  in  chancery  relative  to  the  same  land,  and 
in  which  he  charges  the  fact  to  be  so. 

Upon  this,  it  is  to  be  observed,  that  though  the  bill  does 
charge  a  possession  in  the  defendant  of  more  than  seven  years, 
yet  there  is  no  pretence  for  saying,  that  any  thing  more  was 
meant  that  the  fact  of  a  mere  naked  possession  of  the  land 
without  title,  which,  indeed,  as  we  have  seen,  was  of  land,  Uie 
title  to  which  was  in  the  State.    This  is  no  estoppel. 

But  2dly.  If  he  had  by  mistake  charged  in  his  bill  a  posses- 
sion not  in  consonance  with  the  facts,  the  circuit  judge  was  right 
in  holding,  that  this  should  not  prohibit  )iim  from  showing  the 
truth. 

But  it  is  further  contended,  that  the  judgment  is  vague  and 
uncertain,  because  it  finds  all  the  lands  for  the  plaintiff  but  fifty 
acres.  There  is  proof  in  the  record,  showing  that  Ake  con- 
tracted with  Singleton,  who  was  an  occupant  upon  the  pre- 
mises, to  enter  and  procure  a  grant  for  them,  and  convey  to  him 
fifty  acres;  that  Singleton  took  possession  of  these  fifty  acres, 
and  lived  upon  them,  till  he  entered  the  land  himself.  These  fifty 
acres  the  jury  intended  to  give  him;  and  have,  we  think,  with 
sufficient  certainty  described  them  as  the  fifty  acres  on  which  he 
formerly  resided.  The  sheriff  can  have  no  difficulty  in  giving 
possession  according  to  the  right. 

There  are  several  other  exceptions  vaguely  taken;  such  as, 
"that  the  court  erred  in  its  instructions  to  the  jury;  that  the  ver- 
dict is  against  evidence;  that  Ake  did  not  enter  the  land  until 
1828,  and  then  under  the  one  cent  law;  that  Singleton  has  been 
in  possession  from  the  date  of  his  entry."     But  none  of  these 
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can  avail  the  defendant,  for  they  all  leave  him  where  he  was, 
in  possession  of  land,  to  which  another  had  the  undisputed  le- 
gal title,  and  which  he  hsftl  not  lost  by  seven  years  adverse  pos- 
session. The  judgment  of  the  circuit  court  is,  therefore,  in  all 
things  affirmed. 


Tucker  et  ux.  vs.  Mbda&is  et  als. 

Where  slaves  were  conveyed  in  trast  for  the  benefit  of  the  wife,  with  a  power  of  dis- 
position by  her,  by  will  or  deed,  and  the  deed  containedno  express  provision  for  the 
disposition  of  the  slaves,  in  the  event  of  her  death  without  disposiui^  of  them ;  and  she 
dies  without  making  any  disposition  of  the  blavee,  either  by  deed  or  will,  the  slaves 
go  to  the  husband  surviving:  her. 

Longj  for  the  complainants. 

Ready ^  for  the  defendants. 

Rbbse,  J.  delivered  the  opinion  of  the  court. 

Robert  Hicks,  the  father  of  Sarah  Bell,  afterwards  Sarah 
Medaris,  in  1767,  conveyed  by  deed  of  gift  a  negro  woman; 
slave,  named  Violet,  to  Barbara,  the  eldest  daughter  of  Mrs. 
Bell,  reserving  the  use  for  life  to  Mrs.  Bell.  Barbara  inter- 
married with  one  Powers;  and  on  the  28th  of  November,  1804, 
to  obtain  immediate  possession,  it  is  probable,  of  some  of  the 
children  of  Violet,  Powers  and  wife  conyeyed  Violet  and  seve- 
ral of  her  children  and  descendants  to  Medaris  and  wife,  and 
Medaris  on  the  next  day  conveyed  them  to  his  son,  Washington 
Medaris,  in  trust  for  the  separate  use  and  benefit,  and  as  the 
separate  property,  of  his  wife  Sarah  Medaris,  covenanting  that 
she  might  convey  or  appoint  by  will  or  deed  the  negroes  in 
question  to  such  persons  as  she  might  think  proper.  She  made 
no  appointment. 

The  husband  survived  her.  The  complainant  insists,  that 
as  one  of  the  children  of  Sarah  Medaris,  she  is  entitled  to  an 
interest  in  these  negroes.  The.  complainant  in  this,  is  clearly 
mistaken.    The  separate  property  of  the  wife,  as  to  which,  un- 
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der  articles,  she  has  the  power  of  disposition  by  will  or  deed, 
belongs  upon  her  death  to  the  husband  surviving,  in  virtue  of 
his  marital  rights,  if  the  wife  shall  have  made  no  appointment. 
This  will  now  be  admitted  by  all  upon  a  mere  statement  of  the 
case.  It  is  elaborately  discussed,  however,  by  chancellor 
Kent,  and  so  decided  in  the  case  of  Stewart  vs.  Stewart^  7  John* 
Ch.  Rep.  229. 

Note. — The  hatband  ii  (he  next  of  kin  to  hit  wife  bj  relmtion  of  marriage;  and  in 
case  of  her  death  be  takes  her  personal  property,  by  reason  of  that  relation.  7  John. 
Ch.  Rep.  347. 


HUDDLESTON   V8.   GaRROTT. 

1.  The  plaintiff  in  ejectment  had  a  verdict  and  jodgment .  The  record  did  not  show  that 
the  plea  of  not  g^iltj  had  been  pat  In:  Held,  that  this  was  no  groand  of  reyeraal,  the 
parties  haying  appeared  and  tried  the  case  on  its  merits. 

^  In  ejectment  the  plaintiff  most  recover  on  the  strength  of  his  own  title  and  not  on  the 
weakness  of  the  defendant's. 

3.  A  levy  was  in  these  words:  "Levied  on  all  the  unsold  land  in  the  bounds  of  Overton 
county,  belonging^  to  the  heirs  of  Mclver,  and  which  lies  within  the  bounds  of  the 
forty  thousand  acre  tract,  gpranted  by  the  State  of  North  Carolina  to  Stokely  Donel- 
son  and  Wm. Terrell,  by  grant  No.  289."  Held,'  that  this  did  not  sufficiently  identify 
the  property  intended  to  be  sold,  and  was,  therefore,  void  for  uncertainty,  and  con- 
veyed  no  title  to  the  purchaser  at  the  execution  sale. 

Ctdlamj  for  the  plaintiff. 

J.  Campbell^  for  the  defendant. 

TuRLE  Y,  J.  delivered  the  opinion  of  the  court. 

This  is  an  action  brought  by  the  lessee  of  the  plaintiff  to  re- 
cover possession  of  a  lot  or  parcel  of  land  in  Overton  county, 
in  possession  of  the  defendant,  being  a  part  of  forty  thousand 
acres,  granted  by  the  State  of  North  Carolina,  to  Stokely  Don- 
elson  and  Wm.  Terrell,  by  grant  No.  289,  dated  4th  of  Janua- 
ry, 1796.  In  the  circuit  court  there  was  a  verdict  and  judg- 
ment for  defendant,  upon  which  an  appeal,  in  the  nature  of  a 
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writ  of  error,  is  prosecuted  to  this  court,  and  several  questiouB 
are  now  presented  for  consideration. 

1.  It  is  said  there  is  no  plea  of  not  guilty  entered  by  the  de- 
fendant, and  so  no  issue.  To  this  we  think  the  answer  is  sat- 
isfactorily given,  that  this  action  is  in  form  a  fiction,  introduced 
tQ  try  the  validity  of  title  to  the  premises  in  dispute  between 
the  parties  litigant,  and  we  will  not  reverse  for  matter  of 
form,  where  the  parties  have  appeared  and  investigated  the  case 
upon  its  merits. 

2.  In  the  action  of  ejectment,  it  is  well  settled  that  the  plain- 
tiff if  he  recover,  must  do  so  upon  the  strength  of  his  own  ti- 
tle, and  not  upon  the  weakness  of  defendants.     This  raises  the 
question  as  to  the  validity  of  the  title  exhibited  by  the  lessee  of 
the  plaintiff.    It  appears  from  the  record,  that  he  claims  under 
various  mesne  conveyances,  from  the  grantees  to  John  Mclver, 
who  departed  this  life  in  1830,  and  a  deed  from  the  sheriff  of 
Overton  county,  purporting  to  convey  the  interest  of  the  heirs 
of  said  Mclver  in  said  land  to  himself,  bearing  date  on  the  28th 
day  of  February,  1837.     This  deed  of  conveyance  was  made 
by  virtue  of  a  sale  under  an  execution  issued  in  favor  of  An- 
drew J.  Marchbanks,  upon  a  judgment  rendered  in  his  favor 
against  the  heirs  of  John  Mclver,  which  was  levied  upon  all  the 
unsold  land  of  the  heirs  of  Mclver,  in  the  bounds  of  Overton 
county,  and  which  lies  within  the  bounds  of  the  forty  thousand 
acre  tract,  granted  by  the  State  of  North  Carolina  to  Stokely 
Donelson  and  Wm.  Terrell,  by  grant  No.  289.     There  is  no 
other  specification  of  the  lands  levied  on  but  this,  and  the  ques- 
tion is,  is  this  levy  sufficiently  certain?  and  we  hold,  both  upon 
reason  and  authority,  that  it  is  not.     A  levy  must  be  sufficient- 
ly descriptive  of  the  property  to  be  sold,  to  enable  the  purchas- 
er to  ascertain  the  nature  and  value  of  the  thing  he  is   buying; 
otherwise  no  estimate  of  its  value  could  be  made;  and  without 
this,  there  will  generally  be  a  sacrifice  of  property  on  the  part 
of  the  debtor  or  purchaser. 

'^  All  the  unsold  land  in  a  forty  thousand  acre  tract,"  is  entire- 
ly vague  and  it  would  be  impossible  to  ascertain  with  any  cer- 
tainty whether  a  part,  the  whole,  or  any  thing  was  for  sale,  and 
of  course  no  approximation  as  to  value  could  be  made;  the  pur- 


DECEMBER  TERM,  1843.  631 

[Tbompton  et  all.  v«.  MeKliildc  et  mla.1 

chase  would  be  a  gambling  speculation,  which  cannot  be  per- 
mitted. This  question  has  been  directly  adjudicated  by  the 
supreme  court  of  New  York,  in  the  case  oi  Jackson  vs.  RosetfeUy 
13  Johnson's  Rep.  96:  there  the  description  of  the  land  was, 
"all  the  lands  and  tenements  of  Elizabeth  Ellis  and  Sarah 
Vankleick,  heirs  and  devisees  of  Lawrence  Vankleick,  situate, 
lying  and  being  in  the  patent  commonly  called  and  known  by 
the  name  of  the  Hardenburg  patent,"  which  was  held  to  be  void 
for  uncertainty. 

3.  The  defendant  claims  title  to  the  premises  also  under  John 
Mclver's  heirs,  by  virtue  of  a  decree  of  a  court  of  chancery, 
upon  a  bond  for  title  purporting  to  have  been  executed  by  Mc'- 
Iver,  in  his  life  time,  to  which  some  exception  has  been  taken 
by  the  lessee  of  the  plaintiff,  but  which  we  deem  it  unneces- 
sary to  investigate,  as  from  his  own  showing  he  has  no  right  to 
disturb  the  possession  of  the  defendant.    Judgment  afiirmed. 

Note.— Se€  Broion  vi.  Dieks9n,Z  Hump.  395:  Parktrvi.  St^n,  1  Hainp.  80.  Vmc^ 
▼s.  JlfeJVWrir,  3  Yerg.  171 :  3  Yery.  33S. 


Thompson  et  dU.  t».  MoKisick  et  dU. 

)•  If  a  test&tor  inteoded  by  a  bequest  to  create  a  separate  estate  for  the  use  of  the  wife, 
a  court  of  chancery  will  carry  that  intention  into  effect;  but  such  intention  must 
plminly  appear  by  the  uf^  of  words,  that  denote  an  exclusion  of  the  husband  or  a 
declaration  as  to  the  eiijo}'uient  of  the  properly 'incompatible  with  his  dominion  ovcrif. 

2.  Peters  in  bis  will  used  these  words:  **T  give  to  my  daughter  Susannah  the  following 
slaves,  Aaron.  Charlotte,  &c.,  in  the  manner  fol fowl ng:  It  is  my  will  and  desire  that 
the  have  the  beoefit  of  said  negroes,  either  by  keeping  them  in  specie  or  selling  them 
and  having  the  proceeds  of  i»aid  sale;  and  the  negroes  and  their  increase  or  the  pro- 
ceeds  of  them,  to  be  hers  forever,  to  be  disposed  of  as  she  may  think  proper  amongst 
her  children  and  grand  children,  by  will  or  otherwise:"  Held,  that  Susannah  took 
an  absolute  estate  in  the  slaves  by  virtue  of  this  clause. 

Cahcd^  for  the  complainants,  cited  2  Story's  Eq.  321: 1  Pow- 
ell on  Devises,  294,  note  2;  2  Vez.  665:  1  Atk.  469:  1  Ves. 
67:  3  Bro.  Ch.  R.  95:  16  Ves.  27:  3  V.  &  B.  198:  4  Ves.  708: 
5  Ves.  496:  8  Ves.  661,  669,  670:  Sugden  on  Powers,  393 
to  398,  3  Ed.:  2  Yerg,  R.  218;  3  Peters,  346:  3  Peters'  Dig. 
704:  9  Peters  68:  4  Kent,  634:  2  Williams  on  Ex'rs.  716, 712: 
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B  Ch.  C.  459:  3  Peters'  Dig.  708:  6  Peters,  79:  3  Williams, 
141:  Peck's  R-  102:  M.  &  Y.  302:  6  Peters,  68:  2  Yerg.  R. 
657. 

Nicholson^  Houston  and  Dew^  for  tbe  defendants,  cited  2  Yerg. 
R.  558,  Mar.  &  Yerg.  302:  10  Yerg.  Rep.  290:  2  Ves.  181:  3 
Ves.  7:  4  Kent,  270:  10  John.  19:  16  John.  537, 584:  2  John. 
392:  2  Kent,  170:  4  Kent,  505:  2  Story's  Eq.  608:  4  Wend. 
409:  5  Wend.  491:  8  Yerg.  R.  33:  2  Story,  328,  330:  6  Peters, 
68:  2  Yerg.  R.  558:  10  Yerg.  R.  30:  2  H.  R.  218. 

Gbeen,  J.  delivered  the  opinion  of  the  court. 

This  bill  is  filed  by  the  persons  named  as  legatees  in  a  will 
executed  by  the  late  Susannah  McKisick,  wife  of  the  defend- 
ant Spivy,  to  set  up  her  will  and  to  obtain  the  property  therein 
devised  to  them. 

The  property  in  controversy  belonged  to  the  late  James  Pe- 
ters, and  was  by  him  devised,  in  his  last  will,  to  his  daughter 
Susannah,  in  the  following  terms,  viz:  *^I  give  and  bequeath  to 
my  daughter  Susannah  McKisick,  the  following  negroes,  to-wit, 
Aaion,  Charlotte,  Jefiersoo,  Eliza,  Peter,  and  Esther  the 
daughter  of  Charlotte,  and  Susan,  in  the  manner  following:  It 
is  my  will  and  desire  that  she  have  the  benefit  of  said  negroes, 
either  by  keeping  them  in  specie,  or  selling  them  and  having 
the  proceeds  of  such  sale.  But  I  will  and  direct  that  they  be 
sold  in  the  neighborhood  of  my  present  residence,  as  I  do  not 
wish  them  to  be  carried  to  a  distance,  if  she  should  choose  to 
sell  them.  And  the  said  negroes  and  their  increase,  or  said 
money  to  arise  from  the  sale  of  them,  to  be  hers  forever,  to  be 
disposed  of  as  she  may  think  proper,  amongst  her  children  or 
grand  children,  by  will  or  otherwise." 

At  the  death  of  James  Peters,  the  testator,  the  negroes  went 
into  the  possession  of  McKisick  and  wife,  and  Mrs.  McKisick  ex- 
ercised control  and  ownership  over  them,  hiring  them  out,  and 
taking  notes  payable  to  herself,  and  otherwise  assuming  to  be  the 
separate  owner  of  them,  without  any  objection  on  the  part  of  her 
husband;  and  at  her  death  in  1840,  she  made  a  will,  devising 
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them  to  the  complainants,  but  which  will,  the  defendant  has 
not  permitted  to  be  proved. 

!•  The  first  question  is,  whether  this  will  is  to  be  understood 
as  giving  the  property  to  Mrs.  McKisick  for  her  separate  use. 
It  is  certainly  true  that  if  the  testator  intended  by  this  bequest, 
that  the  property  devised  should  be  a  separate  estate,  for  the 
sole  use  of  Mrs.  McKisick,  this  court  should  carry  that  intention 
into  effect.     2  Kent's  Com.  162. 

But  this  intention  must  distinctly  appear,  by  the  use  of  ex- 
pressions that  plainly  denote  an  exclusion  of  the  husband,  or  a 
direction  as  to  the  enjoyment  of  the  property,  incompatible 
with  his  dominion  over  it.  Clancy  on  Rights,  262.  The  tes- 
tator says:  "It  is  my  will  that  she  have  the  benefit  of  the  said 
negroes,  either  by  keeping  them  in  specie,  or  selling  them,  and 
having  the  proceeds  of  the  sale."  Now  what  is  there  in  this 
language  that  indicates  be  intended  them  for  her  separate  use? 

There  is  no  expression  denoting  an  exclusion  of  the  husband's 
marital  rights,  nor  any  direction  as  to  the  enjoyment  of  the  pro- 
perty, inconsistent  with  his  dominion  over  it.  The  expressions, 
that  he  gives  to  his  daughter,  that  she  have  the  benefit  of  the 
negroes  by  keeping  or  selling  them,  cannot  be  construed  to  con- 
vey the  meaning  that  the  husband  was  to  be  excluded.  The 
employment  of  his  daughter's  name  in  the  bequest,  and  not 
that  of  her  husband,  is  the  almost  universal  practice  of  testators. 

It  is  on  her  account  the  bequest  is  made,  and  in  this  last  act 
of  affectionate  solicitude  for  her  temporal  welfare,  it  is  perfect- 
ly natural  that  the  bequest  should  be  made  in  her  name.  And  if 
we  were  to  conclude  from  thence,  that  it  was  the  intention  to  ex- 
clude the  rights  of  the  husband,  there  can  be  but  few  bequests  to 
married  women  that  would  not  be  held  to  create  a  separate 
estate. 

The  case  of  Hamilton  vs.  Bishop,  (8  Yerg.  33)  is  referred  to 
in  support  of  the  complainant's  construction  of  this  will.  Buf 
there  is  no  analogy  between  the  two  cases.  In  that  case  the 
negro  was  given  to  his  daughter  Elizabeth,  "to  the  use  and  ben- 
efit of  the  said  Elizabeth  and  her  children,  and  to  remain  in 
the  possession  of  the  said  Elizabeth  for  the  use  and  support  of 

the  said  children  forever." 
80 
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These  words  clearly  exclude  the  rights  of  the  husband,  and, 
in  fact,  rather  vest  the  negro  in  Elizabeth  Hamilton  for  the  use 
and  support  of  the  children,  than  create  an  estate  for  her  sepa- 
rate use. 

2.  It  is  next  insisted  that  Mrs*  McKisick  only  took  a  life 
estate,  under  this  will,  with  the  power  of  appointment  at  her 
death  to  such  of  her  children  and  grand  children  as  she  chose. 

The  negroes  are  given  to  her  to  keep  either  in  specie,  or  sell, 
having  the  proceeds  of  the  sale,  ''and  the  said  negroes  and 
their  increase  or  the  money  to  arise  from  the  sale  of  them,  to 
be  hers  forever,  to  be  disposed  of  as  she  may  think  proper, 
amongst  her  children  and  grand  children  by  will  or  otherwise." 

This  clause  of  the  will,  clearly  contains  a  gift  of  the  abso- 
lute estate.  She  may  sell  the  slaves  or  keep  them  in  specie,  as 
she  may  choose;  and  the  slaves  or  money  are  to  be  hers  forever. 
This  is  a  gift  of  the  absolute  estate,  in  language  as  strong  as 
could  well  be  used.  Nor  do  the  subsequent  expressions,  in  our 
opinion,  limit  or  restrict  its  character.  Having  declared  that  the 
property  was  to  be  hers  forever,  he  adds:  "To  be  disposed  of 
as  she  may  think  proper,  amongst  her  children  or  grand  children 
by  will  or  otherwise."  This  form  of  expression  does  not  indi- 
cate, that  the  testator  intended  to  limit  the  character  of  the 
estate  he  bad  before  given,  but  is  in  fact  an  amplification  of 
what  had  been  previously  said;  indicating  merely  the  children 
and  grand  children  as  the  probable  objects  of  his  daughter's 
bounty.  The  property  haying  been  given  to  Mrs.  McKisick, 
either  to  keep  or  sell,  and  "to  be  hers  forever,"  without  the  least 
indication  in  any  part  of  the  will,  that  these  strong  expressions 
were  to  be  restrained,  so  as  to  confer  only  a  life  estate,  the  legal 
consequence  would  be,  that  the  estate  would  vest  in  her  abso- 
lutely, although  the  last  sentence  of  the  clause  under  consider- 
ation, should  be  construed  to  be  a  devise  of  the  remainder  to 
her  children  and  grand  children. 

For  although  it  is  true,  that  the  intention  of  the  testator  is  to 
jM'evail,  when  that  intention  can  be  carried  out,  consistently 
with  the  rules  of  law,  yet  if  the  intention  be  to  give  an  unlim- 
ited estate  to  the  first  taker,  the  other  intention  lo  dispose  of  a 
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remainder,  is  inconsistent  with  the  first  intention  and  cannot 
prevail- 
Therefore,  unless  the  testator  has  shown  with  sufficient  clear- 
ness an  intention  that  the  estate  shall  be  preserved  and  at  the 
death  of  his  daughter  shall  go  to  her  children  and  grand  chil- 
dren to  reduce  the  character  of  the  estate  before  given  her  to 
an  estate  few  life  by  implication,  it  follows,  that  there  could  be 
no  remainder,  in  relation  to  which  that  devise  could  have  ef- 
feet.  So  if  an  unlimited  power  of  disposition  be  given  to  the 
first  taker,  no  valid  executory  devise  can  be  made  of  the  same 
property. 

In  the  case  of  Davidson  vs.  lUckardson,  (10  Yerg.  R.  290,) 
Thomas  Richardson  devised  to  his  wife  Jane,  all  and  singular 
his  personal  property,  credits,  household  furniture  and  stock  of 
all  kinds  "by  her  fully  and  freely  to  be  enjoyed,  during  her  natu- 
ral life  or  widowhood."  Afterwards  in  another  clause  he  gave 
to  his  daughters  at  the  death  of  his  wife,  several  pecuniary  le- 
gacies, if  there  should  be  so  much. 

This  court  held  that  the  devise  to  his  wife,  "fully  and  freely 
to  enjoy"  the  property,  gave  to  her  the  absolute  estate.  But  the 
expressions  in  the  will,  are  much  more  restrictive  of  the  right 
of  the  first  taker,  than  any  that  are  employed  in  the  will  before 
us.  In  the  case  of  Smith  T.  vs.  Bell,  (Mart.  &  Yerg.  302,)  it  is 
laid  down  that  if  the  first  taker  has  the  power  to  sell  the  pro- 
perty and  vest  in  the  purchaser  a  good  title,  no  valid  executory 
devise  can  exist.  Jackson  vs.  Bell,  10  John.  R.  21:  16  John« 
Rep.  571. 

But  it  cannot  be  doubted  but  that  the  intention  of  the  testator, 
was  that  Mrs.  McKisick  should  exercise  an  unlimited  discre-/ 
tion  in  the  disposition  of  the  property.     He  expressly  says,  she 
may  keep  it  in  ^ecie  or  sell  it  and  the  proceeds  to  be  hers  for- 
ever. 

In  the  case  of  Smith  T.  vs.  Bell,  the  terms  of  the  wiU  much 
more  strongly  imply  a  limited  estate  in  the  first  taker,  than  the 
words  here  used.  And  yet  it  was  held  in  that  case  that  the  de- 
vise over  was  void.  There  the  words  were  these:  "I  give  and 
bequeath  to  my  son  Jesse  Goodwin,  my  young  sorrel  gelding, 
and  one  feather  bed,  to  be  delivered  to  him  by  my  executrix  af- 
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ter  my  decease.  Also,  I  give  lo  my  wife  Elizabeth  Goodwin 
all  my  personal  estate  whatsoever  and  wheresoever,  and  of 
what  nature,  kind  and  qualities  soever,  after  payment  of  all  my 
just  debts,  legacies  and  funeral  expenses,  which  personal  estate 
I  give  and  bequeath  to  my  wife  EUzabeth  Goodwin,  to  and  for 
her  own  use  and  benefit,  and  disposal  absolutely.  The  re- 
metinder  of  said  estate,  after  decease,  to  be  for  the  use  of  the 
said  Jesse  Goodwin." 

Here  is  an  express  devise  of  the  remainder  to  Jesse  Good- 
win, but  this  court  said  it  could  not  have  effect,  because  it  was 
inconsistent  with  the  absolute  power  of  disposition,  for  her  own 
use,  conferred  upon  Elizabeth  Goodwin.  See  also,  David  vs. 
Bridgtnan,  2  Yerg.  R.  558,  Pushman  vs.  Fillter^  3  Vez.  7,  4 
Kent's  Com.  470. 

In  the  case  of  Henderson  vs.  Vaux^  (10  Yerg.  R.  30)  which  is 
relied  on,  the  property  was  devised  to  Mrs.  Henderson  in  ex- 
press words  for  life,  and  at  her  death  she  was  to  have  the  dis- 
posal of  one  half*  to  whomsoever  she  thought  proper,  and  the 
other  half  was  to  be  divided  among  the  testator's  brothers  and 
sisters* 

In  this  case  the  court  thought  from  the  terms  of  the  will  and 
the  surrounding  circumstances,  the  intention  of  the  testator  was 
that  the  power  of  disposition  of  the  one  half  was  limited  to  the 
period  of  her  death  until  which  time  the  property  was  to  be  kept 
together.  BtU  in  the  case  before  us,  there  is  no  such  restriction, 
either  expressly  or  by  implication. 

In  view  of  the  manner  in  which  the  parties  have  treated  this 
property,  and  the  circumstances  of  the  respective  claimants, 
we  have  felt  every  disposition  to  sustain  the  views  which  the 
parties  during  the  coverture  probably  entertained,  but  we  have 
been  unable  to  do  so,  without  overturning  well  settled  princi- 
ples of  law,  repeatedly  adjudicated  by  this  court.  The  decree 
must  be  affirmed. 
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TiLMAN   and   GiLBREATH  VS.  CaNNON. 

1.  Bradford,  Tilman  and  Cannon  entered  into  article*  of  partnership,  for  the  erection 
of  a  manufacturing  establishment.  Cannon  put  in  land,  valued  at  f  3.U(KI«  to  be  con- 
veyed to  the  company  when  Bradford  and  Tilman  should  select  the  site  thereupon. 
Bradford  and  Tilman  bound  themselves  to  contribute  ^9,000  in  mone/  for  the  erec- 
tion of  a  dam,  factory  hou^e,  ftc.  Ac.  Held,  that  on  a  mere  breach  of  the  covenant  to 
convey,  a  court  of  chancery  would  not  decree  a  specific  execution  of  the  contract 
against  Cannon,  but  would  leave  Bradford  and  Tilman  to  pursue  their  remedy  at 
law.    But  Bradford  and  Tilman  having  gone  on  in  the  execution  of  their  part  of  the 

'  agreement,  and  expended  a  considerable  sum  of  money  in  the  prosecution  of  the  un- 
dertaking, ((hough  they  may  not  have  advanced  the  whole  sum  of  $9*000*)  a  court 
of  chancery  should  decree  a  specific  execution  of  the  contract  to  convey. 

2.  Bradford  assigned  his  equitable  interest  in  land  to  trustee  for  sale  to  pay  his  debts, 
and  died.  The  trustee  filed  his  bill  against  Cannon  for  the  legal  title:  Held,  that  the 
heirj  and  legal  represeutatives  of  Bradford  should  be  made  parties  to  such  bill. 

Foggj  for  the  complainant. 
Washington^  for  the  defendant. 

Green,  J.  delivered  the  opinion  of  the  court. 

T.  F.  Bradford,  John  Tilman  and  Clement  Cannon  enter- 
ed into  partnership,  by  articles  dated  20th  January,  1836,  to 
put  in  operation  a  manufacturing  establishment  on  Duck  river, 
in  Bedford  county,  which  was  to  continue  for  ten  years.  The 
establishment  was  to  be  constructed  upon  Cannon's  land,  which 
he  was  to  convey  to  the  company  so  soon  as  Bradford  and  Til- 
man should  select  the  site;  the  land  to  be  valued  at  $3,000,  and 
to  be  Cannon's  share  of  the  capital.  Bradford  and  Tilman 
were  to  vest  the  sum  of  $9,000  in  the  construction  of  a  dam, 
factory  house  and  in  the  purchase  of  machinery;  and  their  share 
as  partners  was  to  be  three-fourths,  and  that  of  Cannon  one- 
fourth  of  the  concern. 

Either  partner  was  permitted  to  dispose  of  his  share  to 
whomsoever  he  chose,  by  written  assignment,  which  was  to  be 
entered  on  the  books  of  the  company.  Bradford  and  Tilman 
selected  a  site  and  proceeded  to  the  erection  of  a  dam  and  house, 
and  the  procurement  of  machinery,  and  have  done  work,  and 
purchased  machinery  to  the  value  of  between  five  and  ten 
thousand  dollars.     Tilman  assigned  his  interest  to  Bradford, 
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who  subsequeatly  conveyed  all  his  interest  to  the  complainants 
in  trust  for  the  payment  of  debts.  The  trustees  desire  to  sell 
Bradford's  interest  in  the  establishment  as  they  are  authorized 
by  the  deed,  but  cannot  do  so  advantageously,  until  Cannon 
conveys  the  legal  title  to  the  company  as  he  stipulated  in  the  ar- 
ticles of  co-partnership  to  do.  Cannon  refuses  to  make  said 
conveyance,  and  this  bill  is  brought  to  enforce  a  specific  exe- 
cution of  the  agreement. 

We  think  Cannon  has  no  ground  to  resist  the  execution  of 
the  agreement.  In  the  articles  of  co-partnership  he  agreed  to 
convey  so  soon  as  the  site  should  be  selected.  The  execution 
of  his  conveyance  was  not  to  depend  upon  any  thing  which 
was  to  be  done  by  his  co-partners.  They  had  a  right  to  de- 
mand his  conveyance,  before  they  put  a  dollar's  worth  of  labor 
and  material  on  his  land,  and  upon  his  refusal  to  convey,  they 
might  have  maintained  an  action  of  covenant  against  him,  im- 
mediately after  they  had  selected  the  site.  It  is  true  a  court 
of  equity,  upon  a  mere  breach  of  his  covenant,  would  not  have 
enforced  a  specific  execution  but  would  have  left  the  parties  at 
law  to  settle  their  legal  liabilities  there.  But  so  soon  as  the 
other  partners  show,  that  they  have  gone  on  in  execution  of  their 
part  of  the  agreement,  and  have  expended  large  sums  in  the 
constniction  of  a  dam  and  house,  they  present  a  consideration 
that  will  move  the  conscience  of  a  chancellor.  It  is  then  ren- 
dered inequitable  that  he  should  withhold  the  legal  title  from 
his  co-partners,  and  thereby  prevent  them  from  the  enjoyment 
of  their  share  of  the  property,  in  the  way  most  beneficial  to 
them.  They  have  a  right  to  dispose  of  their  shares  by  assign- 
ment to  others,  but  he  will  not  enable  them  to  make  a  title  to 
their  vendees. 

In  order  to  enforce  the  execution  of  this  contract  on  the  part 
of  Cannon,  it  is  not  necessary  that  we  should  be  satisfied,  that 
the  other  partners  have  invested  the  full  sum  of  nine  thousand 
dollars  in  the  establishment. 

The  enquiry  ordered  by  the  chancellor  was  proper  enough, 
with  a  view  to  inform  his  conscience,  whether  there  had  been 
such  investment  by  the  assignors  of  the  complainants  as  would 
constitute  a  sufficient  consideration  to  move  a  court  of  chancery 
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in  their  behalf.  But  we  do  not  regard  the  account  which  has 
been  taken,  as  having  any  thing  to  do  with  the  case  in  any  other 
point  of  view. 

The  parties  do  not  come  here  for  an  account.  They  come 
for  a  specific  performance,  and  the  account  is  a  mere  incident, 
with  a  view  to  ascertain  whether  the  main  objects  of  the  bill 
ought  to  be  granted.  Without  indicating,  therefore,  whether 
all  the  items  of  this  account  should  be  allowed,  when  the 
rights  of  the  parties  come  to  be  finally  adjusted,  it  is  enough  to 
assume,  that  there  has  been  a  large  expenditure  of  money  upon 
this  work,  and  that  it  is,  therefore,  inequitable  for  Cannon  to 
withhold  the  title. 

But  it  appears  from  the  proof,  that  T.  F.  Bradford  is  dead, 
and  his  heirs  and  legal  representatives  have  not  been  made 
parties.  This  must  be  done  before  any  decree  can  be  made, 
substituting  the  complainants  to  his  rights,  under  the  articles  of 
co-partnership. 

The  decree  must  be  reversed,  and  the  cause  remanded  to  the 
chancery  court  at  ShelbjrviUe,  to  the  end,  that  proper  parties 
be  made,  in  order  to  a  final  decree. 
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Hickman  »a.  Cooke  et  ah* 

1.  Hickman  had  an  equitable  right  to  aa  undivided  interest  in  a  tract  of  land,  the  legal 
title  tp  which  was  in  Haywood's  heirs.  Madden  and  others  made  an  entry  of  the 
land  and  took  possession  thereof;  contending  that  the  grant  under  which  Hickman 
and  Haywood's  heirs  claimed  the  land«  did  not  cover  the  land  claimed  by  them* 
Hickman  filed  his  bill  against  Hay  wood's  heirs,  for  the  legal  title  and  partition,  and 
against  Madden  and  others  to  settle  the  dispute  in  regard  to  boundary:  Held»  that 
this  bill  was  multifarious* 

2.  When  a  bill  is  multifarious,  and  the  defendant  or  defendants  fail  to  demur,  the  ob- 
jection is  waived  so  faras  the  rights  of  the  defendants  U  concerned*  yet  the  court  may, 
propriojwrty  insist  on  the  objection  and  dismiss  the  bill. 

3.  A  court  of  chancery  has  no  jurisdiction  to  try  a  naked  question  of  title  to  land.  It 
will  take  jurisdiction  onljr  in  difficult  and  complicated  cases,  aflbrding  special  grounds 
for  equitable  interference. 

4.  Where  a  general  demurrer  will  lie  to  a  bill,  the  court  will  not  grant  relief  at  the 
hearing,  though  the  defendant  may  submit  to  the  jurisdiction  by  answering. 

Burton  and  GuUdy  for  cotnplaiaant,  refetred  to  2  Teon-  Rep. 
316:  Cook's  R.  374:  4  Yerg.  R.  84,  98:  Story  Eq.  P.  230:  6 
Yerg-R.  286:  2John.  Ch.  R- 339:  3  John.  Law  R.  555:  10 
Yerg.  R.  384:  1  Tenn.  R.  489:  2  Atk.  483:  3  John.  Law  Rep. 
602:  2  Hump.  337 

Fogg  J  for  the  defendants,  cited  4  Randolph's  Va.  R.  73:  1  J. 
&  W.  484:  2  McCord's  R.  60: 1  Story  Com.  E.  90:  10  Yerg. 
R.  83:  1  Hump.  R.  265. 


Green,  J.  delivered  the  opinion  of  the  court. 

The  bill  states  that  in  1793,  the  State  of  North  Carolina  grant- 
ed to  Henry  Erwin,  jr.  a  tract  of  land  of  5760  acres,  lying  in 
what  is  now  Jackson  county  in  this  State.  William  Terrell 
Lewis  had  undert(^ken  to  locate  the  land,  but  employed  the  com- 
plainant to  do  that  service,  and  gave  him  the  benefit  of  the  con- 
tract, which  was  that  he  was  to  have  one  fifth  part  of  the  land. 
Henry  Erwin  died  a  great  many  years  ago,  and  his  brother 
John  Alexander  Erwin  inherited  his  estate,  who  sold  and  con- 
veyed to  Thomas  E.  McNair,  on  the  22d  of  August,  1805,  four 
fifths  of  the  land.  McNair  and  Lewis  made  partition  the  9th 
of  November,  1805,  and  executed  a  deed  of  that  date  for  1152 
acres  by  metes  and  bounds  to  Lewis,  and  the  balance  of  the 
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tract  to  McNair.  Lewis  conveyed  his  interest  to  complainant 
the  11th  of  November,  1805.  On  the  16th  of  January,  1807, 
McNair  conveyed  his  interest  to  John  Haywood.  Shortfy  after 
obtaining  this  title,  Haywood  took  possession  of  the  land,  and  by 
his  tenants  held  uninterrupted  possession  until  the  2d  of  March, 
1819,  when  he  conveyed  one  half  of  his  interest  to  the  complain- 
ant, who  went  into  possession  and  continued  in  possession  up 
to  the  year  1827,  when  the  defendants,  Cooke,  Kincheloo,  Mad- 
den and  others,  made  entries  of  various  small  tracts  within  the 
boundary  of  said  grant  to  Erwin,  drove  off  complainant's  ten- 
ants, and  took  possession  of  his  land. 

Judge  Haywood  is  dead;  the  deed  executed  by  him  was  not 
witnessed  and  his  heirs  refuse  to  do  any  thing  towards  effect- 
ing a  recovery  of  the  land,  and  complainant  cannot  prosecute 
a  suit  at  law  in  his  own  name,  nor  can  he  obtain  the  consent  of 
Erwin,  the  heir  of  the  grantee  to  sue  in  his  name;  and  therefore 
he  prays  the  assistance  of  a  court  of  chancery  to  decree  parti- 
tion between  himself  and  the  heirs  of  Haywood,  to  perfect  his 
title-from  Lewis  to  the  one  fifth  conveyed  by  him,  but  which 
conveyance  was  not  properly  witnessed,  and  to  decree  him  the 
land  against  Cook,  Kincheloe,  Madden  and  others,  together  with 
the  rents  and  profits,  and  to  put  him  in  possession  of  the  dis- 
puted premises. 

R.  F.  Cook  answers  the  biU,  denying  that  he  knows  any  thing 
of  any  valid  claim  to  the  land  in  question  by  virtue  of  a  grant 
to  Erwin,  states  that  he  had  heard  that  judge  Haywood  had 
once  set  up  some  claim  to  land  in  the  neighborhood,  but  de- 
fendant afterwards  heard  that  the  claim  was  abandoned.  De- 
fendant did,  in  1836,  enter  two  tracts,  one  of  125  acres,  and  the 
other  of  250  acres,  both  of  which  were  granted  in  1827.  He 
took  possession  immediately  and  has  held  it  without  interrup- 
tion ever  since,  more  than  seven  years.  He  obtained  the  con- 
sent of  those  who  were  living  within  the  bounds  of  his  entries 
to  make  them,  and  none  of  these  persons  ever  acknowledged 
the  complainant's  right,  or  held  possession  under  him.  De- 
fendant denies  that  the  grant  to  Erwin  lies  at  the  place  describ- 
ed in  the  bill  or  includes  his  land.     He  relies  upon  the  statute 

of  limitations,  and  insists  by  way  of  demurrer  that  the  court 
81 
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has  no  jurisdiction  of  the  case  and  that  the  bill  is  multifarious. 

Kincheloe  and  Madden  likewise  answer,  setting  up  similar 
defences  to  the  one  made  by  Cook. 

George  W.  Haywood  answers,  alledging  that  John  Hay- 
wood, his  father,  conveyed  by  deed  of  gift  to  him  the  one  half 
of  the  four  fifths  of  the  tract  of  land  described  in  the  bill,  and 
that  the  other  heirs  of  his  father  have  no  interest  in  the  matter 
in  controversy;  that  he  is  entirely  willing  to  a  partition  with 
complainant,  and  desires  a  decree  to  that  end,  &c.  Much  proof 
was  taken  in  relation  to  the  boundary  and  locality  of  Erwin's 
grant,  and  upon  the  question  of  possession  by  the  complainant 
and  by  the  defendants. 

The  chancellor  dismissed  the  bill  for  multifariousness,  from 
which  decree  this  appeal  is  prosecuted. 

The  first  question  to  be  considered  is,  whether  the  court  of 
chancery  has  jurisdiction  of  this  case. 

The  counsel  for  the  complainant  insists  that  as  the  defendants 
did  not  demur,  but  submitted  to  answer,  that  the  court  thereby 
acquired  jurisdiction  of  the  cause,  although  a  demurrer  to  the 
bill  might  have  been  properly  allowed. 

But  this  is  clearly  an  erroneous  position.  Wherever  a  gen- 
eral demurrer  will  hold  to  a  bill,  the  court  though  the  defendant 
answers  will  not  grant  relief  upon  the  hearing.  If  it  were  oth- 
erwise a  defendant  could  oblige  the  court  to  take  jurisdiction  of 
a  cause  by  failing  to  demur,  however  unfit  it  might  be  for  equity* 
It  is  supposed  that  the  imperfection  of  the  complainant's  title 
from  Haywood,  making  it  necessary  to  come  into  a  court  of 
chancery  to  divest  Haywood's  heirs  of  the  legal  title  to  the  por- 
tion purchased  of  him,  and  obtain  partition,  constitute  su& 
ficient  grounds  of  equity  against  all  the  defendants. 

I  do  not  understand  that  it  is  insisted  that  a  court  of  chance- 
ry  has  jurisdiction  to  try  a  mere  simple  legal  title  to  land. 
That  it  has  not,  is  too  well  settled  to  admit  of  argument  Such 
a  power  is  exercised  only  in  difficult  and  complicated  cases, 
a^rding  peculiar  grounds  for  equitable  interference.  2  John. 
Ch.  R.  619:  4  Randolph's  Va.  Rep.  74:  1  Jac.  and  Walk.  484. 
But  as  It  regards  the  defendants.  Cook,  Kincheloe  andMaddea, 
there  is  no  complication,  no  difficulty,  no  ground  for  equitable 
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ioterference.  As  to  them  this  is  a  mere  ejectment  bill,  to  try 
the  dispute  about  boundary  and  Investigate  the  facts  in  relation 
to  the  possession  of  the  several  parties,  and  how  far  the  statute 
of  limitations  operates,  questions  peculiarly  fitted  for  a  jury, 
and  wholly  unfit  for  investigation  here. 

Nor  does  there  exist  any  connexion  between  Haywood's  heirs 
and  the  other  defendants  Cook,  Kincheloe  and  Madden.     The 
equity  against  Haywood,  to  have  a  legal  title  decreed,  and  par- 
tition, does  not  reach  or  effect  them;  they  are  wholly  uncon- 
nected with  that  matter.     They  are  in  possession,  claiming  by 
entirely  distinct  titles.     If  it  were  determined  that  the  exis- 
tence of  an  equity  against  some  one  person  in  reference  to  a 
tract  of  land,  would  give  a  court  of  chancery  jurisdiction  and  en- 
able a  party  to  sue  in  the  same  bill  every  person  against  whom 
he  might  have  a  right  of  action,  every  possible  description  of 
suit  might  be  drawn  into  this  court.     All  attempt  to  keep  the 
powers  and  jurisdiction  of  courts  of  law  and  courts  of  equity 
distinct  would  be  in  vain.     All  actions  of  ejectment  might  be 
tried  here,  simply  by  an  agreement  to  sell  the  land  to  another, 
so  as  to  authorize  him  to  come  into  equity  for  the  legal  title. 
This  all  will  agree  could  not  be  tolerated,  and  yet  the  present 
case  does  not  differ  from  the  one  supposed  in  any  material 
point.     And  it  has  been  already  stated,  that  upon  the  subject  of 
jurisdiction,  the  answer  of  the  defendant,  admitting  the  juris- 
diction, can  make  no  difference.     The  admission  of  a  party  in 
a  suit  is  conclusive  as  to  matter  of  fact,  or  may  deprive  him  of 
a  privilege,  which  if  insisted  on  would   exempt  him   from  the 
jurisdiction  of  the  court,  but  no  admission  of  parties  can  change 
the  law,  or  give  jurisdiction  to  a  court  of  a  cause  of  which  by 
the  law  it  has  no  jurisdiction.     6  Bro.  Pari.  Cases,  575,  Walby 
vs.  Rutland.     But  in  addition  to  the   objection  on   account  of 
jurisdiction,  this  bill  is  clearly  multifarious. 

Indeed  this  is  admitted  in  argument,  but  it  is  said  that  advan- 
tage should  have  been  taken  of  this  matter  by  demurrer,  and 
that  the  defendants,  waived  the  objection  by  answering.  And 
this  is  true,  says  Judge  Story,  (Com.  Eq.  PI.  233)  strictly  speak- 
ing, "although  the  court  proprio  jure  may  insist  upon  it." 

In  the  case  now  under  consideration  the  court  of  chancery 
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chose  to  insist  upon  this  objection,  and  to  found  its  decree,  dis- 
missing the  bill,  upon  the  ground  that  it  is  multifarious,  and 
we  cannot  say  that  the  court  erred,  although  his  Honor  might 
have  regarded  the  objection  as  waived  by  the  defendant  The 
decree  must,  therefore,  be  affirmed. 


Pillow  vs  Pillow's  heirs  et  admWs. 

1.  A  and  B  ag^reed  that  the  jadgment  of  B  against  A  should  be  paid  in  land  at  a  value 
to  be  fixed  by  C  D  and  T:  Held,  that  this  was  a  special  trust  reposed  in  these  individn- 
ah  by  the  parties,  and  that  a  court  of  chancery  could  not  decree  a  specific  per- 
formance of  this  ag-reement. 

2.  Where  complainaot  and  defendants  entered  into  an  agreement,  that  the  defendants* 
judgments  against  complainant  should  be  dii»charged  in  land  at  a  value  to  be  fixed 
by  persons  agreed  on,  and  complainant  defeated  the  immediate  execution  of  ihe  agree- 
ment, with  the  purpose  of  waiting  until  the  land  should  rise  in  value  and  after  such 
rise, file  his  bill  for  a  specific  execution.  Held,  that  a  court  of  chancery  would  not 
decree  such  Sjiecific  execution. 

The  bUl  was  filed  in  the  chancery  court  at  Franklin  by  Ab- 
ner  Pillow  against  Gideon  and  Granville  Pillow,  administra- 
tors of  Gideon  Pillow,  deceased,  and  against  the  heirs  of  said 
Gideon.  It  was  tried  on  bill,  answer  and  proof  by  chancellor 
Bramlitt.     He  dismissed  the  bill,  and  complainant  appealed, 

Washington  and  Meigs,  for  the  complainant. 
^^gg  ^^  J-  Campbell,  for  the  defendants. 

TuRLBY,  J.  delivered  the  opinion  of  the  court. 

In  March,  1830,  Gideon  J.  and  Granville  A.  Pillow,  two  of 
the  defendants  to  the  present  bill  of  complainant,  administered 
upon  the  estate  of  their  deceased  father,  Gideon  Pillow.  Ab- 
ner  Pillow  the  complainant  was  indebted  to  the  deceased  Gide- 
on, in  a  large  amount,  for  a  part  of  which  the  said  Gideon  had 
obtained  judgment  in  his  lifetime,  and  for  the  balance,  his  ad- 
ministrators after  his  death.  Upon  these  judgments  executiong 
yrere  issued  to  several  different  counties  in  the  Western  divi- 
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sion  of  Tennessee,  and  levied  upon  several  tracts  of  land, 
which  were  sold  at  a  very  inadequate  price,  and  left  a  large 
amount  of  the  judgments  unsatisfied.  Some  of  these  lands 
were  bought  in  by  the  administrators  and  some  by  third  per- 
sons. Abner  Pillow,  being  in  straightened  circumstances,  and 
it  being  believed  that  the  lands  sold  (which  were  subject  to  re- 
demption under  our  statute)  were  of  value  sufficient  or  more, 
to  pay  the  full  amount  of  the  judgments,  for  the  mutual  bene- 
fit of  both  parties  it  was  agreed  between  them  on  the  18th 
day  of  March,  1832,  that  Adam  R.  Alexanderof  Shelby  coun- 
ty, Jesse  Allen  of  Fayette  county,  and  John  H.  BiUs  of  Har- 
deman county,  should  be  commissioners  for  the  purpose  of  ex- 
amining and  valuing,  upon  oath,  at  cash  valuation,  the  different 
tracts  of  land  previously  sold  by  executions  upon  the  before 
mentioned  judgments,  which  tracts  of  land  so  valued,  if  of 
sufficient  amount  were  agreed  to  be  received  in  full  satisfaction 
of  said  judgments,  if  of  more  than  sufficient  value,  then  so 
much  thereof  as  would  be  a  satisfaction,  if  of  less,  then  the 
said  commissioners  were  to  value  other  lands  of  the  said  Abner, 
of  an  amount  sufficient  to  make  up  the  deficit.  These  lands 
were  to  be  conveyed  by  the  said  Abner  to  the  said  Gideon  J.  and 
Granville  A.  Pillow,  in  fee  simple  with  general  warranty,  dis- 
charged from  all  previous  amount  of  taxes  due  thereon  and 
other  incumbrances.  And  that  if  these  provisions  of  the  agree- 
ment should  never  be  carried  into  effect,  the  compromise  was 
not  to  effect  in  any  shape  whatever,  the  rights  of  said  Gideon 
and  Granville,  to  any  of  the  lands  purchased  by  them  under 
said  judgments. 

The  provisions  of  this  agreement  never  were  carried  into  ef- 
fect. An  attempt  was  made  a  short  time  after  its  execution  to 
do  so,  as  to  the  lands  in  Shelby  county,  not  by  the  commission- 
ers originally  appointed,  but  by  others  substituted  by  mutual 
consent  of  the  parties,  which  proved  an  entire  failure,  each 
party  endeavoring  to  cast  the  blame  thereof  upon  the  other's 
shoulders.  We,  however,  think  that  the  proof  shows  satisfac** 
torily  that  it  must  rest  upon  the  complainant  Abner,  and  that 
the  solution  of  the  difficulty  is  to  be  found  in  that  admission 
made  in  his  bill,  that  in  as  much  as  lands  were  rising  in  value, 
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be  was  satified  with  any  delay  the  admixiistrators  might  think 
proper  to  extend.  No  doubt  he  was,  but  then,  this  very  reason 
must  of  necessity  have  produced  the  opposite  efiect  npoa 
the  administrators,  and  as  ihey  were  acting  in  a  fiduciary  char- 
acter, they  had  the  strongest  additional  motives  for  a  speedy  ac- 
tion upon  said  performance  of  the  agreement.  We  according- 
ly find  them  in  a  few  months  after,  taking  the  remedy  into  their 
own  hands,  by  proceeding  upon  their  judgments,  and  acquiring 
the  legal  tide  to  a  portion  of  the  lands  of  the  said  Abner,  to 
an  amount  more  than  sufficient,  according  to  the  estimate  fixed 
by  the  proof,  by  some  $2000|  than  would  have  satisfied  the  judg- 
ments. 

This  was  done  in  the  year  1832,  with  the  full  knowledge  of 
the  complainant.  The  administrators  afterwards  proceeded  to 
settle  up  the  estate  of  their  deceased  father,  distributed  the  ef- 
fects, and  divided  the  real  estate,  by  decree  of  court,  among  his 
heirs  at  law.  The  complainant  witnessed  all  this,  and  contin- 
ued to  slumber  on  his  rights,  until  the  12th  day  of  August, 
1839,  when  he  for  the  first  time  filed  this  bill  of  complaint. 
Upon  this  statement,  is  he  entitled  to  relief?  We  think  not; 
but  that  monstrous  injustice  would  be  done  if  at  this  late  peri- 
od the  terms  of  the  agreement  of  1832,  were  specifically  en- 
forced. 

We  think  this  contract  cannot  be  specifically  enforced  for 
two  reasons.  1st.  Because  it  is  not  in  the  power  of  the  court 
to  carry  it  into  efiect;  but  that  an  attempt  to  do  so,  must  be  to 
make  a  new  contract  for  the  parties.  By  the  terms  of  the 
agreement,  the  price  at  which  the  lands  were  to  be  taken  in 
payment  by  the  administrators,  was  to  be  fixed  by  the  commis- 
sioners appointed  upon  oath;  this  was  a  special  trust  reposed, 
which  can  only  be  changed  by  the  parties  themselves.  This 
court  cannot  substitute  others  in  their  stead,  which  it  would 
have  to  do  if  it  were  to  undertake  to  execute  the  agreement,  as 
it  has  no  power  over  the  appointed  commissioners.  And  so  are 
the  authorities.  See  Mebres  vs.  Gerry,  14  Ves.  400:  Agar  vs, 
McCmy  1  Con.  Eng.  Ch.  Rep.  626:  Hofcroft  vs.  lEckman, 
same  book,  679:  2  Story's  Equity,  Interpleader,  680. 

2.  If  this  court  could  have  had  power  originally  to  execute 
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this  agreement,  the  conduct  of  the  complainant  has  most  un- 
questionably lost  him  the  remedy.  The  statement  of  this  case 
is  sufEcientto  show  that  this  is  the  law  upon  the  subject  of  spe- 
cific performance;  it  so  well  settled,  so  far  as  this  branch  of  it  is 
concerned,  that  we  deem  it  unnecessary  to  enter  into  an  inves- 
tigation of  it.  Let  it  suffice,  that  it  rests  upon  principles  of 
mutuality,  and  that  the  jurisdiction  will  never  be  exercised, 
when  great  and  unreasonable  advantages  is  to  be  the  result  to 
one  party,  and  gross  and  irremedial  injustice  to  the  other. 
Such  would  be  the  case  here;  to  let  one  party  after  a  lapse  of 
seven  years,  who  has  been  sleeping  with  his  eyes  open,  waiting 
his  opportunity  to  make  an  advantageous  speculation,  till  the 
rights  and  relations  of  the  parties  have  been  all  changed,  and 
portions  of  the  property  sold  to  innocent  purchasers,  by  inno- 
cent holders,  would  indeed  be  monstrous. 

But  in  addition  to  all  this,  if  the  speculation  had  turned  out  a 
losing  one,  on  the  part  of  the  administrators,  they  must  have 
borne  the  loss.  The  complainant  then  might  gain,  but  could 
not  lose,  if  relief  be  given  to  him.  This  is  no  mutuality  of 
justice,  but  a  game  of  fast  and  loose,  which  a  court  of  equity 
never  can  permit  Some  incidental  questions  have  been  argu- 
ed not  affecting  this,  the  main  point  of  the  case,  which  is  deci- 
sive of  it. 

The  decree  of  the  chancellor  will,  therefore,  be  affirmed,  and 
the  biU  dismissed. 
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Bowman's  exWs,  vs.  Tucker. 

Bowman  b«qaeaihed  4  neg^roes  to  hii  daug^hter  £lniira«  the  wife  of  Silas  Tucker,  and  the 
Will  proceeds  as  follows:  "It  is  farther  my  will  and  desire,  that  in  case  my  daughter 
Elmira  die  without  issne,  then  and  in  that  case,  all  the  property  I  have  giren  her  shall 
be  given  to  the  Lord's  treasury,  to  wit,  to  religions  societies,  such  as  the  Presbj'te- 
rian  church',niay  direct."  Elmira  died  without  issue  liying  at  her  death:  Held,  that 
this  devise  passed  an  absolute  estate  to  the  first  taker,  and  that  the  slaves  went  to  the 
husband  in  virtue  oi  his  marital  rights. 

RtickeTi  for  the  complainants. 
Ready  f  for  the  defendant 

Reese,  J.  delivered  the  opinion  of  the  court. 

This  bill  was  brought  by  the  executors  of  Samuel  Bowman, 
to  have  a  construction  of  certaia  portions  of  the  will,  and  the 
direction  of  the  court  of  chancery  thereon. 

The  most  material  question  arises  upon  the  following  devise, 
to  wit:  "Item.  I  give  ajid  bequeath  to  my  daughter  Elmira, 
wife  of  Silas  Tucker,  one  negro  woman,  Eliza,  who  is  lo  be 
put  under  my  daughter's  control  entirely,  until  such  time  as 
Silas  Tucker  may  furnish  her  another,  that  my  daughter  Elmira 
may  accept  in  place  of  Eliza.  I  furtibier  give  and  bequeath 
to  my  daughter  Elmira  three  negroes,  to  wit,  three  children  of 
Eliza's,  named  and  known  as  follows,  one  girl  named  Lucy 
Ring,  one  other  girl  named  Nicy,  and  boy  named  George.  And 
in  case  that  Silas  Tucker,  the  present  husband  ofjny  daughter 
Elmira,  refuses  to  take  the  above  named  negroes  on  the  above 
conditions,  my  executors  then  shall  take  the  said  negroes,  and 
sell  them  together  to  the  highest  bidder  on  a  twelve  month's 
credit,  and  the  proceeds  to  be  kept  in  the  hands  of  my  execu- 
tors for  the  benefit  of  my  daughter;  should  she  need  the  money 
for  maintenance,  my  executors  shall  then  in  that  case  pay  over 
said  money  to  my  daughter  Elmira.  My  further  wish  and  de- 
sire is,  that  in  case  my  daughter  Elmira  should  die  without  is- 
sue, then  and  in  that  case,  all  the  property  that  I  have  given, 
to  be  given  to  the  Lord's  treasury,  to  wit,  to  religious  societies, 
such  as  the  Presbyterian  church  may  direct."     In  a  subsequent 
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item  he  adds,  ''I  give  and  bequeath  unto  my  daughter  the  right 
and  pleasure  of  taking  a  negro  boy,  to  wit,  Fed,  in  the  place  of 
negro  woman  Eliza,  who  has  been  bequeathed  to  her  before. 
In  case  she  should  make  choice  of  Fed,  then  the  woman  Eliza 
is  released  from  the  bequest,  otherwise  to  be  in  force." 

After  the  death  of  the  testator,  and  the  probate  of  the  will, 
the  daughter,  Elmira,  chose  the  slave  Fed,  instead  of  Eliza,  and 
Tucker  accepted  the  negroes  as  the  separate  property  of  the 
wife,  and  they  were  placed  in  her  and  his  possession.  Elmira 
has  died  without  issue  living  at  her  death. 

The  husbsmd  claims  the  property  in  virtue  of  his  marital 
right,  and  as  administrator  of  his  wife,  and  the  residuary  legatees 
claim  it  in  opposition  to  him,  both  insisting  that  the  devise  over 
to  what  is  called  the  treasury  of  the  Lord,  or  to  the  Presbjrterian 
church  in  trust  for  religious  societies,  is  void  for  uncertainty 
and  on  various  grounds;  but  the  former  insists,  further^  that  if 
the  limitation  in  remainder  had  been  to  a  person  capable  of 
taking,  still  the  devise  would  not  have  been  a  good  executory 
devise,  because  it  is  a  limitation  in  remainder  after  an  indefi- 
nite failure  of  issue,  and,  therefore,  absolutely  in  the  first  ta- 
ker. The  residuary  legatees  deny  this  proposition,  and  as- 
sert that  the  limitation  over  would  have  been  good,  if  made  in 
favor  of  one  capable  of  taking;  but  that  not  being  the  case, 
it  must  revert  to,  and  vest  in  the  heirs  of  the  donor;  in  this 
case,  the  residuary  legatees.  The  general  subject  is  one  on 
which  volumes  have  been  written,  and  it  is  not  altogether 
new  in  this  State.  Much  that  is  recondite,  and  much  that 
is  perplexed,  belong  to,  and  obscure  many  of  the  cases  to 
be  found  in  the  books.  But  we  deem  this  case  readily  detei^ 
minable  by  the  well  settled  principles  arising  from  the  general 
rule,  without  any  resort  to  subtle  distinction,  or  to  slight  shades 
of  analogy  of  varying  and  doubtful  efiect,  arising  from  the  pres- 
ence or  absence  of  words  of  controling  import,  more  or  less 
pregnant  The  devise  stripped  of  all  unimportant  verbiage  is 
simply,  that  the  testator  gives  four  negroes  to  his  daughter,  and 
if  she  die  without  issue,  then  to  be  given  to  the  Lord's  treasu- 
ry, &c.     The  fixed  and  uniform  construction  of  those  words, 

^^dying  without  issue,"  is  an  indefinite  failure  of  issue. 

82 
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In  the  struggle  which  has  marked  many  of  the  cases,  parti'- 
cularly  in  relation  to  bequests  of  personal  property,  to  escape 
from  the  operation  of  the  general  rule,  importance  has  some- 
times been  attached  improperly  in  the  opinion  of  Judge  Kent, 
to  the  word  leaving  no  issue,  and  to  the  word  survivoTf  as  de- 
scriptive of  the  person  to  take  over,  where  such  person  was 
in  being  at  the  time  of  the  wilL  But  neither  of  these  words  is 
here. 

Again:  "Dying  without  children."     The  latter  word  has 
some  times  been  held  by  those  struggling  against  the  general 
rule,  as  meaning  something  different  from  "iwtte,*'  and  as  more 
favorable  to  the  limitation  in  remainder.     But  here  the  word 
"issue"  is  used.     There  can  be  but  little  doubt  that  the  actual 
intention  of  the  testator  in  the  use  of  these  words,  was  in  con- 
formity with  this  well  fixed  legal   meaning.     If  he  had  been 
asked,  whether,  if  his  daughter  should  leave  a  child,  and  that 
child  should  live  thereafter  a  month  or  a  year  and  then  die,  his 
wish  was,  that  Tucker,  the  father,  should  receive  and  enjoy 
the  negroes,  or  the  Presbyterian  church,  for  the  purpose  of  aid- 
ing reUgious  societies,  should  recover  and  appropriate  it,  none 
who  read  this  will  can  doubt  that  he  would  have  said,  he  de- 
sired the  latter  should  have  the  property.    Are  there  any  ac- 
companying words,  restrictive  of  the  words  used,  and  limitiog 
their  signification  to  a  dying  without  issue  living  at  the  death  of 
the  devisee?    We  think  there  are  none  such.     If  the  hus- 
band would  not  receive  the  property,  on  the  death  of  the  testa- 
tor, as  being  the  separate  property  of  the  wife,  then  the  execu- 
tors were  at  once  to  sell  it  and  hold  the  proceeds  for  the  benefit 
of  the  daughter,  if  she  needed  it,  to  give  the  money  to  her  ab- 
solutely.    But  if  the  husband  received  it,  as  he  did,  the  trust 
of  the  executor  as  to  that  was  at  an  end. 

No  act  is  directed  to  be  performed  by  the  executor,  mth  re- 
gard to  the  property,  no  duty  imposed,  having  relation  to  a  pe- 
riod subsequent  to  that  of  the  daughter  dying  without  issue,  so 
as  to  tend  to  fix  the  meaning  of  those  words  to  a  definite  failure 
of  issue. 

The  case  of  WiUiams  vs.  Turnery  10  Yerg.  289,  where  tUs 
court  held  the  devise  over  to  be  good,  because  limited  to  take 


DECEMBER  TERM,  1S42.  651 

[Bowmen**  ex*i«.  vt.  Tucker.] 

effect,  upon  a  definite  failure  of  issue,  the  words  were:  "It  is 
my  wish  and  desire,  that  should  any  of  my  children  die  without 
increase,  that  my  executors  shall  take  back  the  property  that  I 
have  devised  to  them,  and  divide  it  amongst  the  rest  of  my 
children." 

Here  was  the  word  increase j  not  issue  ,and  the  executors  who 
were  expected  to  be  then  alive,  were  to  take  back  the  property, 
and  divide  it  among  testator's  surviving  children.  These  words 
show  as  strongly  as  any  accompanying  words  could  show,  that 
a  remote  and  indefinite  failure  of  issue,  was  not  in  the  meaning 
or  contemplation  of  the  testator.  But  this  case  is  the  very  op- 
posite; accompanying  words  of  controlUng  import  do  not  exist. 
The  daughter  and  her  issue,  however  remote,  were  the  primary 
objects  of  the  testator's  bounty.  The  persons  or  objects  to  take 
on  failure  of  these,  the  Presbyterian  church  or  religious  socie- 
ties would  be  in  existence  at  any  period,  however  remote,  when 
the  issue  might  fail.  We  hold,  therefore,  that  this  property  be- 
longed absolutely  to  the'first  taker,  and  of  course  to  Tucker, 
the  husband. 

After  the  death  of  the  testator's  widow  or  her  removal  from 
a  tract  of  land  devised  to  her,  testator  directs,  that  the  rents  shall 
be  given  annually  to  his  daughter  Elmira,  to  buy  apparel  for  hex 
and  her  little  girls. 

What  interest  has  Tucker,  the  husband,  in  this  land,  in  the 
events,  that  have  happened?  We  answer  none.  If  Elmira  had 
survived  her  mother,  the  charge  upon  the  land,  or  his  interest 
in  it,  would  have  ceased  with  her  life. 

We  cannot  hold  it  to  be  a  devise  in  fee  of  an  equitable  estate. 
The  husband  is  not  tenant  by  the  courtesy.  He  has  no  interest 
whatever  in  it,  under  the  will. 

As  to  the  bequests  to  the  four  societies  mentioned  in  the  will, 
of  fifty  dollars  each,  and  the  same  sum  to  the  presbytery,  we 
cannot  direct  the  executors  on  the  subject.  We  perceive  they 
are  not  parties  on  the  record* 

We  know  not  that  they  are  incorporated  or  capable,  there- 
fore, of  taking  directly  or  in  trust;  and  if  any  of  them  are  incor^ 
porated,  we  know  not  whether  by  the  terms  of  the  incorpora- 
tion they  are  capable  of  taking  by  will  or  devise.     Nothing  is 
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shown  on  the  subject,  and,  therefore,  we  give  no  advice  to  the 
executors.  The  decree  of  the  chancellor  will  be  modified  ac- 
cording to  this  opinion. 


Houston's  e£rz.  w.  Houston's  oAaCr. 

1.  An  administralor  pmuieji/e  ttc«,  is  merely  oflicer  of  the  court,  to  bring  actions  to  re- 
cover debts  of  the  deceased,  to  collect  and  hold  his  effects  till  the  txiw  terminates. 
He  has  no  power  to  distribute  the  estate. 

3.  The  term  administrator  used  in  the  act  of  1789  is  used  to  express  the  foil  and  eDttra 
powers  of  a  personal  representative,  having  general  authority  to  collect  and  pay 
debts,  distribute  the  surplus,  and  take  refunding  bonds,  &c.,  and  not  to  mean  an  ad- 
ministrator  pendente  HU, 

Wright  J  for  the  plaintiff  in  error. 

Will  not  the  act  of  1789,  ch.  23,  run  in  favor  of  an  estate 
protected  by  an  administrator  pendente  lite?  This  suit  was 
brought  more  than  two  years  after  the  appointment  of  the  spe- 
cial administrators. 

Such  an  administrator  can  pay,  retain,  sue  and  be  sued  for 
debts,  &c.  Toller's  Law  of  Ex'rs.  404  and  406,  296,  470,  474, 
whether  with  or  without  a  will  annexed,  or  where  the  will  or 
the  executorship  is  in  contest.  Walker  vs.  Walleston^  (2  P.  Will. 
577,)  3  Bac.  Ab.,  (Title  Ex.  and  Adm.  B.  2,)  681,  1  Comyn's 
Dig.  (Tide  Adm.  B.  7,)  498  and  499  and  notes. 

In  EUis  vs.  Dean^  1  Beatty's  Rep.  6,  it  is  held,  an  admin- 
istrator jpewden^e  Ike^  is  bound  to  pay  debts  so  far  as  he  has  as- 
sets; because  it  is  a  principle  of  law  paramount  to  all  rights  de- 
rived from  the  deceased,  that  whoever  possesses  the  effects  of  a 
deceased  debtor,  becomes  liable  to  the  creditors,  either  as  right- 
ful representative,  or  as  executor  de  son  tort*  To  enable  an  ad- 
ministrator pendente  lite  to  comply  with  this  legal  obligation, 
the  law  authorizes  him  to  apply  the  assets.  1  Beat.  644,  1 
Bar.  &  Harr.  Dig.  664.  The  statute  even  runs  in  favor  of  an 
executor  de  son  tort  because  he  can  be  sued,  and  because  made 
for  the  protection  and  speedy  settlement  of  the  estate.  Mcln- 
tire  vs.  Carson,  2  Hawkes'  Rep.  644.     There  was  no  interval 
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when  a  suit  could  not  be  brought,  for  the  moment  the  adminis- 
tration j7<?iu2en/6  lite  ceased,  eo  insiantiy  the  other  commenced. 

There  is  a  privity  between  the  two  administrations.  The 
one  but  continues  the  other.  Suits  and  judgments  by  or  against 
the  one,  may  be  revived  by  or  against  his  successor.  Toller, 
405.  40(5:  2  P.  Will.  687:  Sparks  vs.  Crofts,  Ld.  Raym.  266. 

J".  K.  Walker  and  N.  S.  Browjiy  for  the  defendants  in  er- 
ror, cited  and  commented  on  the  following  authorities,  2  Leigh's 
N.  P.  966,  16  Serg.  &  Row.  416,  1  Ball.  &  Beaty,  192,  1 
Scho.  &  Lefr.  254,  1  Williams  on  Ex.  312,  1  Hagg.  313,  3 
Yerg-  318,  Wend,  on  Ex.  313. 

Rbese,  J.  delivered  the  opinion  of  the  court. 

James  Houston,  in  his  lifetime,  brought  this  action  on  the 
case  against  the  plaintiffs  in  error,  as  executors  of  the  last  will 
and  testament  of  C.  Houston,  deceased,  in  which  he  counted 
for  work,  labor  and  services  done  and  performed  by  him  for 
the  testator,  and  for  goods,  &c.,  sold  and  delivered,  and  for  mo- 
ney had  and  received,  &c.  The  executors  pleaded  several 
pleas,  upon  which  issue  was  taken,  and  the  jury  found  a  verdict 
for  the  administrator  of  James  Houston,  and  assessed  his  dam- 
ages to  upwards  of  one  thousand  dollars.  But  the  plaintiffs  in 
error  also  pleaded  three  other  pleas,  setting  forth  that  there  was 
a  contest  about  the  last  will  and  testament  of  their  testator,  in 
which  an  issue  ofdevisavit  vel  non  was  made  up,  and  that  the 
said  contest  or  suit  was  for  some  time  depending,  and  that  at 
a  time  named  in  said  pleas,  the  said  James  Houston,  the 
plaintiff  below,  and  another  were  appointed  administrators,p«i^ 
derUe  lite,  of  the  estate  of  said  C.  Houston;  that  said  suit  and 
the  office  of  said  administrator  pendente  lite  determined  at  a 
time  specified,  and  they  the  said  plaintiffs  in  error  were  duly 
qualified  as  executors  of  the  last  will  and  testament  of  the  said 
C.  Houston,  and  that  more  than  two  years  had  elapsed  between 
the  time  when  the  said  administrators  'pendente  lite  were  appoint- 
ed, and  the  time  when  this  suit  was  commenced  against  them. 

To  these  pleas  there  was  a  demurrer,  which  the  circuit  court 
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upon  argument  sustained;  and  the  question  here  is,  whe- 
ther the  judgment  of  the  circuit  court,  in  that  respect,  be  cor- 
rect. This  question  has  been  argued,  as  if  the  accuracy  of  that 
judgment  would  mainly  depend  upon  the  view  which  might  be 
taken  of  the  larger  or  more  restricted  powers,  legally  belonging 
to  such  limited  administration.  And  we  have  been  referred  on 
the  one  hand  to  the  Treatise  of  Toller,  to  show  that  such  ad- 
ministrator can  sue  and  be  sued,  and  possibly  has  the  privilege 
of  retaining  for  his  debt;  and  on  the  other  side  to  the  Treatise 
of  Williams,  to  1  Ball.  &  Beatty,  192, 1  Scho.  &  Lef.  254,  and 
other  authorities  to  prove,  that  an  administrator  jpen(2en^  liu^  is 
merely  the  appointee  or  oflScer  of  the  court,  to  hold  the  proper- 
ty till  the  suit  terminates,  and  then  pay  over  all  he  has  receiv- 
ed in  that  character;  that  he  may  indeed  maintain  actions  to 
recover  debts  due  to  the  deceased,  but  that  the  nature  of  the 
authority  conferred  is  merely  to  collect  the  effects;  his  power 
does  not  extend  either  to  vest  or  distribute  them;  he  cannot 
construe  the  will,  and  has  no  authority  to  pay  legacies,  and  his 
authority  determines  with  the  suit.  These  latter  positions  seem 
all  to  be  well  settled,  and  are  of  some  importance  in  aiding  the 
construction  to  be  given  to  our  act  of  1789,  with  reference  to 
the  facts  set  forth  in  these  pleas.  But  the  question  mainly  de- 
pends upon  the  provisions  of  the  statute  itself  suid  is  easily  de- 
terminable by  the  proper  construction  of  the  statute  arising  out 
of  those  provisions,  without  any  intrinsic  aid.  The  second  sec- 
tion of  that  statute  directs  executors  or  administrators,  im- 
mediately after  the  expiration  of  two  years  from  their  qualifi- 
cation, to  pay  out  the  estate  to  those  entitled  as  legatees  or  dis- 
tributees, taking  a  bond  to  refund  if  necessary. 

How  absurd  this  provision  would  be,  if  applied  to  an  admin- 
istrator jp^nJeTz^e  liu!  If  the  suit  were  depending  two  years,  he 
would  on  that  supposition  have  to  pay  out  the  money  and  ef- 
fects belonging  to  the  estate  to  the  distributees,  contrary  to  the 
very  object  and  purpose  of  his  appointment,  and  contrary  to 
the  nature  and  character  of  his  powers  and  duties. 

The  third  section  provides  for  the  plea  ofplene  administraoU 
by  the  executor  or  administrator,  and  points  out  how  the  land 
of  the  heirs  shall  be  reached  by  scire  jfaciasy  when  such  plea 
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shall  be  found  in  favor  of  the  personal  representative.  To  ap- 
ply this  to  the  limited  administration  pendente  liu^  would  be 
most  absurd  in  meaning,  and  most  disastrous  in  its  conse- 
quences. Before  the  suit  was  terminated,  the  land  claimed 
by  the  devisees  under  the  will,  might  be  sold  as  the  property  of 
the  heirs,  by  a  proceeding  against  the  administrator  pendente 
lite  and  the  heirs.  Then  comes  the  4th  section,  creating  the 
bar,  after  two  years  from  the  qualification  of  the  executors  or 
administrators,  unless  on  special  request,  &c. 

There  is  not  a  particle  of  doubt,  that  the  term  administrator, 
whenever  used  throughout  this  statute,  is  used,  to  express  the  full 
and  entire  powers  of  a  personal  representative,  having  general 
authority  to  dispose  of  assets,  to  collect  and  pay  debts,  and  dis- 
tribute the  surplus  and  take  refunding  bonds,  &c.  It  is  used 
throughout  the  statute  as  a  correlative  term  with  executor. 
But  it  is  used  in  the  plea  of  the  plaixxtifis  in  error,  who  are 
themselves  executors,  to  designate  the  officer  who  had  charge 
and  care  of  the  assets  while  the  suit  was  in  progress,  and  ac- 
cording to  the  principle  of  their  own  plea,  if  the  suit  bad  been 
depending  two  years,  they  would  have  been  compellable  upon 
qualification,  eo  instanth  to  have  closed  their  executorship,  al- 
though the  statute,  in  terms,  gives  to  them  nominatim  two 
years  from  the  time  of  their  qualification  to  wind  up  the  affairs 
of  their  administration.  So  we  think,  it  is  very  clear,  that  the 
judgment  of  the  circuit  court  is  correct  in  sustaining  the  de- 
murrer in  question.    Let  the  judgment  be  affirmed. 
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1.  Where  the  testator  dirocU  the  s&le  of  real  estate  by  his  executor,  for  the  pajnient  of 
hts  debts,  the  executors  may  come  into  chancery  to  have  their  discretion  directed 
and  controlled. 

?.  A  bill  by  executors  ag^ainst  the  devise*  charged, 

1.  That  they  had  disbursed  their  private  funds  in  the  payment  of  the  debts  of  the 
estate. 

2.  Thai  they  had  improved  town  lots,  rented  them  out,  received  and  disbursed  the  rents. 

3.  That  they  had  claims  against  the  devisee  for  board  and  tuition. 

3.  The  bill  prayed  an  adjustment  of  these  matters  of  account,  and  a  sale  of  real  estate 
for  the  satisfaction  of  the  debts  due  to  themselves  and  others:  Held,  that  this  bill 
was  not  multifarious. 

4.  If  the  objection  for  multifariousness  be  not  taken  by  demurrer,  the  objection  is  waived 
by  the  parties.  The  court,  propria  Jnre,  may  insist  on  it  before  an  interlocutory  de- 
cree,  but  not  afterwards. 

Boydy  Kimble  ^  Foggj  for  the  ComplaiDants. 
W.  B.  Johnson^  for  the  defendant. 

Grbbn,  J.  delivered  the  opinion  of  the  court. 

The  bill  in  this  case  alledges  that  Peter  H.  Cole  departed  this 
life  in  1823,  having  made  his  last  will  and  testament  and  ap* 
pointed  complainants  bis  executors*  The  testaitor  devised  his 
negroes  to  his  wife,  and  created  a  charge  upon  his  real  estate 
for  the  payment  of  bis  debts,  certain  portions  of  which  he  di- 
rected to  be  sold.  The  land  in  the  Western  District  they  have 
been  unable  to  sell,  except  at  a  great  sacrifice,  and  therefore 
did  not  dispose  of  it.  The  house  and  lot  in  Clarksville,  was 
the  only  productive  property,  and  as  income  was  necessary  for 
the  support  and  education  of  the  defendant,  who  was  not  more 
than  four  or  five  years  old  at  the  time  of  his  father's  death, 
complainants  were  anxious  to  preserve  this  property  for  him 
and,  therefore,  did  not  sell  it,  but  improved  the  lot  by  building 
a  kitchen  and  smoke  house,  and  rented  it  out,  receiving  the 
rents.  Complainant  Hinton  taught  a  school  and  the  defendant 
boarded  with  him,  and  was  instructed  by  him  for  several  years, 
at  fifty  dollars  per  session,  amounting  in  ail  to  $842  78. 
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The  debts  were  considerable,  and  the  personal  property,  ex- 
cept the  negroes,  small,  and  in  the  anxiety  of  complainants  to 
preserve  the  said  house  and  lot  in  Clarksville,  for  defendant, 
they  have  advanced  large  sums  in  payment  of  the  debts  out  of 
their  own  funds.  Complainants  represent  that  it  would  be  for 
the  interest  of  the  defendant  that  portions  of  the  real  estate  of 
the  testator,  not  particularly  directed  to  be  sold,  should  be  dis- 
posed of  for  the  payment  of  the  debts.  These  debts  consist  of 
sums  paid  the  creditors  out  of  the  private  funds  of  the  complain- 
ants, expenditures  for  the  improvement  of  the  lot  in  Clarksville, 
and  the  amount  due  for  the  board  and  tuition  of  the  defendant 
to  Hinton  one  of  the  complainants.  The  bill  prays  a  settlement 
of  their  account  as  executors,  and  also  for  the  rents  received 
and  disbursed,  and  that  said  Hinton's  account  for  the  board  and 
tuition  of  the  defendant  be  adjusted  and  settled;  and  finally  that 
the  court  decree  the  sale  of  such  real  estate  as  to  it  may  seem 
right,  to  raise  a  fund  for  the  discharge  of  the  before  mentioned 
debts  which  remain  unpaid. 

The  will  of  the  testator  is  made  an  exhibit  in  which  the  ne- 
groes are  devised  to  his  wife,  and  his  Forked  Deer  land,  his  Red 
River  tract  and  so  much  of  his  town  lots,  at  the  discretion 
of  his  executors,  as  might  be  sufficient  to  satify  his  debts,  were 
to  be  sold. 

The  will  also  has  this  clause:  "I  desire  that  all  rents,  monies  or 
profits  in  any  wise  arising  from  my  land  and  lots,  be  appropriated 
to  the  support  of  my  family."  The  defendant  answered  by  his 
guardian,  submitting  to  an  account,  and  making  no  objection 
to  the  frame  of  the  bill. 

At  the  March  term  of  the  chancery  court  at  Clarksville,  in  1838, 
aninterlocutory  order  was  made  by  consent,  referring  the  cause 
to  the  master  to  take  an  account.  At  the  March  term,  1840,  the 
exceptions  to  the  master's  report  coming  on  for  hearing,  the 
chancellor  decreed  that  exceptions  be  sustained,  "and  that  the 
clerk  and  master  take  an  account  de  novo  on  the  testimony  in 
this  cause,  showing  what  effects  came  to  the  hands  of  the  exe- 
cutors under  the  will  of  Peter  H.  Cole,  what  property  was  sold 
by  them  to  pay  debts,  and  the  value  thereof  at  the  time  of  the 

sale,  allowing  the  executors,  all  just  and  legal  credits  by  way 
83 
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of  disbursements,  and  that  he  further  report  and  show  to  the 
court  the  necessary  expenses  and  disbursements,  made  by  the 
executors  for  the  use  and  benefit  of  the  said  Heniy  A.  Cole,  in- 
cluding his  board  and  clothing;  the  necessary  expenses  for  im- 
provements on  his  house  and  lot  in  Clarksville;  allowing  the 
said  Henry  A.  Cole  a  credit  for  the  rent  of  the  said  house  and 
lot,  and  for  rent  of  farm,  and  for  any  timber  that  may  have  been 
cut  and  sold,  or  injury  that  may  have  been  done  to  the  land  by 
virtue  of  any  lease  or  leases  that  the  executors  may  have  given 
on  the  land;  all  other  questions  as  to  the  rights  of  parties  are 
reserved  for  argument  at  the  next  term  of  this  court,  and  that 
he  further  report  and  show  by  his  account  the  rent  of  the  house 
and  lot,  and  the  improvements  made  by  the  executors  upon  the 
house  and  lot,  separate  and  distinct  from  the  charges  and  dis- 
bursements."    The  clerk  and  master  made  his  report  in  obe- 
dience to  the  foregoing  decree,  which  was  excepted  to,  and  the 
cause  coming  on  to  be  heard  at  March  term,  1842,  a  decree 
was  made  dismissing  the  bill  with  costs,  without  prejudice,  with- 
out noticing  or  disposing  of  the  exceptions  to  the  master's  report. 
From  this  decree  the  complainants  prosecute  this  appeaL 
The  final  decree  does  not  show  the  ground  upon  which  the 
chancellor  proceeded  in  dismissing  this  bill,  but  we  are  told  in 
the  argument  here,  that  he  adjudged  it  to  be  multifarious,  and 
dismissed  it  on  that  account.     We  do  not  think  this  bill  is  mul- 
tifarious.    The  testator  owned  various  tracts  of  land,  and  sev- 
eral town  lots  in  Clarksville.     Two  of  these  tracts  and  the  town 
lots  were  directed  to  be  sold,  at  the  discretion  of  executors  for 
the  payment  of  his  debts.    For  reasons  stated  in  the  bill  a 
valuable  town  lot  in  Clarksville,  and  a  tract  of  land  in  the  Wes- 
tern Distract  had  not  been  sold.     The  executors  had  disbursed 
their  private  funds  in  the  payment  of  debts  and  the  estate  was 
in  arrears  to  them.     They  had  rented  town  lots  and  lands  and 
received  the  profits,  had  improved  the  real  estate  by  the  erec- 
tion of  houses,  and  one  of  the  complainants  had  a  claim  against 
the  defendant  for  board  and  tuition.     All  these  items  they  insist 
constitute  the  debts  which  are  a  charge  upon  the  defendant's 
real  estate,  and  they  pray  the  court  to  direct  what  part  of  the 
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real  estate  shall  be  sold  to  constitute  a  fund  for  the  payment  of 
these  debts. 

Id  order  that  the  chancellor  might  be  enabled  to  see  what 
part,  and  how  much  of  the  real  estate  should  be  sold,  they  pray 
that  an  account  be  taken,  and  the  balance  due  them  be  ascer- 
tained. 

Clearly  there  is  nothing  multifarious  in  this.  The  principal 
matter  for  which  the  bill  is  filed,  is  to  obtain  the  direction  and 
authority  of  the  chancery  court  for  the  sale  of  a  portion  of  the 
real  estate  to  pay  debts.  As  an  incident  to  the  decree  sought, 
the  settlement  of  their  accounts  is  indispensable.  It  may  be, 
that  they  ask  a  sale  of  land,  for  the  payment  of  debts  they  had 
no  right  to  contract,  and  whiSh  the  defendant  is  not  bound  to 
pay.  Still  the  exhibition  of  such  an  item  in  their  bill  does  not 
make  it  multif£uious.  If  it  be  wrong,  let  it  be  rejected  in  tak- 
ing the  account.  But  certainly,  the  question  whether  the  de- 
fendant's lands  should  be  ^d  to  pay  for  the  improvements  on 
the  lot  in  Clarksville,  or  for  the  board  and  tuition  of  the  defend- 
ant at  Hinton's,  cannot  affect  the  right  of  the  executors  to  a  de- 
cree for  the  sale  of  lands  to  pay  any  sums  they  may  have  ad- 
vanced out  of  their  own  funds  in  payment  of  the  testator's  debts. 
But  we  apprehend  that  any  necessaries  which  Hinton  furnished 
the  defendant  should  be  paid  for,  and  might  be  retained  by  him 
as  executor  if  he  had  funds  in  his  hatids. 

If  the  will  gives  him  authority  to  sell  land  for  the  payment  of 
debts,  and  he  chooses  to  come  into  a  court  of  chancery,  that 
his  discretion  may  be  controlled  and  directed  by  the  court,  no 
reason  can  be  seen  why  this  matter  may  not  be  taken  into  the 
account. 

The  improvement  upon  the  lot  in  ClarksviUe,  is  also  a  pro- 
per subject  for  the  account.  The  rents  that  have  been  receiv- 
ed, although  not  properly  within  the  scope  of  their  duties  as  ex- 
ecutors, still  having  assumed  the  trust,  and  it  being  a  matter  in 
reference  to  the  genered  subject  of  the  estate,  and  between  the 
same  parties,  should  be  taken  into  the  account,  and  does  not 
constitute  the  bill  multifarious.  Story  on  Pleadings,  sec.  685, 
p.  410,  sec.  639. 

2.  But  if  upon  a  strict  scrutiny  of  this  bill,  it  should  turn  out 
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to  be  liable  to  the  objection  of  multifariousness,  the  objection 
comes  too  late.  The  defendant  should  have  demurred  to  the 
bill.  He  has  not  done  so,  but  has  answered,  submitting  to  an 
account,  without  any  objection,  even  in  the  answer,  to  the  frame 
of  the  bill. 

Mr.  Justice  Story,  in  his  Commentaries  on  Equity  Pleading, 
sec.  284,  says:  **if  the  objection  for  multifariousness  be 
not  taken  by  demurrer  and  the  cause  goes  on  to  a  hearing,  the 
objection  is  waived  by  the  parties  although  the  court  propria  jure 
may  insist  upon  it."  And  so  this  court  held,  at  the  present 
term,  in  the  case  of  Hickman  vs.  Cooke  and  others.  But  in  this 
case  the  court  did  not  insist  upon  it  at  the  hearing.  In  March, 
1838,  a  decretal  order  was  made,  referring  the  matter  to  the  mas- 
ter for  an  account. 

In  March,  1840,  upon  exceptions  to  that  account,  the  cause 
was  again  heard,  the  exceptions  sustained,  and  a  decree  parti- 
cularly settling  the  matters,  which  were  submitted  for  account, 
was  rendered,  and  the  whole  case  again  referred  for  the  master's 
report.  In  March,  1842,  that  report  came  on,  upon  exceptions, 
and  the  chancellor  disregarding  the  exceptions,  dismissed  the 
bill,  as  we  are  told  for  multifariousness.  We  think  after  an  in- 
terlocutory decree,  it  is  too  late  for  the  court,  propria  jure^  to  in- 
sist upon  this  objection. 

AU  the  expense  has  then  been  incurred,  and  much  of  it  by 
reason  of  the  action  of  the  court.  Had  the  chancellor  dismiss- 
ed this  bill  in  March,  1838,  when  it  was  first  before  him,  the 
costs  would  have  been  trifling  and  the  parties  could  have  had 
their  dispute  settled  before  this  time,  by  a  bill  differently  framed. 
A  large  amount  of  costs  have  been  incurred,  and  four  years 
delay  by  reason  of  the  action  of  the  court. 

After  all  this,  we  think  it  is  too  late  for  the  court  to  insist  up- 
on the  objection,  after  it  has  been  waived  by  the  parties,  especi- 
ally in  a  case  like  this,  where  if  the  objection  exist  at  all,  cer- 
tainly no  insuperable  difficulties  are  in  the  way  of  an  easy  ad- 
justment of  the  whole  matter. 

Let  the  decree  be  reversed  and  the  cause  remanded  to  Ixj 
proceeded  in. 
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1.  A  judgment  creates  a  lien  upon  equitable  estates  which  may  be  asserted  in  chancery. 
This  lien  is  co-exteusive  with  the  lien  which  at  law  exists  upon  leg-al  estates,  and  may 
be  enfofced  withont  the  issaaoce  and  return  of  a  Jl.  /a. 

2.  The  right  of  priority  which  exists  at  law  in  faror  of  the  elder  judgment  is  preaerv* 
ed  in  equity. 

3.  A  judgment  binds  lands  acquired  by  the  debtor,  after  the  rendition  of  the  judgment, 
either  by  purchase  or  descent,  and  bindfe  often  acquired  equitable  estates. 

4.  A  just  construction  of  the  act  of  1831,ch.  9(>,  sec.  7,  which  provides,  that  all  judg- 
ments in  a  court  of  record  shall  be  a  lien  on  the  lands  of  the  debtor  from  the  date  of 
their  rendition,  provided  an  execution  is  taken  out  and  the  land  sold  within  twelve 
months,  where  the  debtor  acquires  lands  after  the  rendition,  gives  the  judgment 
creditors  12  mouths  from  the  lime  the  legal  title  accrues  to  the  debtor,  within  which 
he  may  make  his  lien  effectual  by  a  levy  and  sale.  The  same  construction  should 
prevail  in  regard  to  after  acquired  equitable  estates.  If  the  judgment  be  registered 
within  sixty  days  after  the  debtor  acquires  the  equitable  interest,  and  the  bill  filed 
within  ten  days  after  the  return  of  an  execution  unsatisfied,  the  lien  would  be  pre- 
served. 


jP.  B.  Foggj  for  complainants,  cited  and  commented  on  the 
following  authorities:  15  John.  R.  464,  8  S  &  R.  440,  Sugd.  on 
Vendors,  621,  Preston  on  Property  3d  part  324,  325,  326,  1 
Leigh  140,  2  Leigh  268,  5  Con.  Ch.  R.  123,  128,  16  Vesey 
419,  4Maddox  503,  2  Ch.  Cas.  180,  1  Ch.  Cas.  35,  McNairy 
vs.  Ea-stlandy  10  Yerg.  R.,  1  John.  Ch.  R.  300,  566,  2  John. 
Ch.  R.  155,  3  John.  Ch.  R.  345. 

Campbell,  for  Cassaday,  cited  and  relied  on,  10  Yerg.  R.  310, 
2  Paige  367,  1  Paige  639,  3  Paige  478,  8  East  467,  Peck  R. 
30,  4  Haywood  R.  90,  5  Hay.  53,  1  Yerg.  R.  21,  2  Yerg.  Rep. 
400,  Sudgen  on  Vendors  621,  note,  6  Binney  136,  9  Wend.  60, 
4  John.  Ch.  R.  529,  2  John.  Ch.  R.  307, 3  Atk.  357,  16  John. 
R.  197, 17  John.  R.  355,  1  John.  Ch.  R.  54,  2  Atk.  107. 

Greex,  J.  delivered  the  opinion  of  the  court. 

In  this  case,  the  complainants,  who  are  judgment  creditors  of 
G.  M.  D.  Cantrell,  seek  to  subject  an  equitable  estate,  which 
has  fallen  to  him  since  the  rendition  of  their  judments,  to  the 
satisfaction  thereof. 

Tho  defendant  Cassaday   resists   this  claim,  on  the  ground 
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that  he  also  is  a  judgment  creditor  of  CantreU,  and  in  satisfac- 
tion of  his  judgment  hsis  received  from  Cantrell  an  assign- 
ment of  all  his  interest  in  the  estate  in  question.  All  the  com- 
plainants' judgments  are  older  than  the  judgment  of  Cassaday, 
and  they  insist  that  they  have  an  equitable  lien  by  virtue  of  their 
judgments,  upon  the  equitable  estate  of  Cantrell,  superior  to  the 
junior  judgment  of  Cassaday,  or  the  assignment  of  Cantrell  to* 
him.  The  counsel  for  the  complainants  do  not  insist  that  the 
interest  of  Cantrell  is  a  trust  of  such  a  character,  as  that  an 
execution  at  law  would  have  enabled  them  to  seize  and  sell  it, 
but  they  say,  that  a  judgment  creates  a  lien,  to  be  asserted, 
in  a  court  of  chancery,  upon  equitable  estates,  co-extensive  with 
the  lien,  which  at  law  exists  upon  legal  estates. 

This  proposition  the  counsel  for  the  defendant,  Cassaday, 
denies,  and  this  is  the  first  question  for  our  consideration.  In 
Preston  on  Property,  (3d  part  326)  it  is  said:  "In  the  contem- 
plation of  a  court  of  equity,  a  judgment  is  binding  on  trust 
estates,  as  on  legal  estates."  And  again,  (p.  327:)  "As  against 
trust  estates,  and  equities  of  redemption,  judgments  ajSbrd  only 
an  equitable  lien,  and  such  interest  or  lien  may  be  discharged 
by  a  purchase  for  a  valuable  consideration  without  notice." 
Thus  according  to  this  learned  author,  a  judgment  creates  a 
lien,  which  a  court  of  equity  will  enforce  upon  equitable  estates, 
without  the  issuance  and  return  of  a  ^.  fa.  The  only  diflfer- 
ence  as  laid  down  by  him,  in  the  page  last  quoted  is,  that  where 
a  judgment  creates  a  lien  upon  legal  estates,  the  judgment 
creditor  may  pursue  his  remedy  without  regard  to  the  point  of 
notice,  and  notwithstanding  a  bona  Jide  sale  without  notice, 
while  the  purchaser  of  an  equitable  estate  without  notice, 
would  take  it  discharged  from  the  lien  of  the  judgment. 

So  in  Sugden  on  Vendors,  (9  Ed.  616,)  it  is  laid  down,  "that 
a  judgment  is  a  lien  in  equity,  and  that  by  the  first  principles  of 
a  court  of  equity,  a  purchaser  with  notice  of  any  incumbrance, 
is  bound  by  it,  in  the  same  manner  as  the  person  was  of  whom 
he  purchased."  See  also,  TunstaU  vs.  Trapjjes^  6  Cond.  Ch. 
Rep.  123,  129, 16  Vesey  419, 4  Maddox  603.  In  the  case  of 
McNairy  vs.  EasiUmdj  (10  Yerg.  R.)  this  court  decided  that  a 
bill  might  be  brought  by  a  judgment  creditor,  to  subject  the 
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equitable  estate  of  the  debtor,  without  showing  that  an  exe- 
cution at  law  had  been  returned,  nulla  bona^  before  the  bill  was 
filed.  And  this  opinion  proceeded  upon  the  express  ground 
that  the  judgment  was  a  lien  upon  the  equitable  estate.  In  fa- 
vor of  the  elder  judgment  a  legal  priority  is  preserved  in  equity. 
10  John.  R.  722.  But  it  is  said,  that  as  the  estate  in  question 
was  acquired  by  Cantrell,  after  the  rendition  of  all  the  judg- 
ments in  favor  of  complainants,  they  do  not  bind  it.  In  Sug- 
den  on  Vendors,  (621)  it  is  laid  down,  that  judgments  do  bind 
after  acquired  lands.  Preston  (dd  part  326)  says:  ''When  a 
judgment  is  duly  docketed  it  is  binding  at  that  time  on  all  the 
lands  of  the  owner,  and  on  all  the  lands  he  shall  afterwards  ac- 
quire by  purchase  or  descent."  Such  is  also  the  doctrine  in 
New  York.  15  John.  Rep.  464.  But  in  Pennsylvania  a  differ- 
ent rule  prevails.  In  the  case  of  Calhoun  vs.  Snyder^  (6  Binn. 
138)  it  is  said,  the  authorities  cited  in  the  note  in  Sugden,  do  not 
warrant  the  doctrine  laid  down  by  him.  We  have  not  access 
to  those  books,  but  we  feel  safe  in  yielding  to  the  high  authority 
of  Preston  and  Sugden.  And  indeed  it  seems  to  us  that  the 
symmetry  of  the  law  requires  that  we  should  bold  the  doctrine 
laid  down  by  them.  We  are  of  opinion,  therefore,  that  a  judg- 
ment will  bind  after  acquired  lands  of  the  debtor.  But  our 
acts  of  assembly  limit  the  operation  of  this  lien,  and  prescribe 
the  time  and  manner  within  which  it  may  be  made  eflfectual. 
By  the  act  of  1831,  ch.  90,  sec.  7,  (Car.  &Nick.  419)  it  is  de- 
clared, that  all  judgments  in  a  court  of  record,  shall  be  a  lien 
on  the  debtor's  land  from  the  date  of  their  rendition,  provided 
an  execution  is  taken  out  and  the  land  sdd  within  twelve 
months.  We  think  a  just  c<xistructionof  this  act  of  assembly, 
would  give,  in  relation  to  after  acquired  lands,  twelve  months 
from  the  time  the  title  may  accrue  to  the  debtor,  within  which 
the  creditor  may  make  his  lien  effectual,  by  a  levy  and  sale. 

The  act  of  1832,  ch.  11,  sec.  3,  (Car.  &  Nic.  323,)  provides, 
that:  '^A  judgment  or  execution  at  law,  shall  not  bind  equitable 
interest  in  real  estate  or  other  property,  or  legal  or  equitable 
interest  in  stock,  or  choses  in  action,  unless  a  memorandum  of 
said  judgment,  stating  the  amount  and  date  thereof,  with  the 
names  of  the  parties,  be  registered  in  the  register's  office  of  the 
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county  where  the  real  estate  is  situated,  in  cases  where  real 
estate  is  to  be  subjected,  and  all  other  cases,  in  the  county  where 
the  debtor  resides,  within  sixty  days  from  the  rendition  of  said 
judgment,  and  the  lien  shall  cease,  unless  the  bill  in  equity  to 
enforce  said  lien,  is  filed  within  ten  days  from  the  time  of  the 
return  of  the  execution  unsatisfied."  Here,  the  unlimited  lien 
which  the  law  previously  gave,  is  circumscribed,  and  made  to 
depend  upon  several  acts  to  be  done  by  the  creditor,  who  might 
wish  to  enforce  it.  He  must  register  his  judgment  in  the  coun- 
ty where  the  land  lies,  in  sixty  days  from  the  time  of  the  rendi- 
tion thereof,  and  he  must  file  his  bill  to  enforce  the  lien  in  ten 
days  after  the  return  of  the  execution  unsatisfied.  Unless  these 
things  be  done,  the  statute  expressly  declares,  that  a  judgment 
or  execution  at  law,  shall  not  bind  equitable  interest  in  real 
estate. 

But  in  relation  to  after  acquired  equitable  estates,  the  rule  of 
construction  of  this  statute  must  be  the  same  as  the  one  w^e 
have  indicated  in  relation  to  the  act  of  1831,  applicable  to  legal 
estates.  If  the  judgment  be  registered  in  sixty  days  after  the 
lands  are  acquired,  and  the  bill  be  filed  in  ten  days  after  the 
return  of  an  execution  unsatisfied,  we  think  it  would  give  to 
the  prior  judgment  a  superior  lien  to  a  subsequent  one,  and  one 
that  might  be  enforced  against  a  purchaser  with  notice  of  such 
judgment.  It  cannot  be  assumed,  that  because  the  case  of  a 
judgment  rendered  more  than  sixty  days  before  the  equitable 
title  to  the  estate  was  acquired  by  the  debtor,  is  not  within  the 
words  of  this  act,  such  case  is  not  to  be  operated  upon  by  the 
act  at  all,  and  the  lien  is  to  continue  without  limitation,  as 
though  no  statute  existed  on  the  subject.  The  act  expressly 
declares,  that  a  judgment  at  law  shall  not  bind  equitable  interest 
in  real  estate,  unless  the  same  be  registered,  and  the  bill  be 
filed  within  the  time  prescribed.  Now,  although  the  case  of  a 
judgment  more  than  sixty  days  before  the  estate  comes  to  the 
debtor,  is  not  within  the  words  of  the  act,  so  as  to  give  the  cred- 
itor the  lien  therein,  conferred;  yet  it  is  within  the  prohibitory 
words,  so  as  to  deprive  him  of  the  lien.  If,  therefore,  such 
judgment  becomes  a  lien  upon  such  estate  at  all,  it  must  be  by 
an  equitable  construction  of  the  statute;  and  in  construing  the 
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case  within  the  statute,  it  must  be  subject  to  all  requisitions 
that  are  imposed  upon  those  whose  judgments  are  rendered 
against  persons  then  entitled  to  equitable  estates.  We  under- 
stand this  statute  to  mean,  that  as  against  a  junior  judgment^ 
properly  registered,  and  proceeded  on  as  the  act  directs,  or  a 
purchaser  for  value  without  regard  to  notice  a  judgment  credr 
itor,  who  has  not  complied  with  the  requisitions  of  the  statute, 
has  lost  his  priority  of  satisfaction.  As  against  the  debtor  or 
volunteers  under  him,  it  was  not  intended  to  operate. 

Independently  of  this  statute,  a  bona  fide  purchaser,  without 
notice,  would  hold  an  equitable  estate  against  a  judgment  cred- 
itor of  the  vendor.  The  judgment  bound  the  equitable  interest 
against  those  purchasers,  only,  who  had  notice  of  its  existence. 
But  the  statute  comes  with  a  prohibition  of  the  rule  that  pre- 
viously prevailed.  It  says  the  judgment  shall  not  bind  equita- 
ble estates,  unless  the  judgment  be  registered  and  the  bill  filed 
in  the  time  prescribed.  Any  creditor  or  purchaser  who  may 
acquire  the  estate  can  now  resist  the  claim  of  a  prior  judgment 
creditor  who  has  not  complied  with  the  statute. 

We  think,  therefore,  that  the  defendant,  Casseday,  himself 
being  a  judgment  creditor,  and  having  a  right  to  register  his 
judgment,  and  file  his  bill  to  subject  this  interest  to  the  payment 
of  his  debt,  had  a  right  to  receive  the  assignment  in  satisfac- 
tion of  his  judgment,  and  having  thus  acquired  the  estate,  giv- 
ing its  full  value,  he  is  entitled  to  hold  it  in  preference  to  older 
judgment  creditors,  who  have  failed  to  adopt  the  proceedings 
required  by  the  act  of  assembly  without  being  required  to  show 
he  purchased  without  notice  of  the  complainants'  judgment. 

Let  the  decree  be  reversed,  and  the  bill  dismissed. 

84 
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1.  A  cbancarjr  coort  applies  the  azcen  of  iatareit  which  u  paid  from  tine  to  fima  to 
the  ditchai^  of  the  principal  sam  due,  and  until  the  excess  of  interest  so  applied 
shall  discharf e  the  principal  sum  due,  the  borrower  is  not  entitled  to  recerer  any 
thing  irom  the  tender.  The  statute  of  limitatioos  does  not  begin  to  ran  until  the 
principal  is  thus  discharged  and  the  lender  becomes  indebted  to  the  borrower  bj 
such  application  of  the  exceuive  interest. 

%  The  prices  fixed  upon  propeKj  bj  the  parties  when  fairly  done,  cannot  be  changed 
or  controlled  by  courts  of  justice. 

This  bill  was  filed  by  Boyers  against  Boddie,  in  the  chance- 
ry court  on  the  27th  day  of  February,  1841,  for  the  purpose 
of  recovering  back  excessive  interest  paid  to  Boddie  on  a  note 
executed  on  the  4th  day  of  March,  1823,  for  $8000,  and  pajra- 
ble  on  the  4th  day  of  March,  1824.  At  the  date  of  the  execu- 
tion of  the  note  an  interest  note  for  800  was  also  executed. 
The  note  for  the  sum  loaned  was  renewed  annually,  and  also 
an  interest  note,  which  was  paid  at  maturity.  In  1833,  $2,200 
of  the  principal  sum  was  paid.  On  the  12th  of  January,  1839, 
he  paid  774  45,  and  on  the  24th  April,  1840,  he  discharged 
the  balance  $5,100  by  the  sale  and  conveyance  of  real  es- 
tate. 

The  chancellor  by  interlocutory  decree  ordered  the  clerk  and 
master  to  report  the  amount  of  excessive  interest  paid.  He 
reported  the  sum  of  $8,958.  It  came  on  to  be  heard  before 
chancellor  Bramhtt,  at  the  October  term,  1842.  He  allowed  a 
set-off  which  reduced  the  sum  to  $3,899,  and  ordered  a  recove- 
ry for  that  amount 

The  defendant  appealed. 

Chald  and  Fogg^  for  complainant  cited,  Weatherhead  vs.  Boy^ 
ersf  7  Yerg.  563,  6  Johnson  Ch.  105, 5  Law  Lib.  82,  Gas.  Temp. 
Talbot,  37,  Chitty  Cont.  192,  8  East,  383,  2  Burrow,  1005,  1 
Johnson  Ch.  556, 1  Leigh.      2  John.  Ch.        20  John.  285. 

Meigs,  Sot  defendant  cited,  Story  Eq.  sec.  202,  2  Douglass, 
697,  8,  9,  20  Com.  L.  Rep.  60,  61,  6  Com.  L.  Rep.  867,  29 
Com.  L:  R.  13,  14, 16  Wend.  574, 2  How.  R.  466,   1  J.  C.  R. 
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367,  439,  Story  £q.  sec.  301, 3  J.  J.  Marshall  16,  5  Monroe 
469,  Story,  sec-  629, 1618,  1619,  1620. 

John  J.  WhitCf  on  the  same  side,  cited,  20  John.  293,  7  Ba- 
con 204, 1  Term  161,  8  East  388,  Cas.  Temp.  Talbot  38,  Com- 
yn  on  Usury  79,  6  John.  Ch.  110,  2  Shower  916,  Douglass 
696,  M.  &  Y.  363,  8  Yerger  241, 2  Scho.  &  Lef.  629, 2  John. 
Ch.  191,1  Atk.494,7John.Ch.90,  114,  6  Ibid  266,289,  1 
Paige  239, 2  Ves.  Jr.  92,  19  Ibid  180,  1  Ves.  &  B.  246, 1  Yerg. 
243. 


Heese,  J.  delivered  the  opinion  of  the  court. 

We  learn  from  the  record  that  complainant  and  defendant, 
prior  to  the  year  1823,  had  been  partners  in  a  mercantile  con- 
cern. In  that  year  a  dissolution  took  place.  The  business  had 
been  prosperous  and  profitable,  and  the  defendant,  by  the  con- 
tract of  dissolution,  received  for  his  share  of  the  profits  ten  thou- 
sand dollars  in  cash  notes  due  to  the  firm;  and  as  the  complain- 
ant proposed  to  continue  in  business,  it  was  agreed,  that  the  de- 
fendant should  permit  hb  share  of  the  capital  advanced,  eight 
thousand  dollars,  to  remain  in  the  hands  of  the  complainant  so 
long  as  he  might  wish  to  retain  it,  provided  the  defendant  deem- 
ed it  secure,  on  the  terms  of  the  complainant  paying  to  the  de- 
fendant interest  at  the  rate  of  ten  per  centum  per  annum.  In 
pursuance  of  this  agreement,  at  the  date  referred  to,  complain- 
ant executed  to  defendant  his  note  for  eight  thousand  doUcurs, 
due  twelve  months  after  date,  and,  also,  his  note  for  eight  hun- 
dred dollars,  due  at  the  same  lime^  to  secure  the  interest  at  the 
rate  stipulated.  At  the  end  of  the  year  the  note  for  the  eight 
thousand  dollars  was  renewed,  the  note  for  the  eight  hundred 
paid,  and  a  new  note  given  for  eight  hundred  dollars  to  secure 
the  payment  of  the  stipulated  interest  upon  the  eight  thousand 
dollar  note;  and  so  on,  from  year  to  year,  these  notes  of  eight 
thousand  and  eight  hundred  dollars  were  concurrently  given; 
the  larger  note  being  uniformly  renewed,  and  the  smaller  note 
uniformly  paid  and  taken  up,  and  another  of  the  sam^  amount 
and  for  the  same  purpose  executed,till  the  4th  6f  March,  1833, 


668  NASHVILLE  i 

when  complainant  paid  twenty-two  hundred  dollars  of  what 
was  considered  principal;  after  which,  notes  for  $5,800,  and 
$680  interest  were  given,  and  the  renewal  of  the  one  and  the 
payment  and  re-execution  of  the  other  continued  with  the  same 
uniformity  as  before,  till  the  12th  January,  1839,  when  com- 
plainant paid  the  interest  note  falling  due  the  4th  of  March  as 
he  avers,  and  $775  of  what  was  deemed  principal,  and  on  the 
24th  April,  1840,  he  paid  up  the  principal  and  interest  in  fuU, 
by  conveyance  of  real  estate,  estimated  by  the  parties  at  five 
thousand  one  hundred  dollars.  In  less  than  a  year  after  this 
settlement,  to  wit,  on  the  27th  February,  1841,  this  bill  was 
filed.  Its  object  is,  to  have  the  excess  of  interest  beyond  the 
legal  rate  refunded. 

The  facts  above  set  forth  are  all  stated  in  the  answer.  The 
defendant,  however,  relies  and  insists  upon  the  statute  of  limita- 
tions of  three  and  six  years,  accordingly  as  the  court  may  sup- 
pose one  or  the  other  to  apply.  The  decree  below  was  in  favor 
of  the  complainant. 

On  the  one  side  it  has  been  contended  that  this  was  a  con- 
tinuous contract,  from  1823,  till  1840,  the  annual  payments  and 
securities  being  but  steps  and  processes  in  that  contract,  and 
made  in  pursuance  thereto,  and  that  the  statute  would  not  be- 
gin to  run  until,  by  application  of  the  annual  excess  of  interest 
to  the  priucipal  as  payment,  the  principal  itself  should  be  ex- 
hausted; and  the  time  at  which  this  took  place  being  in  1837» 
something  less  than  six  years  of  the  fiUng  of  the  bill,  that  the 
statute  constitutes  no  bar  in  the  case. 

On  the  other  side  it  has  been  urged  with  much  zeal  and  in- 
genuity, that  the  statute  does  apply;  that  an  action  at  law  might 
have  been  annually  brought  for  the  excess  of  interest  over  six 
percent.,  so  soon  as  the  same  might  have  been  paid,  in  which 
action,  the  principal  note  having  been  renewed  for  twelve 
months,  the  court  of  law  would  not  have  turned  the  plaintiff 
round  by  applying  the  excess  of  usury  as  a  payment  to  the  prin- 
cipal. We  doubt  whether  this  would  have  been  so.  For  the 
court  at  law  would  not  have  ascertained  that  there  had  been  an 
excess  of  interest  but  by  proof  that  the  eight  hundred  dollar 
note  taken  up  and  paid,  was  intended  for  the  concurrent  in- 
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terest  upon  the  eight  thousand  dollar  note  renewed,  and  if  a 
credit  of  the  excess  had  been  applied  as  a  payment  to  that  note, 
there  would  have  been  no  money  in  the  hands  of  the  defendant, 
which  ex  equo  et  bono,  he  might  not  have  retained.  But  be  this 
as  it  may,  such  technical  right  to  maintain  the  action  at  law,  if 
it  existed  on  the  one  hand,  or  supposed  technical  difficulty  in 
defending  such  action  on  the  other,  can  have  no  material  bear- 
ing on  the  question  before  us.  As  a  court  of  chancery  we  can- 
not but  see  that  all  these  concurrent  notes,  all  these  payments 
and  renewals,  incorporate  themselves  into  one  continuing  con- 
tract and  transaction.  And  the  well  settled  rule  in  chancery  in 
such  cases,  is  to  consider  and  apply  the  excess  of  usurious  in- 
terest to  the  payment  of  the  principal  sum  due;  and  until,  there- 
fore, the  principal  sum,  by  such  payment,  be  exhausted,  the 
borrower  is  not  entitled  in  equity  to  recover  any  thing  back 
from  the  lender.  This  did  not  take  place,  as  has  been  said,  in 
the  case  before  us,  until  the  year  1837,  and  within  less  than  six 
years  before  the  filing  of  this  bill.  The  statute,  therefore,  cre- 
ates no  bar. 

As  to  the  abatement  claimed  by  the  defendant,  on  the  ground 
that  the  notes  for  interest  were,  to  some  extent,  paid  in  goods 
and  in  common  currency,  of  less  value  than  the  nominal  amount 
at  which  thev  were  received,  and  that  the  real  estate  taken  in 
payment,  on  final  settlement,  was  not  worth  the  estimated 
amount,  we  are  of  opinion  that  the  abatement  claimed  cannot 
be  allowed.  The  prices  fixed  upon  property  by  parties  them- 
selves, when  fairly  done,  cannot  be  changed  or  controlled  by 
courts  of  justice.  If,  indeed,  such  prices  be  fraudulent  or  co- 
lorable, to  evade  usury,  a  different  rule  would  exist.  But  here, 
neither  the  general  complexion  of  the  transaction,  the  paticular 
facts  of  the  case,  or  the  condition  and  relation  of  the  parties 
to  each  other,  will  justify  such  inference.  Upon  the  whole  the 
decree  of  the  chancellor  will  be  affirmed. 
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H.  R.  W.  Hill  vs.  The  Planters'  Bank. 

1.  The  declaratioQ  againit  the  endorser  of  a  bill  of  exchao^,  averred  protect  for  ooo* 
acceptauce  and  non-payment,  and  concludes;  **of  all  of  wvhtch  said  several  premises 
the  said  H.  R.  W.  H1U  had  then  and  there  dae  notice:"  Held,  that  this  allegation  of 
notice  was  sufficient. 

2.  An  a^eut,  resident  at  New  Orleans,  to  whom  a  bill  was  endorsed  for  collection,  aod 
which  was  protested  for  non-acceptance,  gave  notice  to  the  principal,  resident  at 
Nashville,  and  the  principal  thereupon  gave  notice  to  the  endorirer,  resident  at  New 
Orleans:  Held,  that  this  notice  was  good. 

3.  Hill,  J.  Dick  &  N.  Dick,  were  partnert  under  the  firm  name  of  N.  &.  J.  Dick  &  Co. 
at  New  Orleans,  and  under  the  firm  name  of  H.  R.  W  Hill  &  Co.  at  Nashville.  H- 
R.  W.  Hill  &Co.  drew  a  bill  on  the  house  at  New  Orleans,  which  was  protested  for 
non*acceptance:  Held,  that  the  honse  at  Nashville  was,  m  instnti,  informed  of  tha 
non-acceptance  and  no  notice  necessary. 

4.  The  3d  section  of  the  act  of  1801,  ch.  18,  authorizing  an  endorser  of  a  bill  of  ex 
change  to  be  discharged,  if  upon  due  notice  the  holder  refuses  to  sue,  does  not  a|^l/ 
to  cases  where  the  drawer  resides  out  of  the  State. 

Mmgs  and  Campbell,  for  the  plaintiff  in  enor. 
Foggf  for  the  defendant  in  error. 

Reese,  J.  delivered  the  opinion  of  the  court. 

Peter  Rives,  of  the  State  of  Arkansas,  drew  a  bill  of  ex- 
change upon  the  house  of  N.  &  J.  Dick  &  Co.  of  New  Orleans, 
which  was  endorsed  by  H.  R.  W.  Hill  &  Co.  to  Connor  &  Mc- 
Ahster,  and  by  them  to  the  Planters'  Bank,  and  the  Planters' 
Bank  by  N.  Hobson  th^-  cashier,  endorsed  the  same  to  the  Me- 
chanics and  Traders  Bank  of  New  Orleans.  The  latter,  who 
were  the  BLgpnts  of  the  Planters'  Bank,  duly  presented  the  same 
for  acceptance,  to  the  house  of  N.  &  J.  Dick  &  Co.  who  refused 
to  accept,  and  the  same  was  protested  for  non-acceptance;  and 
notice  duly  given  to  the  Planters'  Bank  at  Nashville,  and  by 
the  latter  to  H.  R.  W.  Hill  at  New  Orleans,  who  then  resided 
at  that  place.  The  house  of  H.  R.  W.  Hill  &  Co.  of  Nash- 
ville, and  of  N.  &  J.  Dick  of  New  Orleans,  ahhough  difiering 
in  the  style  of  the  firms,  were  identical,  as  partners;  Hill  be- 
ing a  partner  in  the  New  Orleans  house,  and  N.  &  J.  Dick  in 
the  Nashville  house.  The  same  Peter  Rives,  made  his  promis- 
sory note  to  H.  R.  W.  Hill  &  Co.,  payable  at  the  Planters' 


DECEMBER  TERM,  1842.  671 

[Hill  v#.  PlAOtett*  B&nk.J 

Bank  at  Nashville,  which  by  the  said  H.  R.  W.  Hill  &  Co.  was 
endorsed  to  Connor  &  McAlister,  and  by  them  to  the  Planters* 
Bank.  This  note  at  maturity  was  duly  protested  for  non-pay- 
ment, and  notice  to  Hill  and  the  other  endorsers,  duly  directed 
and  in  proper  time  placed  in  the  post  offices.  It  was  admitted 
on  the  trial,  that  H.  R.  W.  Hill  had  more  than  thirty  days  be- 
fore the  commencement  of  this  action  given  due  notice  to 
the  bank,  to  sue  Rives,  the  drawer  of  the  bill  and  the  maker  of 
the  note,  as  required  by  the  provisions  of  the  act  of  1801,  ch. 
18,  sec.  3.  It  appears,  as  has  been  stated,  that  Rives  was  a 
citizen  and  resident  in  Arkansas;  and  it  did  not  appear,  that  he 
had  been  in  the  State  of  Tennessee  subsequently  to  the  notice, 
or  that  he  had  any  property  within  the  State  of  Tennessee* 
The  first  count  in  the  declaration  is  upon  the  bill  of  exchange, 
and  avers  protest  for  non-acceptance,  and  also  for  non-pay- 
ment, and  concludes:  '^of  ^all  which  said  several  premises,  the 
said  H.  R.  W.  Hill  &  Co.  then  and  there  had  due  notice." 

1.  The  first  objection  taken  is,  that  the  general  allegation  as 
to  notice  in  the  declaration  is  not  sufficient. 

We  think  it  is  sufficient,  and  that  this  opinion  is  maintained 
by  the  authorities,  to  which  we  have  been  referred  on  the  other 
side.  3  John.  301  and  207;  and  especially  is  this  so,  after 
verdict. 

2.  It  is  said  the  notice  proved  as  to  the  bill  of  exchange  is 
insufficient  being  sent  to  the  bank  here,  and  by  the  bank  to  New 
Orleans.  The  case  in  5th  Mason,  366,  is  identical,  in  all  its 
leading  circumstances,  with  the  case  before  us.  It  was  very 
fully  considered  by  Mr.  Justice  Stoiy,  a  great  authority  in  all 
questions,  and  espaciaUy,  in  all  questions  of  commercial  law, 
and  he  held  that  the  agent,  in  that  case  a  bank  in  Boston,  was 
duly  bound,  as  if  it  had  been  bolder,  or  owner  of  the  note,  to 
transmit  the  notice  to  its  principal,  the  owner,  in  Portsmouth, 
and  that  notice  by  such  principal  or  owner,  to  the  endorser, 
who  resided  in  Boston,  was  sufficient  and  would  bind  the  en- 
dorser; and  upon  a  full  view  of  the  cases,  he  held  that  if  each 
of  the  parties,  holders  of  the  note,  gave  notice  to  his  immedi- 
ate endorser,  however  circuitous  such  notice  might  be  in  their 
progress,  it  would  be  sufficient.    And  this  has  been  often  held 
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to  be  so  in  this  court.  Moreover,  as  has  been  said,  in  the  state- 
ment of  this  case,  the  houses  of  H.  R.  W.  Hill  &  Co.,  and  of 
N.  &  J.  Dick  were  identical,  differing  in  the  style,  and  not  at  all 
in  the  persons.  In  such  case,  whatever  might  have  been  the 
effect  if  Hill  alone  had  been  a  member  of  both  firms,  and  oth- 
ers, third  persons,  had  been  his  partners,  in  the  house  of  H. 
R.  W.  Hill  &  Co.,  we  are  of  opinion  that  the  identical  firms, 
were  affected  with  notice  of  the  non-acceptance.  In  other 
words  when  Hill,  N.  &  J.  Dick,  have,  calling  themselves  H.  R. 
W.  Hill  &  Co.,  drawn  a  bill  upon  themselves  at  New  Orleans, 
by  the  style  of  N.  &  J.  Dick  &  Co.,  the  house  here,  eo  instantly 
is  informed  of  such  non-acceptance;  so  in  either  view,  the  no- 
tice in  this  case,  is  well  enough. 

3.  As  to  the  third  ground  of  error  assigned,  the  circuit  court 
charged  the  jury,  that  the  3d  section  of  the  act  of  1801,  ch.  18, 
did  not  apply  to  a  case,  where  a  note  or  bill  of  exchange  w^as 
actually  negotiated  upon  consideration,  and  in  due  course  of 
trade,  but  only  to  cases  where  the  endorsement  was  made  for 
the  accommodation  of  the  maker  or  drawer,  and  also,  that  Pe- 
ter Rives  not  being  a  citizen  of  the  State,  the  bank  was  not 
bound  to  sue  in  a  foreign  State;  and  that  such  case,  did  not 
come  within  the  purpose  and  meaning  of  the  act  of  1801.  We 
deem  it  unnecessary  to  say  any  thing  upon  the  distinction  made 
by  the  circuit  judge,  between  endorsements  in  the  course  of 
trade,  and  upon  accommodation,  because  we  are  satisfied  on 
the  other  ground,  that  the  act  does  not  intend  that  suits  shall 
be  brought  without  the  jurisdiction  of  Tennessee.  The  time 
given,  30  days,  the  reason  assigned,  lest  the  drawer  should  be- 
come insolvent,  or  emigrate  and  leave  the  State,  the  nature  of 
the  thing,  as  a  municipal  regulation,  the  absurdity  of  the  con- 
trary supposition,  all  constrain  us  to  hold,  that  the  act  does  not 
embrace  such  a  case  as  this. 

And  this  court  must  be  careful,  unless  the  plain  meaning  of 
the  Legislature  shall  compel  them,  while  they  extend  the  pro- 
tection intoned  to  sureties  and  others  in  analogous  relations,  not 
to  push  the  construction  of  the  statute  in  question  so  far  as  en- 
tirely to  destroy  the  negotiability  of  commercial  securities. 
Let  the  judgment  be  affirmed. 
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ABATEMENT. 

See  Pi.EADiN<}8  AT  Law. 

ACCEPTOR. 

See  Negotiable  Paper. 

ACCOUNT. 

See  Chancery,  Partners,  Wkitesides  ys.  Lafferty  150. 

ACTION. 

See  Assumpsit,  Case,  Ejectment,  Debt,  Trespass. 

AGENT. 

1.  If  the  agent  of  the  State,  having  power  to  bind  the  State 
by  contract,  combine  with  third  persons  to  commit  a 
fraud  on  the  State,  the  acts  of  such  agent,  so  made  by 
combination,  would  not  be  obligatory  on  the  State.  The 
State  vs.  Jefferson  Turnpike  Company  et  ais.^  305. 

2.  The  22d  section  of  the  act  of  1837-8,  ch.  107,  is  not 
satisfied  by  the  handing  over  to  the  treasurer  of  the 
company  the  ten  per  cent  required  of  the  individual 
stockholders,  and  the  return  of  it  forthwith  to  them,  upon 
their  giving  their  receipts  therefor,  and  obhgating  them- 
selves to  do  so  much  work  on  the  road;  and  this  is  so, 

.  though  they  were  also  directors  and  contractors,  and 
though  the  charter  provided,  that  they  should  have  the 
right  to  par  for  their  stock  in  work.     There  being  no  in- 
tentional fraud,  however,  and  the  State  directors,  with 
►  a  knowledge  of  the  facts,  having  ratified  the  same,  the 

State  subscription  was  valid  and  obligatory.     Ibid. 

3.  The  4th  section  of  the  act  incorporating  the  Jefferson 
Turnpike  Company,  did  not  authorize  the  letting  out  the 
contracts  to  build  said  road,  to  the  lowest  bidder,  paya- 

^  ble  one  half  in  State  bonds,  and  the  other  half  in  stock 

^  of  the  road.    Yet  as  there  was  no  intentional  fraud  in  the 

f  transaction,  and  as  it  was  subsequently  ratified  by  the 

State  directors,  the  contracts  were  binding.     Ibid. 

4.  See  Constable. 
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ACKNOWLEDGMENT. 

See  Probate  of  Deeds. 

ADMINISTRATOR  AND  EXECUTOR. 

1.  If  a  person  by  practising  upon  the  confidence  and  cred- 
ulity of  a  man,  in  extremis,  weak  in  body  and  mind,  ob- 
tain an  unconscientious  bargain  from  him,  a  court  of 
Chancery  will  entertain  a  bill  at  the  suit  of  his  personal 
representative  to  set  aside  the  contract.  Moody  vs. 
Fry,  567. 

2.  The  personal  representative  of  the  deceased  cannot  be 
permitted  to  alledge  in  his  bill  filed  to  set  aside  a  con- 
veyance of  property  by  the  deceased,  that  the  convey- 
ance was  made  with  a  view  to  defraud  creditors.  The 
fact  that  the  personal  representative  is  a  creditor,  cannot 
make  any  difference;  his  character  of  creditor  cannot 
change  the  nature  and  legal  effect  of  his  position  as  le- 

Eresentative,  and  standing  in  the  shoes  ofthe  deceased, 
e  shall  not  urge  that  which  the  deceased  could  not. — 
Ibid. 

3.  A  testator  directed  his  land  to  be  sold,  and  his  executor 
sold  the  land  accordingly:  Held,  that  the  will  being  lost, 
the  executor  had  a  right  to  come  into  chancery  to  have 
trespassers  removed  and  to  enable  him  to  convey  title 
and  deliver  possession.  Henderson  If  McDermoU  vs* 
Peck,  247. 

4.  A  court  of  chancery  has  jurisdiction  in  all  cases  of  trust 
to  protect  the  trust  estate,  and  to  secure  correct  execu- 
tion of  trusts,  and  it  vxruld  therefore  seem  that  it  would 
have  jurisdiction,  at  the  instance  of  the  executor,  to  re- 
move trespassers  from  the  lands  directed  to  be  sold  by 
the  testator,  to  enable  executor  to  sell  suad  deliver  pos- 
session.    Ibid, 

6.  Administrator  must  be  made  a  party,  where  the  defend- 
ant died  before  judgment  but  after  levy  of  attachment. 
Green  vs.  Shaver,  139. 

6.  A  trustee,  holding  the  legal  title  to  property,  standing  in 
a  fiduciary  relation  to  the  cestui  que  trust  and  responsible 
for  costs,  IS  not  to  be  presumed  to  make  admissions  ad- 
verse to  the  interestsof  those  for  whom  he  acts,  and  such 
admissions  are  therefore  competent  evidence.  They 
are  not,  however,  conclusive,  and  it  may  be  shown  that 
he  was  misunderstood  or  mistaken.  Hdta  vs.  Stedc^ 
472. 
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7.  The  "legal  representative"  of  a  dead  man,  is  his  admin- 
istrator or  executor,  and,  therefore,  a  notice  addressed 
through  the  mail  to  the  "legal  representative"  of  Harde- 

:  man,  deceased,  the  endorser,  in  due  time,  to  the  last 

;  residence  of  the  deceased,  is  good,  though  it  does  not 

I  ^pear  that  the  legal  representative  ever  received  it. 

I  JPulow  vs.  Hardeman^  638. 

8.  When  the  assent  of  executor  to  emancipation  of  slaves 
necessary;  when  not.     See  Emancipation. 

9.  Foreign  £uid  domestic  administrators  and  guardians. 
See  ex  parte  Baker  Andrews^  heirs,  592. 

10.  An  administrator  jpen^en^e  litef  is  merely  officer  of  the 
I                        court,  to  bring  actions  to  recover  debts  of  the  deceased, 

to  collect  and  hold  his  efiects  till  the  suit  terminates. 
He  has  no  power  to  distribute  the  estate.  Hotiston  vs. 
Houston^  652. 

11.  The  term  administrator  used  in  the  act  of  1789,  is  used 
to  express  the  full  and  entire  powers  of  a  personal  re- 
presentative, having  general  authority  to  collect  and 

Eay  debt9,  distribute  the  surplus,  and  take  refunding 
onds,  &c.,  and  not  to  mean  an  administrator  pendente 
lite.    Ibid, 

12.  Where  the  testator  directs  the  sale  of  real  estate  by  his 
executor,  for  the  pajrment  of  his  debts,  the  executors 
may  come  into  chancery  to  have  their  discretion  direct- 
ed and  controlled.     Hinton  and  Marr  vs.  Colej  656. 

13.  A  bill  by  executors  against  the  devisee  charged, 

1.  That  they  had  disbursed  their  funds  in  the  payment 
of  the  debts  of  the  estate. 

2.  That  they  had  improved  town  lots,  rented  them  out, 
received  and  disbursed  the  rents. 

3.  That  they  had  claims  against  the  devisee  for  board 
and  tuition: 

The  bill  prayed  an  adjustment  of  these  matters  of  ac- 
count, and  a  sale  of  real  estate  for  the  satisfaction  of  the 

;  debts  due  to  themselves  and  others:  Held,  that  this  bill 

'  was  not  multifarious.    Ibid. 

?  14.     If  the  objection  for  multifariousness  be  not  taken  by  de- 

i  murrer,  the  objection  is  waived  by  the  parties.     The 

court,  propriojuref  may  insist  on  it  before  an  interlocu- 
'p  tory  decree,  but  not  afterwards.    Ibid. 
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16.  Letters  of  administration  improvidently  granted  to  a 
person  not  entitled  thereto,  may  be  recafied  by  the  coun- 
ty court  upon  the  application  of  the  next  of  kin,  and  ci- 
tation of  such  administrator.     Wilson  vs.  Moss,  142, 

16.  The  appearance  of  an  administrator  improvidendy  ap- 
pointed, and  the  submission  of  the  matters  in  dispute  to 
the  county  court,  is  a  waiver  of  the  necessity  of  such  ci- 
tation.   Ibid* 

17.  When  the  county  court  appoints  any  one  administra- 
tor, such  appointment  is  prima  fade  evidence  of  his  be- 
ing entitled  thereto.  The  allegations  of  the  petition  for 
certiorari^  are  no  evidence  in  favor  of  the  applicant, 
and  none  other  being  introduced  the  petition  should  be 
dismissed.     Ibid. 

AFFIDAVIT. 

See  New  Trial,  Continuance. 

AGREEMENT. 

1.  The  fact,  that  an  agreement  is  optional  with  one  of  the 
parties,  and  obligatory  as  to  the  other,  does  not  destroy 
Its  validity.  If  there  be  a  suf&cient  consideration  on 
both  sides,  it  is  mutual  and  vaUd.     Cherry  vs.  Smith,  19. 

2.  Mutual  executory  undertakings  constitute  a  sufficient 
consideration,  and,  therefore,  a  stipulation  on  the  part  of 
Smith  to  deliver  salt  when  called  on  by  Cherry,  and  by 
Cherry  to  pay  for  the  salt  when  delivered,  is  a  mutual 
and  valid  agreement,  founded  on  a  sufficient  considera- 
tion.    Ibid. 

3.  The  ancient  rule  which  prevented  a  party  to  an  agree- 
ment who  had  not  fully  performed  his  part  of  the  agree- 
ment, from  recovery  for  labor  beneficially  performed,  or 
materials  of  value  furnished,  has  been  modified.  It  is 
now  well  settled  in  England  and  America  that  after  a 
rescission  and  abandonment  of  a  special  agreement, 
compensation  for  partial  performance  may  be  recovered 
equal  to,  and  limited  by  the  value  and  extent  of  the 
benefit  conferred.     Porter  ys.  Woods^  Stacker  if  Co.,  66« 

4.  In  estimating  the  value  and  extent  of  the  benefit  con- 
ferred on  the  defendant  by  the  plaintiff,  by  a  partial 
performance  of  his  agreement,  the  damages  which  the 
defendant  would  be '  entitled  to  recover  in  an  action 
against  the  plaintiff  for  his  breach  of  the  agreement^ 
would  enter  as  a  necessary  clement  in  the  computation 
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in  reducing  and  fixing  the  value  and  extent  of  the  bene- 
fit conferred.     Ibid. 

6-  Stacker,  by  special  agreement,  furnished  Porter  with 
castings  for  the  manufacture  of  ploughs,  but  did  not  fur- 
nish the  amount  stipulated,  nor  were  all  of  them  of  good 
quality,  and  the  contract  was  thereupon  rescinded: 
Held,  that  if  before  the  rescission  of  the  contract,  Por- 
ter was  fgrced  to  purchase  other  castings  at  a  higher 
price  for  the  purpose  of  supplying  his  wants,  which 
Stacker  had  stipulated  to  supply;  to  that  extent  would 
Porter  in  an  action  "be  entitled  to  damages  or  to  recoup- 
ment in  a  defence;"  and  whether  he  was  in  the  attitude 
of  plaintiff  or  defendant,  the  amount  of  claim  in  dama- 
ges or  in  defence  would  be  the  same.     Ibid. 

6.  In  an  action  for  breach  of  an  agreement  to  deliver  cast- 
ings, the  plaintiff  W£LS  held  not  entitled  to  damages  for 
delay  in  business  caused  by  the  non-delivery  of  them, 
nor  for  expenses  incurred  in  attempting  to  procure  them, 
nor  for  speculative  profits.  Blaiu:hard  vs.  Eley^  21 
Wend.  346.     Ibid. 

7.  The  supreme  court  will  not  reverse  for  an  error  in  the 
charge  of  the  circuit  judge,  upon  an  abstract  proposition 
in  reference  to  which  there  is  no  testimony  in  the  record. 
2  Hump.  518.     Ibid. 

8.  Where  the  defendant  has  sustained  damages  by  reason 
of  the  plaintiff's  non-performance  of  his  part  of  the 
agreement  sued  on,  such  defendant  has  the  right  to  abate 
the  plaintiff^s  verdict  and  recovery  by  the  amount  of 
such  damaged.  See  Porter  vs.  fVoodSy  Stacker  if  Co. 
Ante.  Whitaker  vs.  PuUen^  466. 

9.  Where  the  terms  of  a  sale  are  agreed  on,  and  the  bar- 
gain struck,  and  every  thing  the  seller  has  to  do  with  the 
goods  is  complete,  the  contract  of  sale  becomes  abso- 
lute, without  actual  payment  or  delivery,  and  the  pro- 
Eerty  and  the  risk  of  accident  to  the  goods  vest  in  the 
uyer.     Goodrum  vs.  Smith,  542. 

10.  Wilson  contracted  with  Knott,  a  house-builder,  to  build 
him  a  house  on  his  land;  Wilson  agreed  to  furnish  the 
materials;  the  dimensions  were  undetermined;  the  plan 
under  the  control  of  Wilson;  and  it  was  stipulated  that 
the  house,  when  completed,  should  be  measured,  and 
Knott  should  be  paid  so  much  per  square.  The  house 
after  having  been  nearly  completed,  was  burnt  down  by 
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accident:  Held,  that  Knott  was  entitled  to  the  value  of 
his  labor.     WiUon  vs.  i&wtt,  473. 

11.  Where  a  contract  was  made  between  the  owner  of  the 
soil  and  a  carpenter  for  the  building  a  house,  and  the 
house  was  burnt  down  after  much  work  was  done,  but 
before  completion:  Held,  that  proof  of  the  usage  as  to 
the  party  on  whom  the  loss  would  fall  was  inadmissible. 
This  is  regulated  by  the  contract,  and  the  circumstanc- 
es of  the  transaction,  and  not  the  usage  of  builders. 
Ibid. 

12.  See  Warranty. 

APPRENTICE. 

See  Jacob  vs.  The  Suue,  493. 

ARBITRATORS. 

See  Specific  Exbcution.    Pillow  vs.  Pillawy  644. 

ASSAULT,  FELONIOUS. 

1.  Assault  with  intent  to  rob.     State  vs.  Freds^  228. 

2.  Assault  with  intent  to  ravish  by  a  slave.  Sydney  vs. 
The  State,  478. 

3.  Assault  by  parent  upon  child,  by  master  onapprentice» 
by  schoolmaster  on  scholar,  by  slave  on  master.  See 
Ja^ob  vs.  State,  493. 

ASSIGNMENT  OF  NEGOTIABLE  PAPER. 

When  in  course  of  trade.     See  Negotiable  Paper* 

ASSUMPSIT. 

See  Agreement,  Negotiable  Paper. 

ATTACHMENT  AT  LAW. 

1.  An  attachment  is  a  proceeding  to  enforce  the  appear- 
ance of  the  debtor.  It  is  not  a  proceeding  in  rem,  and 
where  the  debtor  died  after  the  levy  of  an  attachment 
and  before  judgment,  no  judgment  could  be  rendered 
till  his  personal  representative  was  made  a  party. — 
Qreen  vs.  Shaver,  139. 

2.  Green  levied  his  attachment  on  the  real  estate  of  Hick- 
man, a  non-resident.  Hickman  died,  and  Green  ob- 
tained judgment  quando  acdderint  against  the  adminis- 
trator; and  thereupon  moved  the  court  for  an  order  for 
the  sale  of  the  estate  levied  on:  Held,  that  the  land  de- 
scended to  the  heirs  of  Hickman  at  his  death,  notwith- 
standing the  levy;  and  that  said  heirs  having  the  right 
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to  enforce  the  application  of  the  personal  estate  to  the 
satisfaction  of  the  judgment,  no  order  of  sale  could  be 
rendered  till  they  were  regularly  made  parties  to  the 
suit.     Ibid. 

3.  An  original  attachment  will  not  lie,  unless  the  plaintiff 
or  defendant  be  a  citizen  of  the  State.  Bank  vs.  Berry 
690. 

4.  At  the  return  term  of  an  original  attachment,  It  was,  on 
motion  of  the  defendant,  quashed.  The  plaintiff  ap- 
pealed to  the  supreme  court.  The  judgment  was  re- 
versed, and  the  cause  remanded.  A  plea  in  abatement 
was  filed  at  the  first  term  of  the  circuit  court,  after  the 
cause  was  remanded:  Held,  that  this  was  in  due  time. 
Ibid. 

ATTACHMENT  IN  EQUITY. 

1.  A  mechanic  having  a  claim  for  labor  done  or  materials 
fiirnished  in  building,  and  a  lien  for  the  satisfaction  of 
his  claim,  may  file  bis  bill  against  a  non-resident  or  ab- 
sconding debtor,  to  ascertain  his  demand  and  give  ef- 
fect to  his  lien  on  the  estate,  and  may  make  judgment 
creditors  of  the  non-resident  or  absconding  debtor  par- 
ties to  his  bill  to  save  circuit  of  action,  and  for  the 
greater  safety  of  all  concerned.     Foust  vs.  Wilsonj  31. 

ATTORNEY  GENERAL. 

1.  Any  licensed  attorney  may,  with  the  consent  of  the 
court  and  State's  attorney,  aid  in  the  prosecution  of  of- 
fenders. In  such  case  the  defendant  nas  no  right  to  ob- 
ject.    Chambers  vs.  The  State,  237. 

2.  Where  a  pro  tern,  appointment  of  Attorney  General  has 
been  made,  the  record  should  show  the  fact  of  appoint- 
ment and  die  facts  that  authorized  such  appointment. 
Staggs  vs.  The  State,  372. 

3.  The  record  of  a  criminal  cause  need  not  show  that  an 
Attorney  General  pro  tempore  took  the  oaths  prescribed 
by  the  constitution  and  laws.  The  fact  that  the  record' 
shows  that  the  officer  pro  tern,  took  an  oath  to  demean 
himself  honestly  and  faithfully  as  Attorney  General,  does 
not  negative  the  idea  that  he  also  took  an  oath  to  sup- 

gort  the  constitution  of  the  United  States  and  of  the 
tate.     Ibid. 
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BOND. 

See  Motion;  Sheriff,  Securities  and  Constable. 

BOOK  DEBT  LAW. 

1.  Where  a  plaintiff  was  permitted  without  objection  to 
swear  to  the  justice  of  his  account  under  the  book  debt 
law,  without  being  interrogated  as  to  his  ability  to  prove 
his  account  by  another  witness,  and  his  oath  was  false: 
Held,  that  he  was  guilty  of  perjury.  HaUy  vs.  Afc- 
Pherson,  104. 

2.  If  a  witness  not  strictly  competent  be  examined  with- 
out objection,  it  is  no  ground  of  reversal.     Ibid. 

3.  A  departure  in  pleading  is  where  a  previous  ground  in 
the  pleading  is  abandoned  and  a  new  ground  assumed. 
Ibid. 

4.  The  plaintiff  declared  that  he  proved  his  account  on 
oath  under  the  book  debt  law,  and  that  the  defendant 
slandered  him  by  charging  him  with  perjury  in  the  tak- 
ing of  such  oath.  The '  defendant  pleaded  justification 
in  this,  that  said  plaintiff  swore  that  he  could  not  prove 
his  account  by  another  witness,  whereas  in  truth  he  could 
prove  it  by  another  witness.  Plaintiff  replied  that  he 
did  not  swear  that  he  could  not  prove  his  account  by 
another:  Held,  that  this  replication  was  no  departure 
from  the  allegation  in  the  declaration  that  plaintiff  prov- 
ed his  account  under  the  book  debt  law.     ibid. 

5.  The  act  of  1819,  ch.  25,  sec.  1,  (N.  &  C.  71,)  providing 
for  the  admission  of  an  account  as  evidence,  where  the 
plaintiff,  residing  in  another  state  or  county,  has  verifi- 
ed it  by  his  affidavit,  is  not  construed  in  connection  with 
the  book  debt  law,  and,  therefore,  the  plaintiff  is  not 
limited  to  the  sum  of  seventy-five  dollars,  nor  to  the  pe- 
riod of  two  years,  in  his  right  of  probate.  C<we  tf  Shaf- 
fer vs.  Bdskett,  340. 

BILL  OF  EXCEPTIONS. 

Where  an  appeal  is  taken,  the  bill  of  exceptions  must  be 
made  out  before  the  adjournment  of  the  court,  and  no 
order  can  be  made  that  it  be  taken  at  a  subsequent  term, 
whether  general  or  special.     Su^s  vs.  The  Siatd  372 

BILL  OF  EXCHANGE. 

See  Negotiable  Paper. 

BURGLARY. 

See  Criminal  Law,  Burglarv. 
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1.  Where  the  keeper  of  a  public  ferry  refuses  to  set  any 
one  across  the  river,  the  ferriage  having  been  paid  or 
tendered,  an  action  on  the  case  for  consequential  dama- 
ges lies  at  common  law  for  such  refusal;  and  the  act  of 
1804,  ch.  1,  sec.  16^  giving  any  one  a  right  to  sue  for, 
and  recover  a  penalty  often  dollars  in  case  he  is  detain- 
ed at  a  public  ferry  by  the  failure  of  said  ferryman  to  do 
his  duty  as  prescribed,  by  the  statute,  does  not  bar  such 
action  on  the  case.     WaUen  vs.  McHenry^  245. 

2.  The  warrant  for  damages  need  not  specify  the  water- 
course upon  which  the  ferryman  keeps  his  ferry.  This 
is  a  matter  of  proof.    Ibid. 

CERTIORARL 

1.  A  statement  in  a  petition  for  a  certiorari  by  a  defendant, 
that  he  appeared  at  the  time  and  place  cited,  and  that 
the  officer  returned  the  warrant  after  sun  down  on  the 
day  he  was  cited,  and  judgment  was  rendered  against 
him  without  his  knowledge,  and  that  he  was  not  inform- 
ed of  said  return  and  judgment  until  after  the  time  al- 
lowed by  law  for  appealing  had  expired,  is  a  sufficient 
reason  for  not  having  appealed.  Atigelly  vs.  Donoho^ 
146. 

2.  The  act  of  1835,  ch.  17,  allows  two  days  within  which 
a  party  dissatisfied  with  the  judgment  of  a  justice  of 
the  peace  may  appeal,  and  therefore  a  statement  in  a 
petition  for  a  certiorari  that  the  party  was  not  able  at  the 
time  of  the  rendition  of  the  judgment  to  give  security 
for  the  appeal,  is  not  a  sufficient  reason  for  not  having 
appealed.  The  petitioner  should  have  stated  that  he 
could  not  give  the  security  during  the  time  allowed  by 
law.     See  2  Hum.  ^2.    Adair  vs.  Davis^  137. 

3.  Where  a  party  purchased  and  executed  a  note  for  the 
share  of  an  heir  of  the  real  estate  of  a  supposed  intes^ 
tate,  and  after  the  execution  of  the  note,  but  before 
judgment  thereupon,  the  maker  of  the  note  ascertained 
that  the  deceased  had  made  a  wiU  devising  the  estate 
and  defeating  the  title  of  the  payee:  Held,  that  knowing 
the  existence  of  the  will  at  the  time  of  the  rendition  of 
the  judgment,  a  statement  in  a  petition  for  a  certiorari  that 
he  did  not  know  of  the  probate  of  the  will  at  that  time, 
is  an  insufficient  reason  for  not  having  appealed.     Ihid. 

4.  A  statement  in  a  petition  for  writs  of  certiorari  and  su- 
percedeas^  that  the  plaintiffs  were  absent  from  the  place 

86 
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of  trial,  and  did  not  know  within  the  time  allowed  by 
law  for  api>ealing,  that  a  set-off  had  been  pleaded  and 
sustained,  is  insufficient  excuse  for  not  having  appealed. 
Moss  and  Jackson  vs.  Collins,  148. 

5.  The  fact,  that  the  set-off  had  been  |deaded  to  an  ac- 
count which  bad  been  verified  by  the  oath  of  plaintifis, 
and  authenticated  according  to  the  provisions  of  the  act 
of  1819,  ch.  25,  sec.  1,  and  sent  to  another  county,  pre- 
sents no  reason  for  taking  this  case  out  of  the  above 
rule.     Ibid. 

6.  Famsworth  obtained  one  judgment  against  Williams  & 
Kennedy,  and  another  against  Kennedy.  Kennedy  & 
Williams  presented  a  joint  petition  to  a  judse,  praying 
for  writs  of  certiorari  and  supersedeas  in  both  cases. 
These  suits  were  distinct  in  their  nature  and  origin.  The 
writs  were  granted  and  the  causes  were  brought  up: 
Held,  on  a  motion  to  dismiss,  that  it  was  irregular  and 
improper  to  have  granted  said  petition,  but  that  having 
been  granted,  the  causes  brought  up,  and  separate  ac- 
tion taken  upon  them,  such  irregularity  was  not  a  good 
cause  to  dismiss  such  irregular  petition.    Kennedy  et  oL 

•    vs.  Famstoorthj  242. 

7.  When  the  county  court  appoints  any  one  administrator, 
such  appointment  is  prima  facie  evidence  of  his  being 
entitled  thereto.  The  allegations  of  the  petition  for  cer- 
tiorarij  are  no  evidence  in  favor  of  the  applicant,  and 
none  other  being  introduced  the  petition  snould  be  dis- 
missed.    Wilson  vs.  Hossy  142. 

CHAMPERTY. 

See  Henderson  and  McDermou  vs.  Petk^  247« 

CHANCERY. 

See  Specific  Execution. 

See  Usury*    Trusts. 
See  Plbadikgs  in  Chancery. 
See  Practice  in  Chancery. 
See  Occupant. 

1.  Dillard  advanced  one  hundred  dollars  for  the  purchase 
of  a  negro  girl  for  bis  infant  daughter,  and  tne  neffro 
was  conveyed  to  his  daughter  by  the  vendon  Held,  tSat 
having  ample  property  to  satisfy  all  demands  against 
him  at  the  time  the  money  was  advanced,  and  having 
satisfied  them  all,  his  subsequent  insolvency  could  not 
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afiect  her  right,  and  «be  took  the  slave,  free  from  any 
trust  in  favor  of  her  father  or  his  creditors.  DiUard  vs. 
DiUard,  41. 

2.  Equitable  defence  by  maker  of  note  against  assignee. 
See  Negotiabbb  Papbr. 

3.  A  negotiation  of  a  note  in  the  due  course  of  trade,  is 
where  the  holder  has  given  for  the  note,  his  money, 
goods  or  credit  at  the  time  of  receiving  it,  or  has  on  ac- 
count of  it  sustained  some  loss,  or  incurred  some  liabil- 
ity. Bay  vs.  Coddingtan,  20  John.  637,  10  Yerger, 
417,  429.     Ingham  vs.   Vaden^  51. 

4.  Where  a  note  is  assigned  in  payment  of  a  pre-existing 
debt,  it  is  not  negotiated  in  the  due  course  of  trade,  and, 
therefore,  subject  to  be  defeated  in  the  hands  of  the  as- 
signee upon  proof  of  failure  of  consideration.  Ibid. 
Wormley  vs.  Loiureyj  1  Hump.  p.  468. 

5.  Vaden  deposited  his  cotton  with  Morgan  &  Co.,  com- 
mission and  forwarding  merchants,  to  be  shipped  or 
held  subject  to  the  order  of  owner.  Morgan  &  Co., 
without  authority,  sold  the  cotton  and  appropriated  the 
proceeds  to  their  own  use.  Vaden  took  an  assignment 
of  the  note  of  Ingham,  not  due,  in  discharge  of  the  claim: 
Held,  that  this  note  was  negotiated  in  due  course  of 
trade.  Vaden  parted  with  his  property  in  the  cotton 
when  be  took  an  assignment  of  Ingham's  note  and  not 
before.  It  was  not,  therefore,  assigned  in  payment  of 
a  pre-existing  debt.     Ibid. 

6.  Where  an  individual  takes  an  assignment  of  a  note  in 
discharge  of  a  preexisting  debt,  upon  the  faith  of  a  de- 
claration of  the  maker,  that  be  would  pay  it,  or  after  he 
has  taken  such  assignment,  relies  upon  such  declara- 
tion and  fails  to  get  other  indemnity,  which  he  might 
have  got:  Held,  that  the  maker  is  estopped  under  such 
circumstances  from  setting  up  any  equitable  defence. 
Ibid. 

7.  A  mortgage  is  regarded  in  equity,  only  as  a  security  for 
the  payment  of  a  debt,  and  the  mortgagee  is  not  entitled 
to  have  mortgaged  slaves  delivered  to  him  specifically; 
nor  is  he  entitled  to  have  a  decree  for  an  account  of  hire. 
The  court  should  ascertain  the  debt,  and  direct  a  fore- 
closure of  the  mortgage,  and  a  sale  of  the  slaves  for  the 
satisfaction  of  the  debt.  Whitmore  vs.  Parks  and  Jack- 
son^  96. 
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6.  Where  a  mortgagee  is  in  possesion  of  slaves  mortgaged, 
he  is  liable  to  account  to  mortgagor  for  the  hire  of  such 
slaves*     Ibid. 

7.  Where  an  execution  creditor  sold  and  purchased,  by 
virtue  of  his  execution,  property  to  which  the  debtor 
had  no  tide,  and  the  execution  was  returned  satisfied: 
Held,  that  he  was  not  entitled  to  have  the  satisfaction 
set  aside  in  equity,  without  showing  fraud  or  miscon- 
duct on  the  part  of  the  defendant.  See  Whitmore  vs. 
Parks  andJdckson^  95.     Kirnbrough  vs.  BciUmi^  110. 

8.  A  deed  of  marriage  setdement  made  after  marria^, 
based  upon  a  parol  contract  and  made  in  contemplation 
of  mamage,  cannot  be  sustained  as  against  creditors  on 
the  ground  of  the  valuable  consideradon  having  inter- 
vened, the  parol  contract  being  void  by  the  statute  of 
frauds.  Read  vs.  Livingston^  3  J.  C.  Rep.  488,  Atherley 
488.     Smith  vs  Greer,  118. 

9.  The  husband  may  after  marriage  setde  his  own  proper- 
ty on  his  wife  by  the  intervention  of  a  trustee  if  not  in- 
debted at  the  time  of  making  the  settlement,  to  an  amount 
sufficient  to  have  the  effect  of  delaying  and  defeating 
existing  creditors,  and  such  setdement  will  be  good 
against  subsequent  creditors.  In  such  case  vague  and 
general  proof  of  a  prior  indebtedness  and  embarrass- 
ment  will  not  suffice.  There  must  be  direct  and  posi- 
tive proof  of  the  existence  of  a  specific  debt.  3  J.  C. 
R.  488.     Bnd. 

10.  Lea  died,  leaving  by  will  his  estate  to  his  wife  Mary 
during  her  natural  hfe,  and  at  her  death  to  his  daughter 
Ann.  Ann  intermarried  with  Smith,  her  mother  Mary 
still  living  and  holding  the  estate.  Maiy,  thereupon,  re- 
linquished her  life  estate,  upon  condition  that  the  pro- 
perty should  be  settled  upon  her  daughter,  and  Smith 
accordingly  executed  a  deed  conveying  the  estate  to 
trustees  for  the  benefit  of  his  wife  and  her  heirs:  Held, 
that  this  estate  was  not  any  dme  the  estate  of  Smith, 
and  that  the  deed  made  such  disposition  of  it  as  a  court 
of  chancery  would  have  done  if  appUed  to,  and  more 
especiallv  if  the  husband  was  embarrassed.  5  J.  C. 
R.  464,  6  J.  C,  R.  22.    Ibid. 

11.  A  note  given  upon  a  gaming  consideration  is  void  in  its 
inception,  and  a  full,  adequate  and  unembarrassed  de- 
fence at  law  exists  against  a  recovery  on  such  a  note. 
Giddens  vs.  Lea,  133. 
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I  12.    Where  a  party  has  a  full,  adequate  and  unembarrassed 

i  defence  at  law,  and  no  defence  was  made  at  law,  and 

no  reason  given  for  a  neglect  to  make  it,  a  court  of 
chancery  has  no  power  to  relieve.     Ibid. 

[  13.    In  all  cases  where  there  are  concurrent  remedies  in  a 

I  court  of  law  and  equity,  the  statute  operates  with  as 

much  vigor  in  one  court  as  in  the  other.  NicJiolsan  vs. 
[  Latiderdalef  200. 

14.  A  court  of  equity  will  not  take  jurisdiction  for  the  pur- 
pose of  restraininff  the  enforcement  of  a  judgment  at 
law,  and  setting  on* against  such  judgment  the  damages 

I  complainant  may  have  sustained  by  defendant's  breach 

of  covenants  made  to  complainant,  there  being  no  alle- 
gation of  insolvency  in  the  bill,  and  no  impediment  in 
the  way  of  complainant's  prosecution  of  his  rights  at 
law.     Smith  vs.  Ross  and  Bederj  220. 

15.  A  sold  B  a  water  mill,  and  covenanted  that  the  pond 
which  supplied  said  mill  with  water,  should  be  ana  for- 
ever remain  as  it  then  was:  Held,  that  as  vendor  and 
others  owned  land  over  which  the  mill  pond  spread,  it 

;  should  be  construed  that  the  vendor  intended  to  coven- 

t  ant  against  his  own  interference  and  the  interference  of 

others  with  the  dam  as  built,  and  pond,  and  not  against 
•  acts  of  God  or  of  the  government.     Oldham  if  Mosdey 

vs.  Kennedy^  260. 

16.  Sureties  when  discharged  in  Chancery,  543. 

17.  He  who  stands  by,  having  a  claim  to  property,  and  sees 
^  a  third  person  expend  his  money  in  the  purchase  of  il, 

in  ignorance  of  any  incumbrance  thereupon,  without 
^  making  his  claim  known,  shall  afterwards  be  prevented 

from  asserting  his  claim.  This  rule  does  not  apply 
'  where  claimant  only  assisted  in  making  a  valuation  and 

^  division  of  the  property.     Wade  vs.  Green^  64:7 • 

18.  An  account  current  was  kept  for  a  period  of  time,  be- 
I  tween  the  Clerk  and  the  Marshal  of  the  federal  court, 
(  each  receiving  official  fees  for  the  other,  until  the  ac- 
^'  counts  between  them  became  complicated:  Held,  that 

a  court  of  chancery  will  take  jurisdiction  to  adjust  such 
matters  of  account,  notwithstanding  the  parties  may 
have  had  originally,  or  still  might  have  a  remedy  at  law 

i  on  each  item  of  account.     Hay  vs.  Marshall^  623. 

* 

f  19.     Although,  by  the  act  of  1836,  ch.  20,  sec.  17,  jurisdic- 
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tion  is  expressly  given  to  a  court  of  chancery  against 
the  sureties  in  bonds  for  the  performance  of  covenants 
and  collateral  conditions,  where  the  court  has  jurisdic- 
tion against  the  principal  obligor;  yet  where  it  plainly 
appears  that  such  sureties  could  not  be  embraced 
in  any  relief  to  be  decreed  against  the  principal,  the 
sureties  may  undoubtedly  demur.     Ibid. 

20.     Where  there  has  been  a  trial  at  law,  in  which  forum  a 

J)lain  and  unembarrassed  remedy  could  have  been  af- 
brded,  and  the  defendant  failed  to  avail  himself  of  that 
defence,  not  having  been  prevented  from  availing  him- 
self of  it  by  accident  or  tne  fraud  or  fault  of  the  other 
party,  a  court  of  chancery  will  not  afibrd  relief;  and  this 
IS  so  whether  a  court  of  chancery  had  original  jurisdic- 
tion or  not.     McKoin  ^  WUkinsan  vs.  Cooley^  559. 

21  When  loss  of  health,  loss  of  trade,  destruction  of  the 
means  of  subsistence  or  permanent  injuiy  to  property 
may  or  will  ensue  from  the  wrongful  act  or  eviction  of 
an  individual,  courts  of  eauity  will  interfere  by  injunction, 
and  if  the  legal  right  is  doubtful,  the  court  will  direct  it 
to  be  settled  by  an  issue  at  law.  WaU  if  Co.  vs.  Chtid^ 
181. 

22.  The  State  is  bound  by  its  agents,  as  a  natural  person 
acting  through  agents  is  bound.  The  SkUe  vs.  Jefferson 
Turnpike  Company,  805. 

23.  Where  the  governor  of  the  State  was  authorized  to  sub- 
scribe for  stock  on  behalf  of  the  Stale  in  an  incorporat- 
ed company,  upon  notification  in  ^Titing,  that  the  indi- 
vidual subscribers  had  paid  into  the  treasury  of  the 
company  ten  per  cent,  of  their  stock:  Held,  that  the 
State  was  not  bound  by  the  subscription  on  behalf  of  the 
state,  if  the  money  were  not  paid,  and  the  subscription 
obtained  by  a  false  certificate.  No  case  affords  a  clear- 
er ground  of  relief  than  a  case  in  which  a  contract  is 
obtained  by  misrepresentation  on  one  part,  and  mistake 
of  facts  on  the  other.     Ibid. 

24.  If  the  agent  of  the  State,  having  power  to  bind  the  State 
by  contract,  combine  with  thira  persons  to  commit  a 
fraud  on  the  State,  the  acts  of  such  agent,  so  made  by 
combination,  would  not  be  obligatory  on  the  State. 
Ibid. 

25.  The  22d  section  of  the  act  of  1837-8,  ch.  107,  is  not 
satisfied  by  the  handing  over  to  the  treasurer  of  the  com- 
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pony  the  ten  per  cent.  Required  of  the  individual  stock- 
holders, and  the  return  of  it  forthwith  to  them,  upon 
«  their  giving  their  receipts  therefor,  and  obligating  them- 
selves to  do  so  much  work  on  the  road;  and  this  is  so, 
though  they  were  also  directors  and  contractors,  and 
though  the  charter  provided,  that  they  should  have  the 
right  to  pay  for  their  stock  in  work.  There  being  no  in- 
tentional fraud,  however,  and  the  State  directors,  with 
a  knowledge  of  the  facts,  having  ratified  the  same,  the 
State  subscription  was  valid  and  obligatory.     Ibid. 

26.  The  4th  section  of  the  act  incorporating  the  Jefierson 
Turnpike  Company,  did  not  authorize  the  letting  out  the 
contracts  to  build  said  road,  to  the  lowest  bidder,  paya- 
ble one  half  in  State  bonds,  and  the  other  half  in  stock 
of  the  road.  Yet  as  there  was  no  intentional  fraud  in  the 
transaction,  and  as  it  was  subsequently  ratified  by  the 
State  directors,  the  contracts  were  binding.     jRnd. 

27.  Heirs  must  be  made  parties  when  proceeding  is  institut- 
ed against  real  estate.     See  Chreen  vs.  Shaver,  139. 

CHARGE  OF  THE  COURT. 

1.  The  supreme  court  will  not  reverse  for  an  ertbr  in  the 
charge  of  the  circuit  judge,  upon  an  abstract  proposi- 
tion in  reference  to  which  there  is  no  testimony  in  the 
record.  2  Hum.  618.  Porter  vs.  Woods,  Stacker  &  Co, 
56. 

2.  In  civil  cases  it  is  the  duty  of  the  jury  to  receive  and 
act  upon  the  law  as  expounded  to  them  by  the  court. 
McCorry  vs.  King^a  heirs,  267. 

3.  It  is  the  duty  of  the  circuit  judge  to  state  the  principles 
of  law  appUcable  to  the  facts  of  the  case  before  him; 
and  if  he  do  this  correctly,  there  is  no  error.  There  is 
no  obligation  on  the  judge  to  tell  the  jury  what  the  law 
would  be  in  a  case  not  presented  by  the  facts  before 
them.     Whitaker  vs.  PtUlen,  466. 

4.  See  Jacob  vs.   The  State,  521. 

CONSTABLES. 

See  Sheriffs. 

See  Sureties. 

1.  Smith  deposited  with  Lytle,  a  justice  of  the  peace,  who 
rendered  judgment  against  him,  money  to  be  paid  over 
when  an  execution  should  be  demantfed.     The  consta- 
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ble  charged  with  the  collection  of  the  claim  against 
Smith,  authorized  Mason  to  apply  to  Lytle  and  get  out 
executions  on  all  cases  he  had  the  control  of,  and  place 
them  in  the  hands  of  the  plaintiffs.  Mason  did  apply, 
and  Lytle  did  not  pay  over  the  money  to  Mason  and  in 
the  meantime  the  money  depreciated:  Held,  that  Lytle 
was  not  authorized  to  pay  it  to  Mason;  he  could  have 
paid  it  to  no  one  except  the  officer,  the  plaintiff  in  the 
execution,  or  his  authorized  agent.  Lyde  vs.  Smkh. 
327. 

2.  A  constable  gave  bond,  conditioned  "well  and  truly  to 
demean  himself  in  office":  Held,  that  he  and  sureties 
were  responsible  on  such  bond  for  a  failure  to  pay  over 
money  collected  as  constable,  but  without  process  in  his 
hands.     Bosley  vs.  Sfnith  and  Campbell^  406. 

3.  Any  sheriff,  coroner  or  constable  who  shall  bid  at  his 
own  sale,  either  for  himself  or  for  another,  is  indictable 
by  virtue  of  the  act  of  1806,  chap.  31,  N.  &  C.  180. 
Chambers  vs.   The  State^  237. 

CONSTITUTIONAL  LAW. 

1.  See  Deposition. 

2.  The  Governor,  by  proclamation,  convened  the  General 
Assembly  in  specisd  session,  and  recommended  to  their 
consideration  an  act  of  Congress,  entided  "an  act  to 
regulate  the  deposites  of  public  money,"  (a  portion  of 
the  money  belonging  to  the  United  States,  being  depos- 
ited by  said  act  with  the  State  of  Tennessee,)  and  re- 
commended the  reception  and  judicious  investment  of 
such  sums  as  might  be  deposited  with  the  State  in  works 
of  internal  improvement:  Held,  that  the  State  being  in- 
terested to  the  extent  of  one-third  in  all  turnpike  com- 
panies, a  resurvey  or  change  in  the  location  of  the 
routes  of  such  public  improvements  might  be  a  materi- 
al step  to  the  judicious  investment  of  the  funds  alluded 
to;  and,  therefore,  such  resurvey  and  change  in  the  lo- 
cation of  the  road  of  the  Franklin  and  Columbia  Turn- 
pike Company  was  valid  under  the  9th  section  of  the  3d 
article  of  the  constitution.  Mitchell  vs.  FranJdin  and 
Cohmbia  Tumjpke  Co.y  456. 

3.  The  legislature  have  the  power  to  modify  or  reduce  the 
compensation  of  public  officers  during  the  time  for 
which  such  officers  may  have  been  appointed,  in  all 
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cases  where  such  power  is  not  taken  away  by  express 
provision  of  the  constitution.     Haynes  vs.  The  Suue^  480. 

4.  The  Attorney  General  was  entitled  to  a  tax  fee  of  ten 
dollars  in  case  of  a  conviction  for  gaming.  The  legis- 
lature, after  indictment  filed  but  before  conviction,  re- 
duced this  tax  fee  to  five  dollars:  Held,  that  the  Attor- 
ney General  had  no  vested  right  to  the  fee  of  ten  dollars 
before  conviction.     Ibid. 

6.  The  22d  section  of  the  act  incorporating  the  Union 
Bank  of  the  State  of  Tennessee,  which  makes  it  a  felo- 
ny in  the  oflficers,  agents  or  servants  of  said  corporation 
to  embezzle  or  appropriate  without  authority,  the  funds 
of  the  corporation,  or  make  false  entries  with  a  view  to 
defraud  the  corporation,  is  a  partial  law,  because  it  does 
not  embrace  all  persons  in  like  state,  and  surrounded  by 
similar  circumstances,  and  therefore  unconstitutional 
and  void.     Budd  vs.  T/ie  State^  483. 

6.  The  legislature  have  the  power  to  pass  a  law  making 
such  acts  felony  in  the  officers,  servants  and  agents  of 
all  the  banking  corporations  in  the  State  of  Tennessee. 
Ibid, 

CONTINUANCE. 

1.  An  application  for  a  continuance  is  addressed  to  the 
sound  aiscretion  of  the  circuit  court,  and  the  supreme 
court  will  not  reverse  a  judgment  because  a  continuance 
was  refused,  unless  there  appears  to  be  a  clear  case  of 
an  erroneous  exercise  of  discretion.  Todd  vs.  Wiley^ 
576. 

2.  The  defendant's  affidavit  for  a  continuance  of  his  case 
in  the  circuit  court,  stated  as  a  reason  why  he  had  taken 
no  steps  to  procure  the  testimony  of  a  material  witness; 
that  he  was  under  the  belief  that  the  plaintiff  had  ap- 
pealed from  the  judgment  of  the  court  below  awarding 
a  new  trial  to  him  (the  defendant;)  Held,  that  this  igno- 
rance furnished  no  excuse.  He  was  bound  to  know 
the  law.     Ibid. 

CORPORATIONS. 

1.  An  authority  given  in  the  charter  of  a  town  to  pass  such 
ordinances  as  might  be  necessary  and  proper  to  pre- 
serve the  health  and  comfort  of  the  town,  woiud  not  con- 
fer authority  to  impose  penalties  upon  breaches  of  the 
peace.  Corporation  of  Raleigh  vs.  Dougherty,  11; 
87 
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9.  A  branch  bank  has  a  distinct  corporate  existence  by 
which  it  may  contract  for  and  acquire  the  ownership  of 
property.     McNeil  vs.  WyaU,  126. 

3.  It  seems  to  be  the  better  opinion,  that  where  "the  mem' 
bers  of  a  corporation  are  directed  to  be  annually  elect- 
ed, the  words  are  only  directory,  and  do  not  take  away 
the  power  incidentto  the  corporation  toelect  afterwards, 
when  the  annual  day  has,  by  some  means,  free  from 
fraud  or  design,  been  passed  by,"  and  that  the  officers 
can  continue  in  office  after  the  year,  and  until  others  are 
duly  elected.     JSashvUle  Batik  vs.  Petioay^  622* 

4.  The  charter  of  the  Nashville  Bank  provided,  that  at  the 
close  of  the  year  1818,  the  power  of  banking  should 
cease;  it  also  provided,  "that  the  powers  and  obliga- 

"  tions  of  the  corporation  shall  in  all  respects  continue  for 
the  purpose  of  bringing  the  affairs  thereof,  which  shall 
be  depending  on  the  1st  day  of  January,  1818,  to  afinal 
settlement  and  determination."  By  subsequent  enact- 
ments the  bankingpowers  of  the  corporation  were  con- 
tinued till  1838:  Held,  the  provision  in  the  charter  cre- 
ated an  indefinite  existence  for  purposes  of  settlement* 
and  incorporated  itself  with  the  act  extending  its  bank- 
ing powers  till  1838,  and  that  after  1838  it  continued  in 
existence  for  purposes  of  settlement.    Ihid^ 

&•  The  charter  of  the  Nashville  Bank  appointed  nine  per- 
sons, by  name,  as  directors,  and  then  provides,  that  the 
directors  "from  and  after  that  period  shall  be  elected  tor 
one  year  by  the  stockholders,  on  the  IstMonday  in  Jan- 
uary, in  each  and  every  year  during  the  continuance  of 
the  corporation.  The  directors  chosen  at  such  meet- 
ings, shall  take  their  seats  on  the  2d  Monday  in  Janua- 
ry, in  each  and  every  year"  and  until  the  new  directors 
take  their  seats  the  former  president  and  board  shall 
continue  to  manage  the  afiairs  of  the  company  in  the 
same  manner  as  before  such  election,  so  tnat  no  risk 
shall  be  run  of  the  affairs  of  said  company  being  pro- 
perly managed  until  the  new  directors  form  a  board, 
trom  and  after  the  said  first  Monday  in  January,  1809.'* 
No  directors  were  elected  after  the  year  1838.  This  suit 
was  instituted  more  than  a  year  after  the  time  for  the 
election  of  directors  had  elapse<l:  Held,  that  the  direc- 
tors, holding  over,  were  in  office  for  the  purpose  of 
maintaining  suits  for  the  collection  of  the  dues  of  the 
bank.    Ibtd. 
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'  6.  The  charter,  incorporating  a  company  for  the  construc- 
tion of  a  public  turnpike  specified  a  mode  of  proceeding 
before  the  county  court,  and  the  appointment  of  a  jury 
to  ascertain  the  damages  the  freehold  of  any  one  might 
sustain  bv  the  location  and  construction  of  said  road: 
Held,  that  the  party  injured  had  no  right  to  an  action 
at  common  law  for  damages  necessarily  falling  on  his 
estate  in  the  location  and  construction  of  said  road. 
Mitchell  vs.  The  Franklin  and  Columbia  TumyUce  Compar 
nyy  456f 

CONTRACT. 

1.  On  a  contract  for  the  delivery  of  hogs,  in  which  no  time 
or  place  of  delivery  is  specified,  a  demand  at  the  resi- 
dence of  the  payor  is  sufficient  without  ten  days  previ- 
ous notice  thereof,  under  the  provisions  of  the  act  of 
1807,  ch.  96,  sec.  1.     Noe  vs.  Hodges^  162. 

COSTS. 

1.  The  court  has  no  power,  in  any  case,  to  give  judgment 
against  the  State  for  the  costs  of  defendant's  witnesses. 
The  StaXe  vs.  Barton^  13. 

2.  A  court  of  chancery  has  no  power  to  correct  the  taxa- 
tion of  costs  by  a  court  of  law.  A  court  of  law  may 
order  a  retaxation  of  costs  if  proper;  and  if  necessary 
may  award  a  supersedeas  to  stay  the  collection  of  a  bill 
of  costs  incorrectly  taxed.     Ross  vs.  McCartyy  169. 

3.  A  court  of  chancery  has  no  power  to  correct  an  erro- 
neous taxation  of  costs  accruing  in  a  court  of  law.  The 
court  of  common  law  in  which  the  suit  is  tried,  and  of 
which  the  costs  are  incident,  has  the  most  ample  and 
summary  power  on  the  subject.  Whitesides  vs.  Rayle^ 
206. 

4.  The  supreme  court  will  never  reverse  cases  of  appeals 
in  chancery,  on  the  grounds  of  erroneous  taxation  of 
costs  alone.     Ibid. 

CRIMINAL  LAW. 

Assault,  Felonious. 
1.  A  constructive  assault,  such  as  besetting  the  house  of 
another,  is  not  such  an  assault  as  is  meant  by  the  62d 
section  of  the  act  of  1829,  ch.  23.  It  must  be  an  actual 
assault  on  the  person  coupled  with  the  feloniotis  intent 
to  make  out  the  offence  described  in  that  section.  State 
vs.  Freels,  228. 
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2.  A  count  charging  a  felony  cannot  be  united  with  A 
count  charging  a  misdemeanor.  1  Ch.  Cr.  L.  226. 
Ibid. 

BurglarV. 

3.  Every  house  (at  the  dwelling  and  habitation  of  man,  is 
taken  to  be  a  mansion-house,  wherein  burglary  may  be 
committed.  So  all  outhouses,  such  as  bams,  stables, 
dairy  houses,  and  offices  attached  to  the  mansion-house 
proper,  and  intended  for  the  comfort  and  convenience 
of  the  owner,  to  be  used  in  house-keeping-  and  occupied 
with  the  dwelling-house,  are  in  legal  signification  part 
;and  parcel  thereof,  and  included  therein.  Armour  vs. 
The  State,  379. 

4.  "  An  outhouse,  however,   though  within  the  curtilage  is 

not  a  part  or  parcel  of  the  mansion-house,  unless  it  be 
used  by  the  family  or  some  part  of  it,  and  for  purposes 
designed  to  promote  the  comfort,  enjoyment  and  ease 
of  those  engaged  in  house-keeping.  A  house  in  which 
no  member  of  the  family  slept  used  for  the  sale  of 
goods,  is  not  part  and  parcel  of  the  mansion-house, 
though  within  thirty  feet  of  it  and  within  a  common  en- 
closure.    Ibid. 

False  Entries. 

See  Indictment. 

See  Constitutional  Law.     Budd  vs.  The  States  483. 

Homicide. 

5.  Verdict  for  manslaughter.  When  good.  Brooks  vs. 
The  State,  25. 

6.  A  verdict  will  in  all  cases  have  great  weight  with  the 
court;  and  it  does  not  follow  that  a  new  trial  will  be 
granted  in  capital  felonies,  when  the  court  are  not  satis- 
fied, beyond  a  reasonable  doubt,  from  the  evidence  in 
the  record,  of  the  guilt  of  the  defendant.  Kirby  vs.  The 
State,  289. 

7.  Where  the  circumstances  proved,  implicate  two  persons 
equally,  having  no  necessary  connection  with  each  other 
in  reference  to  the  crime  committed,  neither  can  be  con- 
victed. This  rule,  however,  does  not  apply  where  it  is 
shown  that  the  two  persons  have  a  common  purpose  for 
the  commission  of  the  deed,  and  where  the  guilt  of  the 
one  is  consistent  with  the  guilt  of  the  other.     Ibid. 
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See  EviDENCB.    Jury.     Carroll  vs.   The  State^  316. 
See  JtTRY.     PayTie  vs.  The  StaUy  376. 

8.  An  assault  is,  in  general,  such  provocation,  as  if  the 
party  striking  is  struck  again  and  death  ensue,  it  is  only 
manslaughter.  In  determining,  however,  whether  the 
killing  upon  provocation  amounts  to  murder  or  man- 
slaughter, the  instrument  with  which  the  homicide  was 
effected  must  be  taken  into  consideration.  If  it  were 
effected  with  a  deadly  weapon,  the  provocation  must  be 
great  indeed  to  extenuate  the  offence  to  manslaughter; 
if  with  a  weapon  or  other  means  not  likely  or  intended 
to  produce  death,  a  less  decree  of  provocation  will  be 
sufacient.  The  mode  of  resentment  must  bear  a  rea- 
sonable proportion  to  the  provocation.  Jacob  vs.  The 
State,  493. 

9.  The  law  presumes  malice  in  all  cases  of  homicide,  and 
as  pr6vocation  is  only  an  answer  to  the  presumption  of 
malice,  if  it  existed,  no  intervening  provocation,  not 
even  previous  blows  and  struggling  will  reduce  the  of- 
fence to  manslaughter.     Ibid. 

10.  A  master  may  correct,  in  moderation,  his  apprentice,  a 
school-master  his  scholar,  a  guardian  his  ward,  a  parent 
his  child,  au  officer  may  arrest  and  imprison  offenders. 
In  all  these  cases  the  personal  injury  inflicted,  if  it  ex- 
ceed not  the  bounds  of  moderation,  is  a  lawful  correc- 
tion; and  if  the  person  on  whom  it  is  inflicted  resist  and 
slay,  he  is  guilty  of  murder,  for  the  law  cannot  admit  of 
the  provocation.     Ibid, 

J  11.     The  master  has  not  the  right  to  slay  his  slave;  or  to  in- 

flict what  the  law  calls  great  bodily  harm,  to  wit,  maim- 
ing or  dismembering  him;  and  the  slave  has  the  right 
to  defend  himself  against  such  unlawful  attempts.  Imd, 

'j  12.     The  right  of  the  master  to  the  obedience  and  submis- 

sion oi  his  slave  in  all  lawful  things,  is  perfect,  and  the 
power  belongs  to  the  master,  to  inflict  any  punishment 
on  his  slave,  not  affecting  Hfe  or  limb,  which  he  may 
consider  necessary  for  the  purpose  of  keeping  him  in 
^  such  submission,  and  enforcing  such  obedience  to  his 

!'  commands;  and  if  in  the  exercise  of  it,  vjith  or  rmthotU 

t  cause,  the  slave  resist  and  slay  his  master,  it  is  murder 

P  and  not  manslaughter,  because  the  law  cannot  recognize 

$  a  violence  of  the  master  as  a  legitimate  cause  of  provo- 

li  cation.     Ibid. 
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Labcbnt. 

See  Variance.     Turley  vs.  The  State,  323. 

Bee  JuBY.    Norris  vs.  The  State,  833. 

Passing  Counterfeit  Money. 

13.  Handwriting.     See  Alien  vs.  The  State,,  367. 

14.  Possession  of  machine  for  counterfeiting.  See  Bradford 
vs.  The  Stau,  370. 

Perjury. 

16.  Where  a  plaintiff  was  permitted  without  objection  to 
swear  to  the  justice  of  his  account  under  the  book  debt 
law,  without  being  interrogated  as  to  his  ability  to  prove 
his  account  by  another  witness,  and  his  oath  was  false: 
Held,  that  he  was  guilty  of  perjury.  HaUy  vs.  Mc- 
Phearsauj  104. 

Rape. 

17.  The  10th  section  of  the  act  of  1836,  ch.  19,  subjecting 
a  slave  to  punishment  of  death  for  an  assault  with  in- 
tent to  commit  a  rape  on  a  "firee  white  woman,"  does 
not  embrace  the  case  of  a  female  under  ten  years  of 
age.     Sidney  vs.  The  SteOe,  478. 

Misdemeanors. 
Lewdness. 

18.  If  a  master  cause  and  permit  his  slaves  to  pass  about  in 
public  view  and  observation  indecently  naked,  he  is 
guilty  of  lewdness  and  indictable  therefor.  Britain  vs. 
The  State,  203. 

19.  It  is  not  necessary  that  it  be  proved  that  the  slave  did 
exhibit  him  or  herself  in  such  state  of  nakedness  by  any 
command  of  the  master,  to  sustain  the  indictment. 
That  the  master  caused  and  permitted  it,  may  be  in- 
ferred from  circumstances  satisfactory  to  the  mind  of 
the  jury.     Ibid. 

Libel. 

20.  Any  malicious  pubUcation  expressed  in  printing  or  writ- 
ing, or  by  pictures  or  signs,  tending  to  injure  the  charac- 
ter of  an  individual,  or  diminish  his  reputation,  is  a  li- 
bel. 2  Leigh's  N.  P.  136:  2  Hump.  Rep.  612.  Md- 
tanys.  The  State,  S89. 

21.  Where  the  defendant  was  indicted  for  a  libel,  and  the 
bill  of  exceptions  which  he  had  taken  to  the  opinion  of 
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the  court,  did  not  set  out  the  evidence,  the  court  was 

bound  to  presume  that  the  evidence  supported  the  ver- 
dict, and  that  there  was  no  variance  between  the  libel 
set  out  in  the  indictment  and  that  produced  in  evidence 
in  the  court  below.     Ihid. 

22.  In  an  indictment  for  a  libel,  it  is  not  necessary  that  the 
charge  in  the  indictment  should  be  more  specific  than  the 
libellous  publication.     Ibid. 

23.  The  defendant  sent  to  the  prosecutor,  a  letter  charging 
him  with  perjury,  forgery,  &c.  &c.  The  defendant 
pleaded  not  guilty.  The  court  charged  the  jury  that  if 
the  defendant  (the  plaintiff  having  proved  the  msdicious 
publication^  failed  in  proving  any  one  of  the  charges  in 
nis  letter,  tne  jury  should  return  a  general  verdict  of 
guilty.  There  was  no  error  in  this  charge.  The  char- 
acter of  the  libeled  party  and  the  fact  that  a  libellous 
publication  contained  some  charges  which  were  sustain- 
ed, were  proper  to  be  considered  by  the  court  or  the  jury 
in  mitigation  of  the  fine  imposed.     Ibid* 

See  Caption. 

Nuisance. 

24.  It  is  a  fundamental  principle  of  social,  natural  and  mu- 
nicipal law,  that  each  individual  shall  so  use  his  own  pro- 
property  as  not  to  injure  the  public  health.  The  State 
vs.  Gainer^  39. 

26.  The  act  of  1830,  ch.  79,  sec.  1,  directed  that  the  owners 
of  mills  should  cut  down  and  remove  standing  or  de- 
cayed timber  in  their  mill  ponds,  west  of  the  Tennessee 
river,  and  made  such  owners  indictable  if  they  failed. 
And  the  act  of  1832,  ch.  79,  authorized  defendant  Gain- 
er, by  name,  to  build  a  dam  without  cutting  down  and 
removing  the  timber  in  his  pond:  Held,  that  the  act  of 
1832  only  exempted  the  defendant  from  the  penalty  of 
the  act  of  1830,  and  left  him  liable  as  other  persons  to 
indictment,  if  his  dam  created  a  nuisance.     Ibid. 

Retailing  Spirituous  Liquoes. 

26.  The  act  of  1827,  ch.  16,  authorizing  the  retailing  of 
spirituous  liquors  on  days  of  muster  at  the  house  of  the 
person  where  such  muster  takes  place,  is  repealed  by 
the  act  of  1837-8,  ch.  120.     Camjjbell  vs.  TJie  State^  9. 

27.  The  circuit  court  empannalled  and  swore  twelve  good 
and  lawful  men  as  a  grand  jury:  Held,  that  this  was  a 
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lawful  and  competent  ^rand  jury,  and  that  the  act  of 
1779,  ch.  6,  sec.  12;  and  1811,  ch.  72,  sec.  19,  are  di- 
rectory statutes,   and  were  not  intended  to  alter  the 
estabhshed  common  law  notion  of  twelve,  as  constitut- 
ing a  lawful  jury.     Pyho$  vs.  The  State,  49. 

Sheriff  or  Constable  bidding  at  his  own  sale. 

28.  Any  sheriff,  coroner  or  constable  who  shall  bid  at  his 
own  sale,  either  for  himself  or  for  another,  is  indictable 
by  virtue  of  the  act  of  1805,  ch.  31,  N.  &  C.  130. 
Chambers  vs.  The  StatCy  237. 

DAMAGES. 

1.  Plaintiff's  damages  may  be  reduced  by  proof  by  de- 
fendant that  plaintiff  only  partially  performed  his  part 
of  the  agreement  sued  on.  See  Porter  vs.  Woods^ 
Stacker  S(  Co.^  50.     Whitaker  vs.  PnUen.  466. 

2.  Damages  done  to  real  estate  by  corporation.  Mitchell 
vs.  Franklin  and  Columbia  T.  Company ^  456. 

3.  Damages  in  Libel.     Melton  vs.  The  State.  393. 

4.  Damages  for  refusal  by  ferrymen  to  set  one  across 
the  river,  245, 

DEBT. 

Debt  will  not  lie  on  note  payable  in  current  bank  notes, 
172. 

DEED  OF  TRUST. 
See  Fraud. 

DELIVERY. 

Where  the  terms  of  a  sale  are  agreed  on,  and  the  bar- 
gain struck,  and  every  thing  the  seller  has  to  do  with 
the  goods  is  complete,  the  contract  of  sale  becomes  abso- 
lute without  actual  payment  or  deUvery,  and  the  pro- 
perty and  the  risk  ot  accident  to  the  goods  vest  ia  the 
Duyer.     Ooodrum  vs.  Smith,  542. 

DELIVERY  BOND. 

Where  an  execution  is  levied  and  bond  taken  for  the 
delivery  of  the  property  on  the  day  of  sale,  the  lien  of 
the  execution  continues  until  the  bond  is  forfeited.  It 
is  then  discharged  and  the  property  is  subject  to  the 
claims  of  other  creditors:     malone  vs.  Abbott,  532. 
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!•    or  specific  articles.     See  Noe  vs.  Hodges^  162. 

3.    Demand  and  notice.    See  Negotiable  Paper. 

DEPOSITION. 

1.  Where  a  prisoner  was  informed  that  the  deposition  of 
the  man  he  had  wounded  was  about  to  be  taken  by  com- 
mitting magistrates  under  the  act  of  1715,  ch.  16,  sec.' 
1,  and  prisoner  declined  coming  into  the  actual  pre- 
sence of  the  wounded  man,  saying  he  did  not  wish  to 
cross-examine  him:  Held,  that  the  deposition  of  the 
wounded  man  was  admissible  after  his  death  on  the 
trial  of  the  prisoner.     Bostick  vs.  The  State^  344. 

2.  Where  the  deposition  of  the  deceased  was  read  against 
the  prisoner,  his  declarations  made  before  he  ^ve  his 
deposition  and  afterwards,  are  admissible  to  show  that 
he  had  been  consistent  and  uniform  in  his  declarations. 
Ibid. 

3.  Where  the  prisoner  gave  proof  of  the  declarations  of  the 
deceased  with  a  view  to  weaken  the  force  of  the  depo- 
sition of  the  deceased,  the  State  had  the  right  to  intro- 
duce other  declarations  of  the  deceased  as  rebutting  tes- 
timony.    Rid* 

DEPUTY  SHERIFF. 

1.  See  Sheriff. 

2.  See  Rose  vs.  Lane^  218. 

3.  See  SiieU  vs.  Rawlifigs^  85. 

4.  See  Todd  vs.  Jackson^  389. 

EJECTMENT. 

1.  The  possessor  of  land  at  the  time  of  a  sale  by  decree  in 
Chancenr,  is  a  quasi  tenant  of  the  purchaser,  and  is  es-. 
topped  from  disputing  his  title.  Siglar  and  Vincent  vs. 
MaUme^  16. 

2. '  In  an  action  of  ejectment  by  the  purchaser  at  a  Chan- 
cery sale,  such  purchaser  must  prove  a  regular  chain  of 
title  to  himself,  or  a  decree  and  sale,  and  possession  by 
defendant  at  the  time  of  the  sale.     Ibid. 

3.  The  well  settled  rule  in  an  action  of  ejectment  is,  that 
the  plaintiff  must  make  out  a  connected  legal  title,  and 
show  be  has  an  estate  and  the  present  right  of  posses- 
sion.    Kimbrough  vs.  Benton^  129. 

88 
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4.  To  this  rule  there  is  one  exception.  A  sheriflTs  deed, 
sustained  by  judgmenti  execution  and  sale,  will  author- 
ize  a  verdict  against  the  execution  debtor  in  possession 
at  the  time  of  levy  and  sale;  and  this  is  grounded  upon 
the  presumpUpn,  that  the  debtor  had  a  legal  estate  sul>- 
ject  to  levy  and  sale.    Snd. 

5.  Grant  void  because  issued  before  the  Stafie  had  title. 
Peck  and  Gillespie  vs.  Cunningham^  266. 

6.  Seisin  of  wild  lands;  tenancy  by  curtesy;  Statute  of 
Limitations,  life  estate.     McCorryys.Kingi  267* 

7.  Chilton  purchased  by  parol  contract  land  of  Niblett. 
Subsequently  he  refused  payment  of  the  purchase  mon- 
ey on  the  ground,  that  the  sale  was  void,  and  retained 
possession  of  the  property:  Held,  that  a  person  in  by 
void  purchase  is  not  the  actualtenant  of  vendor,  and  is 
not  entided  to  notice  to  quit.     Chilton  vs.  Nibletty  404^. 

8.  What  does  not  constitute  an  adverse  possession-  447. 

ft.  Where  neither  plaintiff  nor  defendant  has  any  legal  title 
to  the  premises  in  controversy  in  an  action  of  ejectment, 
no  judgment  shall  be  rendered  for  the  plainJdff  as  it 
would  be  turning  out  one  trespasser  to  make  room  fi>r 
another.     Winnard  vs.  RobbiaUi  614. 

to.  The  plaintiff  rented  a  lot  to  Jewel,  Qjod  whilst  Jewel 
was  m  possession,  he  made  with  the  plaintiff  a  verbal 
contract  of  purchase  and  continued  in  possession  of  the 
lot:  Held,  that  he  was  a  tenant  at  will  of  plaintiff,  and 
as  such  would  be  estopped  j(rom  dimutmg  his  title.. 
Ibid. 

11.  The  right  of  a  free  negro  to  hold  land  in  fee,  could  only 
b^  e^amin^  in  s^  cmtroversy  between  the  State  and 
such  free  negro,  in  reference  to  such  right.  A  free  negro 
has  the  right  to  the  possession  of  real  estate,  and  to  a 
possessory  action  for  the  recovery  of  the  possession 
thereof.     Ibid. 

IS.  The  statute  qf  lim]it9,l;ions  does  not  run  till  there  is  a 
grant  of  land  from  the  State;  for  till  then  the  title  is  in 
the  State,  and  the  statute  does  not  run  against  the  State. 
Singleton  vs.  Ake^  626. 

13.  Plaintiff  in  ejectment  charged  m  a  biU,  pi^ioously  filed, 
that  the  defendajQt  had  possession  of  the  land  un  contro- 
versy for  more  thaa  s^ven  years;  Held*  that  this  charge^ 
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in  the  bill  did  not  estop  the  plaintiff  from  proving  that 
he  was  mistaken  in  making  such  statement  in  the  bUl. 
JBnd. 

14.  The  plaintiff  declared  for  two  hundred  and  fifty  acres. 
Thejunr  returned  a  verdict  in  favor  of  the  defendant  for 
all  the  Land  in  the  declaration,  except  the  fifty  acres, 
whereupon  the  defendant  formerly  resided:  Held,  Aat 
this  verdict  was  sufficiently  certain  to  enable  the  sheriff 
to  rive  the  plaintiff  possession  of  the  land  recovered, 
and  was  valid.     Ibid. 

15.  The  plaintiff  in  ejectment  had  a  verdict  and  judgment. 
The  record  did  not  show  that  the  plea  of  not  guilty  had 
been  put  in:  Held,  that  this  was  no  ground  of  reversal, 
the  parties  having  appeared  and  tried  the  case  on  its 
merits.     HuddlesUm  ys.  GarroUf  629. 

16.  In  ejectment  the  plaintiff  must  recover  on  the  strength 
of  his  own  title  and  not  on  the  weakness  of  the  defend- 
ant's.   Jbidf 

17.  A  levy  was  in  these  words:  ^^Levied  on  all  the  unsold 
land  in  the  bounds  of  Overton  county,  belonging;  to  the 
heirs  of  Mclver,  and  which  lies  withm  the  bounofs  of  the 
forty  thousand  acre  tract,  granted  by  the  State  of  North 
Carolina  to  Btokely  Donelson  and  W  m.  Terrell,  by  grant 
No.  289:"  Held,  that  this  did  not  sufficiently  identify 
the  property  intended  to  be  sold,  and  was,  therefore, 
void,  for  uncertainty,  and  conveyed  no  title  to  the  pur- 
chaser at  the  execution  sale.    Aid. 

18.  Ejectment  biU,  643. 

EMANCffATION. 

1.  At  common  law  a  master  might  manumit  his  slave  by 
parol,  and  such  manumission  might  be  implied  from  the 
acts  and  conduct  of  the  master.  Greerthw  vs.  Raw- 
liiigs^  90. 

2.  All  presumptions  in  favor  of  personal  liberty  and  free- 
dom ought  to  be  made.    Ibia. 

3.  The  proceeding  to  emancipate  a  slave  under  the  statute 
law  of  Tennessee,  is  in  the  nature  of  a  suit  and  it  is  not 
necessary  to  the  validity  of  a  judgment  on  such  a  pro- 
ceeding, that  all  the  facts  which  the  acts  of  assembly 
require  should  appear  to  the  court,  should  be  stated  in 
the  judgment  so  to  have  appeared.  Stewart  vs.  Miller 
ofiid  Moorej  Meigs'  Rep.  675.    It  is  sufficient  if  it  appear 


700  INDEX. 

EMANCIPATION— Cott^iwtted. 

that  the  court  was  of  the  opmion  that  the  emaBcipatioD 
was  consistent  with  the  interest  and  policy  of  the  State. 
Ibid. 

4.  The  acts  of  If  31,  ch.  102,  and  of  1833,  ch.  81,  provide 
that  the  county  court  may  emancipate  slaves,  upon  con- 
dition that  such  slave,  when  emancipated,  shsdl  leave 
the  State,  and  that  such  condition  shall  be  a  part  of  the 
judgment  of  emancipation,  but  that  such  conditioQ  may 
be  dispensed  with  in  all  cases  where  proof  shall  be  made 
to  the  county  court,  that  the  applicant  had  contracted 
for  his  freedom  previous  to  the  act  of  1831: 

Held,  1st.  That  it  not  having  been  inserted  in  the  judg- 
ment of  emancipation,  that  the  defendant  should  leave 
the  State,  it  shall  be  presumed  that  it  was  one  of  the 
cases  of  exception. 

2.  That  it  being  required  by  the  statute  that  it  be  proved 
that  the  contemplated  contract  was  made,  it  will  be 
presumed  that  it  was  made,  and  no  evidence  shall  be 
heard  to  shew  that  it  was  not  so  made.    IbicL 

5.  A  petition  by  the  owner  of  a  slave  for  his  emancipation 
under  the  act  of  1801,  ch.  27,  granted  and  signed  by 
two-thirds  of  a  competent  court,  to  wit,  a  majority  of  the 
justices  of  the  peace  of  the  county,  or  nine  of  them,  is 
good  and  valid  to  e£fect  the  emancipation  of  such  slave, 
though  it  be  not  signed  by  the  chairman  in  the  capacity 
of  chairman.    Hartsdl  vs.  George^  255. 

6.  The  validity  of  the  order  of  liberation  cannot  be  inci- 
dentally and  collaterally  impeached  in  a  suit  brought  by 
such  liberated  person  for  bis  freedom.    Ibid. 

7*  The  master  had  at  common  law  complete  power  over 
the  question  of  emancipation,  and  such  right  still  exists 
except  so  far  as  it  is  prohibited  by  statute.     Ibid. 

8.  The  order  of  a  competent  court  upon  the  petition  of  a 
master,  that  his  slave  should  be  liberated  upon  the  hap- 
pening of  the  death  of  himself  or  wife,  or  the  survivor 
of  them,  was  an  act  of  emancipation  inpresentiy  to  take 
effect  in  future.  The  services  of  the  person  liberated 
were  due  to  the  master,  but  the  character  of  slave  ceas- 
ed, and  a  child,  born  after  the  act  of  emancipation,  and 
before  the  happening  of  such  contingency,  would  be 
free.     Ibid. 

9.  It  is  well  settled,  that  the  State,  as  a  body  politic,  has 
the  right  to  regulate  the  manner  in  which  manumission 
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I  shall  be  made,  the  extent  of  rights  to  be  acquired  under 

1  it,  or  to  prohibit  it  altogether.    HinJdinys.  Hamillany  569. 

10.  To  secure  the  manumission  of  a  slave  under  the  laws  of 
I                             Tennessee,  two  things  are  necessary,  the  consent  of  the 

owner  expressed,  and  the  assent  of  the  State  given  in 
the  manner  prescribed  by  law.    Ibid. 

11.  If  the  executor  of  a  will  giving  the  consent  of  the  tes- 
tator to  the  emancipation  of  slaves,  fail  or  refuse  to  ap- 
ply to  the  county  court  to  obtain  the  consent  of  the  State, 
a  court  of  chancery  will,  upon  well  settled  principles, 
compel  the  executor  to  execute  the  trust,  and  in  case  of 
his  aeath,  will  appoint  another  to  act  in  his  stead.    Ibid. 

12.  The  assent  of  the  executor  to  the  emancipation  is  not 
necessary,  (he  being  a  naked  trustee  without  interest.) 
unless,  perhaps,  in  case  of  a  deficiency  of  assets;  and, 
therefore,  where  the  testator  gave  his  assent  to  the  eman- 
cipation by  will,  and  the  executor  failing  to  apply  to  the 
county  court,  the  slaves,  by  their  next  friend,  applied 
to  the  county  court,  and  upon  their  petition,  the  said 

I  court  ordered  them  to  be  emancipated.     It  was  deter- 

mined by  the  court,  that  the  order  was  valid,  and  that 
i  a  court  of  chancery  should  declare  their  ri^ht  to  free- 

!  dom,  and  award  ai)  injunction  against  all  interference 

I  with  tbeoj  by  the  executor,  by  suit  or  otherwise.    Ibid* 

'  ENDORSER. 

See  Negotiable  Paper.    Notice. 

EVIDENCE- 

1.    See  Witness. 

3.  See  Deposition.     Bostick  vs.  The  Suue^  344. 

I  3.     When  a  witness  on  a  plea  of  turn  est  factum^  testified  to  a 

signature  as  the  signature  of  the  defendant,  it  is  not  com- 
petent to  submit  other  writings  purporting  to  be  signed 
by  the  defendant,  to  the  witness,  whether  spurious  or 
genuine,  for  the  purpose  of  testing  the  knowledge  of  the 
witness.     Foggys.l)enni8j  47. 

4.  In  an  action  by  a  mortgage  against  the  clerk  of  the  coun- 
ty court,  for  a  failure  to  make  correct  probate  of  a  deed 
of  mortgage,  whereby  the  mortgagee  lost  his  lien,  a 
copy  of  the  deed  of  mortgage  with  the  alledged  certifi- 
cate of  the  clerk  thereupon,  certified  by  the  register,  is 
not  competent  evidence  to  establish  the  official  delinquen- 

y-  cy  of  the  clerk.     Barnes  vs.  Smithy  82. 
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5.  The  defective  certificate  of  probate  of  a  deed  by  the 
clerk,  in  an  action  against  the  clerk,  should  be  proved 
by  the  production  of  the  original  deed  and  certincate  of 
the  clerK,  or  by  a  sworn  copy,  if  the  original  were  lost 
or  destroyed.     Ibid. 

6.  The  allegations  in  a  petition  for  certiorari  are  not  evi- 
dence.    Winsonvs.  Hossy  142. 

7.  Where  a  contract  was  made  in  writing  (but  not  under 
seal)  to  pay  in  dollars:  Held,  that  the  admission  of  pa- 
role evidence  to  prove  that  it  was  agreed  between  the 
parties  that  bank  notes  should  be  receivable  in  discharge 
thereof,  was  in  violation  of  the  great  principle,  that  pa- 
role evidence  shall  not  be  heard  to  add  to  or  vary  a 
written  contract,  and  therefore  erroneous.  Noe  vs.  Ebdg- 

65,  162. 

8.  BuUard  sued  Lewis  in  debt,  on  a  bond  given  by  Lewis 
as  the  surety  of  Hickland,  for  the  successful  prosecution 
of  a  suit  instituted  by  Hickland  against  Lewis:  Held, 
that  the  entire  record  of  the  suit  should  have  been  pro- 
duced in  evidence,  and  that  the  admission  of  a  paper 
purporting  to  b6  an  execution  in  favor  of  Lewb  against 
saia  Hicldand,  was  erroneous.    Levns  vs.  BuUard^  207. 

9.  Where  a  suit  was  brought  on  a  lost  bond,  and  the  de- 
fendant relied  on  the  presumption  of  payment  raised  by 
the  lapse  of  time,  and  the  plaintiff  introduced  a  witness 
to  relate  a  conversation  witness  had  with  the  defendant 
in  ralation  to  said  bond,  to  repel  the  presumption  of  pay- 
ment: Held,  that  the  defendant  had  the  right  to  prove  by 
said  witness,  that  the  conversation  was  had  not  in  refer- 
ence to  the  instrument  described  in  the  declaration,  and 
this,  for  the  purpose  of  impairing  the  force  of  plaintiff's 
testimony.     Rogers  vs.  Kincannon^  262, 

10.  Capacity  to  make  property  and  take  care  of  it,  is  evi- 
dence of  sanity,  but  not  conclusive.     Oass  vs.  Gasty 

278. 

11.  The  interest  which  wiU  disqualify  a  witness,  is  a  direct 
and  immediate  interest  in  the  subject  matter  of  the  dis- 
pute, or  where  the  record  of  the  suit  may  be  used  as  ev- 
dence  for  or  against  the  witness:  and,  therefore,  where 
a  testator  devised  his  estate  to  a  school  district,  for  the 
education  of  the  children  therein,  the  inhabitants  of  such 
district  were  competent  witnesses  as  to  the  sanity  of  the 
testator.     Ibid. 
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I  12.    A  subscribing  witness  to  a  codicil,  who  was  a  le^tee 

J  under  the  wlUt  was  not  competent  to  be  examined  m  re- 

,  ference  to  execution  of  the  codicili  and  the  sanity  of  the 

j  testator  at  the  time  of  making  it*    A  codicil  is  a  part  of 

a  man's  will,  and  furnishes  conclusive  evidence  of  his 
considering  his  will  as  then  in  existence.     Ibid. 

13.  The  statute  of  George  2d,  which  makes  void  a  legacy 
to  an  attesting  witness  to  a  will,  is  not  in  force  in  this 

^  State.     Ibid. 

14.  Where  the  circumstances  proved,  implicate  two  persons 
equally,  having  no  necessary  connection  with  each  other 

I  in  reference  to  the  crime  committed,  neither  can  be  con- 

victed.    This  rule,  however,  does  not  apply  where  it  is 

»  shown  that  the  two  persons  have  a  common  purpose  for 

the  commission  of  the  deed,  and  where  the  guilt  of  the 
one  is  consistent  with  the  guilt  of  the  other.  Kirby  vs. 
The  State,  289. 

16t  Where  an  individual  was  slain,  and  the  proof  of  the 
agent  and  the  attendant  facts  rested  on  circumstantial 
testimony,  the  fact  that  the  accused  was  of  a  mild  and 
pacific  temper  and  habits  was  admissible  to  aid  the  jury 
m  ascertaimng  the  probable  grade  of  the  ofience.  Car- 
roll  vs.  The  StaUy  316. 

16.  Where  a  witness  examined  in  chief  and  discharged, 
came  back  before  the  State  had  concluded  its  testimony, 
and  brought  into  court  fire-arms,  stating  that  they  were 
the  arms  the  prisoner  had  when  he  arrested  him  in  Ar- 
kansas, and  stating  that  he  had  fbrTOt  to  mention  the  fact 
when  first  examined:  Held,  thattne  propriety  or  impro- 
priety of  permitting  the  statement  to  go  to  the  jury  at 
that  time,  was  a  matter  belonging  to  the  discretion  of  the 
circuit  jud^  and  wUl  not  be  revised  l^  the  supreme 
court.     Ibid. 

17.  Where  a  person  enters  upon  land  in  order  to  take  ad- 
vantage Ota  forfeiture  or  tne  like,  or  changes  his  residence 
or  is  upon  a  journey,  or  leaves  home,  or  returns  thither, 
or  remains  abroad,  or  secretes  himself,  or  does  any  oth- 
er act  material  to  be  understood,  his  declarations  made 
at  the  time  of  the  transaction  and  expressive  of  its  char- 
acter, motive  or  object,  are  regarded  as  verbal  acts  indi- 
cating a  present  purpose  and  intention,  and  therefore  ad- 

^  missible  in  proof,  like  any  other  material  facts.     The 
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declaration  must,  however,  have  been  contemporaneous 
with  the  principal  fact.     Ibid* 

18.  Where  an  individual  was  slain,  and  proof  of  the  agent 
and  the  attendant  facts  rested  on  circumstantial  testimo- 
ny: Held,  that  declarations  of  the  deceased,  made  on  the 
day  before  his  death,  as  to  the  object  and  purpose  of  the 
contemplated  trip  which  he  did  take,  was  admissible  on 
two  grounds;  1st,  because  it  was  legally  contemporane- 
ous with  the  main  fact,  the  trip;  and  2d,  because  it  was 
explanatory  of  a  conversation  had  in  the  presence  of  the 
prisoner.     Ibid. 

19.  The  act  of  1819,vch.  25,  sec.  1,  (N.  &  C.  71,)  providing 
for  the  admission  of  an  account  as  evidence,  where  the 
plaintiff,  residing  in  another  state  or  county,  has  verifi- 
ed it  by  his  afBdavit,  is  not  construed  in  connection  with 
the  book  debt  law,  and,  therefore,  the  plaintiff  is  not 
limited  to  the  sum  of  seventy-five  dollars,  nor  to  the  pe- 
riod of  two  years,  in  his  right  of  probate.     Ca/oe  ^  Shetf- 

fer  vs.  Basketti  340. 

20.  It  must  be  shown  that  a  witness  who  is  called  to  prove 
the  hand  writing  of  a  person,  has  had  such  means  of 
knowledge  as  to  furnish  a  reasonable  presumption,  that 
he  is  qualified  to  form  an  opinion  on  the  subject.  Alien 
vs.  The  State,  367. 

21.  Where  a  witness  stated  in  a  preliminary  examination, 
that  he  had  for  several  years  been  in  the  habit  of  receiv- 
ing and  paying  out  notes  of  the  Bank  of  Tennessee,  and 
he  believed  he  had  thereby  become  acquainted  with  the 
handwriting  of  H.  Ewing,  the  Cashier,  and  William 
Nichol,  President,  though  he  had  never  seen  either  the 
Cashier  or  the  President  write:  Held,  that  he  was  a 
competent  witness  to  testify  as  to  the  genuineness  of 
notes  purporting  to  be  the  notes  of  such  bank.     Ibid* 

22.  What  is  evidence  of  waiver  of  lien  of  vendor  on  con- 
veyed premises.     See  Marshall  vs.  Christmas^  616. 

EXECUTION. 

1.  See  Fi.  Fa.,  Lbvy,  Sheriff. 

2.  Can  executions  on  the  same  judgment  be  run  in  two  coun- 
ties at  the  same  time?  Pamshvs,  Satmders  ^ Martifiy  431. 

EXECUTOR. 

1.     See  Administrator  and  Executor. 
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See  Criminal  Law. 

FENCES. 

See  Trespass. 

FLFA. 

1.  A^,  f(u  may  be  levied  on  money.  DoXhy  vs.  i^vUviu^ 
437. 

2.  Lien  of  ^.  fa.  discharged  by  forfeiture  of  delivery  bond* 
Abbott  vs.  McUonCi  532. 

3.  Return  oi  fi.  fa.  cannot  be  awarded  ^after  judgment 
against  the  officer  so  as  to  defeat  his  liability. 

4.  See  Motion,  Sheriff,  Constable. 

5.  Parrish  recovered  a  judgment  against  Lea,  a  citizen  of 
Robertson  county,  and  supposing  Lea  resided  in  Sum- 
ner, directed  a^.  fa,  to  Sumner  *county:  Held,  that  he 
had  a  right  upon  discovery  of  the  mistake,  to  withdraw 
the^.  fa.  from  the  hands  of  the  sheriff  of  Sumner  and 
procure  the  issuance  of  one  to  the  county  of  Robertson, 
and  that  it  bound  the  property  of  Lea  nrom  the  date  of 
its  test,  and  stood  in  all  particulars  as  though  the^.  fa. 
to  Sumner  had  never  been  issued.  Parrish  vs.  Saun- 
ders and  Martin^  431. 

FRAUD. 

1.  See  Mortgage.     Whkmorev^  TarJc  aniJa>ck»(m^  95. 

2.  Fraudulent  setdement  of  estate  on  wife.  See  Smitk  vs. 
Qreer,  118. 

3.  Smith  being  largely  indebted,  conveyed  all  his  property, 
real  and  personal,  consisting  of  lands,  slaves  and  mer- 
chandize, to  his  brothers-in-law,  Leeper  &  Carter. 
Leeper  &  Carter  gave  their  promissory  notes  for  the  pay- 
ment of  the  purchase  money,  due  from  five  to  ten  years 
after  date  and  secured  the  possession  and  enjoyment  of 
the  property  in  the  meantime  to  said  Smith:  Held,  ^rst. 
that  said  deed  was  fraudulent  in  law;  and  second,  that 
nothwithstanding  the  defendants  answered,  denying  all 
fraud  in  the  transaction,  the  said  transaction  contains  in 
itself  all  the  intrinsic  evidences  of  intentional  fraud. 
Grannisf  White  SfCo.  vs.  Smithj  179. 

4.  Fraud  by  agent  against  principal.  See  State  vs.  Jeffer- 
son Turnpike  Company,  305. 

5.  Fraudulent  misrepresentation  is  a  ground  for  cancelling 
sale  of  real  estate.     Maney  vs.  Porter^  347. 

89 
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FREEDOM* 

See  Emancipation. 

GAMING. 

A  note  given  upon  a  gaming  consideration  is  void  in  its 
inception,  and  a  full,  adequate  and  unembarrassed  de- 
fence at  law  eidsts  against  a  recovery  on  such  a  note. 
Giddens  vs.  Lea,  133. 

GARNISHEE. 

1.  The  possession  of  a  note  by  A.  the  property  of  B.  does 
not  authorize  a  judgment  against  A.  as  a  gamisheey  nor 
a  proceeding  of  any  kind  against  the  note.  A  note  is 
merely  evidence  of  a  debt  and  is  not  the  subject  of  exe- 
cution.    Moore  vs.  Pillow^  448* 


2;    The  proceeding  by  garnishment  is  in  the  nature  of  a  ^ 
questration  of  the  erects  of  a  debtor,  and  may  be  used 
l^  any  tribunal  to  the  extent  of  its  execution  process. 
Cheairs  vs»  SUuen^  101. 

S.  A  justice  of  the  peace,  having  rendered  judgment 
against  a  defendant  for  $197  71,  had  by  consequence 
thereof,  power  to  sequestrate  the  debts  of  the  defend- 
ant  in  the  execution  by  garnishment  to  thai;  fflnonnn 

GRANTS. 

1.  Where  it  was  provided  by  compact  between  the  United 
States  and  the  Cherokee  tribe  of  Indians  that  all  land 
liring  within  certain  calls  for  certain  natural  object& 
should  be  ceded  to  the  United  States,  and  that  conunis- 
sioners  appointed  by  the  United  States  and  by  the  tribe 
should  run  the  Ihie,  and  such  commissiobers  did  run  the 
line,  and  it  was  subsequently  acquiesced  in  by  the  pax- 
ties:  Held,  that  in  a  conflict  of  titles  arising  upon  the 
question  as  to  the  true  location  of  said  bounaary  be- 
tween citizens,  the  line  so  run  and  acquiesced  in,  must 
be  regarded  as  the  true  boundary.  Peck  if  QiUespie  irs. 
Cimninghcm^  d66^. 

2.  The  statute  of  limitations  does  not  run  till  there  is  a 
grant  of  land  from  the  State;  for  till  then  the  title  is  in 
the  State,  and  the  statute  does  not  run  against  the  Stale^ 
Singleton  vs.  AJce^  626. 

3.  See  EjBcvuonn^; 
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GUARANTY. 

Turley  the  payee  of  a  note  made  by  Womack,  assign- 
ed it  in  the  foUowing  words,  ''I  assign  the  within  note 
to  C.  P.  Polk,  and  warrant  the  solvency  of  the  maker." 
Polki  assigned  it  to  Hodge  in  the  following  words,  ^'I 
assign  the  within  note  to  H.  Hodge  for  value  received, 
'  "  without  recourse  on  me":  Held,  no  action  lies  on  the 

guaranty  against  Turley  by  Hodge,  there  being  no  priv- 
ity of  contract  between  them,  and  the  guaranty  not  be- 
ing assignable.     Turley  vs.  Hodge,  73. 

GUARDIAN. 

,  1.     The  sureties  of  a  general  guardian  are  not  bound  for 

I  funds  paid  to  him,  which  have  been  created  by  the  sale 

of  real  estate  by  order  of  the  chancery  court  for  the  pur- 
pose of  division  amongst  minor  heirs.  A  special  bond 
should  be  required  embracing  the  specific  fund.  The 
Case  of  Baker  Andrews^  Heirs j  692. 

'  2.    Where  the  guardian  and  wards  resided  in  another  State, 

f  and  land  lying  in  Tennessee,  was  sold  for  the  purpose 

of  division,  by  decree  in  chancery,  in  the  State  of  Ten- 
.  nessee,  such  court  would  have  the  power  to  direct  the 

payment  of  such  fiind  into  the  hands  of  the  foreign 

.  guardian;  but  in  the  exercise  of  this  power,  it  is  the  duty 

I  of  the  court  to  take  a  special  bond  for  the  safe^  of  the 

fund,  and  due  account  thereof  to  the  distributees,  unless 
the  court  should  be  satified,  that  the  general  guardian 
and  his  sureties  would  be  respon^ble  for  the  funds  in 
the  state  where  the  appointment  of  guardian  was  made. 

y  Ibid. 

j  3.    A  derk  and  master  collected  funds  by  virtue  of  a  chan- 

^  eery  sale  of  the  real  estate  of  minors,  and  paid  it  over 

}  to  the  ceneral  guardian,  residing  in  the  State  of  Illinois, 

where  ne  was  appointed.     This  payment  was  in  oppo- 
sition to  the  order  of  the  chancery  court.     At  a  subse- 
^  quent  period  the  clerk,  with  a  view  to  shield  himself, 

procured  an  erroneous  decree,  ordering  the  payment  of 
the  fund  to  such  guardian:  Held,  that  the  decree  order- 
ing the  payment  to  the  guardian,  in  Illinois,  did  not  pro- 
tect Bailey,  and  that  he  was  responsible  to  the  distnbu- 
tees  for  the  wrongful  paymentthereof.  Boothe  vs.  JBai- 
^  2ey,  595. 

^f.  4.     The  act  of  1762,  ch.  5,  sec.  5,  providing  that  the  county 

[^  court  shall  appoint  guardians  and  take  suflScient  secun- 

ty  from  such  guardians,  and  holding  the  justices  mak- 
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ing  such  appointment  responsible  for  having  taken  in- 
sufficient security,  extends  to  those  only  who  made  the 
appointment,  not  to  those  who  may  have  signed  the  pro- 
ceedings of  the  day  in  which  said  appointment  was 
made.     Strong  vs.  Harris^  451. 

5.  Facts  asserted  by  the  record,  cannot  be  contradicted  by 
direct  proof,  or  circumstantial  evidence;  and,  therefore, 
proof  to  establish  the  fact,  that  the  clerk  of  the  county 
court  was  in  the  habit  of  stating  on  the  record  the 
names  of  justices  as  present  at  tne  commencement  of 
the  court,  who  were  not  presents  waB  not  admissible. 
Ibid. 

6.  The  fact,  that  a  justice  of  the  peace  was  present  and 
signed  the  minutes,  in  which  was  included  an  order  ai>- 
pointing  a  guardian,  does  not  estop  him  from  denying 
that  he  was  preseut  at  the  time  the  appointment  was 
made,  and  his  presence  at  the  adjournment  of  the  court 
is  not  prima  facte  evidence  that  he  assisted  in  making  the 
appointment.  Yet  his  presence  at  the  opening  of  the 
court  on  the  day  on  which  the  appointment  was  made, 
and  his  signature  of  the  minutes  thereof,  were  each  of 
them  circumstances  proper  for  the  consideration  of  the 
jury  in  determining  whether  such  justice  was  pr  was 
not  present  at  the  time  of  the  appointment    Ibid* 

7.  Proof  was  presented  to  show  that  the  clerk  was  negli- 
^nt  in  writing  out  the  proceedings  of  each  day,  and 
m  consequence  thereof  the  justices  who  acted  upon  the 
business  left  the  court,  and  that  the  clerk,  thereupon, 
called  upon  such  other  justices  as  were  in  attendance 
to  sign  the  minutes:  Held,  that  such  proof  was  admissi- 
ble to  weaken  the  presumption  that  the  justice  who 
signed  the  minutes  was  present  when  the  orders  were 
made.    Jbid* 

HAND-WRITING. 

See  Evidence. 

1.  It  must  be  shown  that  a  witness  who  is  called  to  prove 
the  hand-writing  of  a  person,  has  bad  such  means  of 
knowledge  as  to  furnisn  a  reasonable  presumption,  that 
he  is  qualified  to  form  an  opinion  on  the  subject.  Allen 
vs.  The  StatCy  367. 

2.  Where  a  witness  stated  in  a  preUminary  esaminadon, 
that  he  had  for  several  years  been  in  the  habit  of  receiv- 
ing and  paying  out  notes  of  the   Bank  of  Tennessee, 
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and  he  believed  be  bad  tbereby  become  acquainted  witb 
tbe  band-writing  of  H.  Ewing,  tbe  Casbier,  and  Wm. 
Nicbol,  President,  tbougb  be  nad  never  seen  eitber  tbe 
Casbier  or  tbe  President  write:  Held,  tbat  be  was  a 
competent  witness  to  testify  as  to  tbe  genuineness  of 
notes  purporting  to  be  tbe  notes  of  sucb  bank.     Ibid. 

3.  When  a  witness  on  a  plea  of  non  est  factum^  testified  to 
a  signature  as  tbe  signature  of  the  defendant,  it  is  not 
competent  to  submit  other  writings  purporting  to  be  sign- 
ed by  the  defendant,  to  tbe  witness,  whether  spurious  or 
genuine,  for  tbe  purpose  of  testing  tbe  knowledge  of  tbe 
witness.     Fogg  vs.  Vennis^  47. 

HEIRS. 

1.  When  necessary  to  be  made  parties.  See  Qreen  vs. 
Shavery  189. 

HUSBAND  AND  WIFE. 

A  note  or  obligation  executed  by  a.  feme  covert^  creates 
no  cause  of  action,  and  where  the  declaration  shows 
this  fact,  sucb  declaration  is  bad  on  general  demurrer, 
and  the  defect  may  be  taken  advantage  of  in  arrest  of 
judgment.     Sheppard  et  uxj  vs.  Kendte^  80. 

2.  Where,  however,  a  feme  sole  executes  a  bond  or  note, 
and  afterwards  marries  and  is  sued  alone,  a  plea  in 
abatement  for  tbe  non-joinder  of  tbe  husband  is  the  pro- 
per mode  of  defence.    Ibid. 

3.  Tbe  declaration  sets  forth,  tbat  defendant  and  wife 
Maiy  made  a  note  to  plaintiff:  Held,  tbat  this  was  not 
an  allegation,  that  they  were  man  and  wife  at  the  time 
of  the  execution  of  such  note,  and  consequently  no  er- 
ror. If  the  fact  were  so,  the  declaration  not  showing  it, 
it  should  have  been  pleaded.     Ibid.  81. 

4.  A  deed  of  marriage  settlement  made  after  marriage, 
based  upon  a  parol  contract,  and  made  in  contemplation 
of  marriage,  cannot  be  sustained  as  against  creditors  on 
the  ground  of  tbe  valuable  consideration  having  inter- 
vened, the  parol  contract  being  void  by  tbe  statute  of 
frauds.  liead  vs.  Livingston^  3  J.  C.  Rep.  488,  Atber- 
ly,  488.     Smith  vs.   Greer^  118. 

5.  The  husband  may  after  marriage  settle  bis  own  proper- 
ty on  his  wife  by  the  intervention  of  a  trustee  if  not  in- 
debted at  the  time  of  making  the  settlement,  to  an 
amount  sufficient  to  have  the  effect  of  delaying  and  de- 
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feating  existing  creditors,  and  such  settlement  will  be 
good  against  subsequent  creditors.  In  such  case  vague 
and  general  proof  of  a  prior  indebtedness  and  embar- 
rassment will  not  suffice.  There  must  be  direct  and 
positive  proof  of  the  existence  of  a  specific  debt.  3  J. 
C.  R.  488.     Ibid. 

6.  Lea  died,  leaving  b^  will  his  estate  to  his  wife  Mary 
during  her  natural  hfe,  and  at  her  death  to  his  daughter 
Ann.  Ann  intermarried  with  Smith,  her  mother  Mary 
still  living  and  holding  the  estate.  Mary,  thereupon, 
relinquished  her  life  estate,  upon  condition,  that  the 
property  should  be  settled  upon  her  daughter,  and  Smith 
accordingly  executed  a  deed  conveying  the  estate  to 
trustees  for  the  benefit  of  his  wife  and  her  heirs:  Held, 
that  this  estate  was  not  any  time  the  estate  of  Smith, 
and  that  the  deed  made  such  disposition  of  it  as  a  court 
of  chancery  would  have  done  if  applied  to,  and  more 
especially  if  the  husband  was  embarrassed.  5  J.  C. 
R.  464,  6  J.  C.  R.  22.    Ibid. 

7.  If  the  wife  abandon  the  husband  without  just  cause,  the 
husband  cannot  be  made  liable  for  necessaries  furnish- 
ed her  by  third  persons.  Brown  vs.  Patton  andJardcuu 
135. 

8.  Where,  however,  there  was  a  proposition  made  by  the 
husband  to  her  son-in-law,  after  the  wife  had  abandon- 
ed her  husband,  to  supply  her  with  necessaries  in  a  par- 
ticfdar  maimer^  and  she  was  attacked  with  fever,  and 
the  son-in-law  procured  the  services  of  physicians: 
Held,  that  he  was  bound  for  those  services,  having  ex- 
pressed a  general  wish  that  she  should  be  supplied  with 
necessaries.     Ibid. 

9.  The  whole  body  of  the  common  law  on  the  subject  of 
the  domestic  relations,  and  especially  that  of  baron  and 
feme,  has  been  adopted  in  this  State,  except  so  far  eis 
modified  by  statute.  The  estate  of  tenancy  by  the 
curtesy  exists  in  this  State.     McCorry  vs.  King,  267. 

10.  A  constructive  seisin  of  wild  lands,  not  adversely  pos- 
sessed, enables  the  owner  to  maintain  an  action  of  tres- 
pass, and  is,  therefore,  such  a  seisin  in  the  wife,  whether 
claiming  as  heir,  by  devise  or  deed,  as  will  make  the 
husband  tenant  by  the  curtesy.     Ibid. 

11.  Where  a  husband  had  a  life  estate,  and  sold  and  con- 
veyed in  fee:  Held,  that  he  conveyed  the  interest  he 
had  and  no  more.     Ibid. 
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12.  The  persons  barred  by  the  statute  of  limitations'of  their 
right  to  recover  land,  are  those  whose  right  to  enter  or 
bring  suit  has  come  or  accrued,  and  who  after  that  event 
neglect  for  the  term  of  seven  years  to  bring  such  suit; 
and,  therefore,  where  the  husband  sold  and  conveyed  in 
fee,  land  devised  to  the  wife  without  the  wife  joining  in 
the  deed  of  conveyance,  the  statute  of  limitations  did 
not  begin  to  run  against  her  heirs  until  after  the  expira- 
tion of  the  husband's  life  estate.   Ibid. 

13.  A  grant  cannot  be  presumed  from  the  lapse  of  lime  dur- 
ing which  the  owner  of  the  estate  had  no  right  of  ac- 
tion against  the  tenant  by  the  curtesy  in  possession. 
Ibid. 

14.  If  a  testator  intended  by  a  bequest  to  create  a  separate 
estate  for  the  use  of  the  wife,  a  court  of  chancery  will 
carry  that  intention  into  efiect;  but  such  intention  must 
plainly  appear  by  the  use  of  words,  that  denote  an  ex- 
clusion of  the  husband  or  a  declaration  as  to  the  enjoy- 
ment of  the  property  incompatible  with  his  dominion 
over  it.     Tkainpsan  vs.  McKisick^  631. 

16.  Where  slaves  were  conveyed  in  trust  for  the  benefit  of 
the  wife,  with  a  po  wer  of  disposition  by  her,  by  will 
or  deed,  and  the  deed  contained  no  express  provision 
for  the  disposition  of  the  slaves,  in  the  event  of  her 
death  without  disposing  of  them;  and  she  dies  without 
making  any  disposition  of  the  slaves,  either  by  deed  or 
will,  the  slaves  go  to  the  husband  surviving  her.  Tuck-- 
er  vs.  Medarisj  628. 

IMPROVEMENT,  INTERNAL. 

See  State  vs.  J^entm  Turnpike  Company^  305. 

INDICTMENT. 

1.  See  CaiBfiNAL  Law. 

2.  A  count  charging  a  felony  cannot  be  united  with  a 
count  charging  a  misdemeanor.  1  Ch.  Cr.  Law,  226. 
State  vs.  Freds,  228. 

3.  Where  an  indictment  is  framed  on  a  statute,  it  is  not 
necessary  that  it  should  be  in  the  express  words  of  the 
statute.  It  is  sufficient  if  words  of  equivalent  import 
or  of  more  comprehensive  import  be  used.  Buid  vs. 
The  Statey  483. 

4.  The  22d  section  of  the  act  of  1832,  incorporating  the 
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Union  Bank,  provides,  that  if  any  of  ''the  officers » 
agents  or  servants"  of  the  bank,  shall  embezzle  the  fund  s 
of  the  bank,  or  make  false  entries,  they  shall  be  guilty 
of  felony.  An  indictment  charged  ''that  Budd  being 
then  and  there  employed  as  clerk  of  the  individual  ledg- 
er, the  same  bem^  a  book  of  the  bank  thereinafter 
name,"  and  the  "said  Budd  being  then  and  there  clerk 
as  aforesaid,  and  it  being  his  business,  by  virtue  of  said 
employment  as  clerk,  to  make  entries,"  did  make  false 
entries  with  a  view  to  defraud  the  bank.  The  court  de- 
termined that  the  defendant  was  not  properly  charged, 
and  that  the  term  "clerk"  was  one  of  such  varied  im- 
port, that  they  were  not  at  liberty  to  hold  that  it  was 
equivalent  to  the  term  officer,  agent  or  servant.     Ibid. 

6-     Indictment    for    keeping   machine   for  counterfeiting; 
when  good.     Bradford  vs.  The  State^  370. 

6.  Indictment  fcr  libel;  when  good.     Melton  vs.  TJc  SuUe^ 
389. 

7.  Indictment  against  an  officer  for  bidding  at  his  own 
sale;  when  good.     Chambers  vs.  The  State^  337. 

INFANT. 

An  infant  cannot  be  affected  by  a  sale  of  her  property 
for  the  debts  of  another,  unless  she  did  some  act  by 
which  bidders  were  imposed  upon  and  induced  to  pur- 
chase.    DiUard  vs.  DiUardj  41. 

•  » 

INSANITY. 

See  Will. 

JUDGMENT. 

See  LiBN.    Justice  of  the  Peace.  « 

JURISDICTION  OF  JUSTICE  OF  THE  PEACE. 
See  Justice  op  the  Peace. 

JURISDICTION  OF  CHANCERY  COURT. 

1.  To  give  effect  to  mechamic's  lien  against  absconding 
debtors,  by  sale  of  real  estate,  31. 

2.  To  decree  a  surrender  of  slaves  in  the  hands  of  purchaser 
at  execution  sale,  and  herein  under  what  state  of  in- 
debtedness a  father  may  convey  slaves  to  his  infant 
children,  41. 

3.  To  award  a  perpetual  injunction  against  the  enforce- 
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of  a  judgment  founded  or>  an  assigned  note  without  con- 
sideration in  the  hands  of  an  assignee,  and  herein  of  the 
negotiation  of  a  note  in  due  course  of  trade,  61. 

4.  To  relieve  against  usurious  contracts,  63,  559,  561; 
and  against  gaming  contracts,  133« 

6.  To  decree  perpetual  injunction  against  judgment  on  a 
bill  single  in  the  hands  of  assignee,  where  one  of  the 
payees  of  the  note  only  assigned  it,  69. 

6.  To  decree  a  sale  of  mortgaged  slaves  at  the  instance  of 
mortgagee,  and  herein  of  the  right  of  one  partner  to  take 
a  mortgage  on  the  estate  of  his  co-partner  to  secure  him- 
self against  the  payment  of  more  than  his  share  of  the 
joint  Labilities,  98. 

7.  To  decree  the  equitable  title  of  judgment  debtor  to  real 
estate  to  the  judgment  creditor,  where  the  land  was  le- 
vied on  by  ji.fa.t  and  sold  and  bought  by  the  creditor, 
116. 

8.  To  enjoin  a  sale  of  slaves  at  the  instance  oi  feme  covert f 
and  herein  of  registration;  the  statute  of  frauds  and  per- 
juries; and  under  what  circumstances  of  indebtedness 
the  husband  may  settle  property  on  the  wife,  and« 
when  a  court  of  chancery  will  secure  estate  devised  to 
the  wife  against  the  husband  and  his  creditors,  118. 

9.  A  court  of  chancery  has  no  power  to  relieve,  where  de- 
fence could  have  been  made  at  law  and  was  not  made, 
and  no  excuse  given  for  a  neglect  to  make  it  134. 

10.  To  decree  an  account  between  partners.  A  receiver  not 
liable  to  account  for  profits  made  on  money  in  his 
hands  during  the  continuance  of  the  suit, 

11.  To  decree  the  distribution  of  an  estate  in  accordance 
with  a  convenant  made  by  deceased,  167. 

12.  A  court  of  chancery  has  no  jurisdiction  to  decree  a  re- 
taxation  of  costs,   169,  205. 

13.  To  declare  deeds  of  trust  void  for  fraud,  and  order  sale 
of  estate,  180. 

14.  To  enforce  by  injunction,  to  prevent  the  doing  of  acts 
from  which  loss  of  healtii,  destruction  of  means  of  sub- 
sistence, or  permanent  injury  to  property  will  ensue, 
181. 

15.  Courts  of  chancery  can  give  no  relief  against  payment 

90 
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of  purchase  money  for  land  where  there  is  no  fraud  and 
no  eviction,  137. 

16.  To  decree  an  account  against  an  a^ent  to  sell  land  and 
receive  proceeds,  created  by  deed.  Such  an  agent  is 
only  constructively  a  trustee,  and  statute  of  limitations 
bars  a  bill  for  an  account  against  him,  201. 

17.  To  protect  trust  estates;  to  secure  due  execution  of 
trusts;  to  set  up  lost  wills,  and  to  remove  trespassers  to 
enable  executor  to  comply  with  the  mandates  of  will,  by 
sale  of  the  estate,  247. 

18.  To  decree  injunction  ^tgainst  the  collection  of  purchase 
money  of  real  estate,  and  herein  the  construction  of 
covenants  in  regard  to  the  acts  cf  God  and  the  govern- 
ment, 261. 

19.  To  declare  void  subscription  to  the  stock  of  a  corpora- 
tion, on  the  ground  that  such  subscription  was  obtained 
by  fraud,  305. 

20.  To  declare  contract  of  purchase  void,  on  the  ground  of 
fraudulent  misrepresentations  as  to  tide,  quality,  &c.&Ci. 
of  land  sold,  347. 

21.  To  rectify  mistakes  in  the  formation  of  contracts,  411. 

22.  To  enjoin  sale  of  slaves,  in  case  where  title  is  indispu- 
table. A  doubtful  question  of  legal  right  should  be  sub- 
mitted to  a  jury,  413. 

23.  Jurisdiction  of  chancery  court  to  remove  obstacles- 
thrown  in  the  way  of  the  due  execution  of  its  process  by 
the  levy  and  seizure  of  property  by  a  junior  judgment 
creditor,  431. 

24.  To  decree  partition  where  the  tide  is  clear  of  dispute^ 
and  herein  of  multifariousness,  435. 

25.  To  decree  the  execution  of  trusts,  where  trustee  fails  or 
refuses,  and  herein  of  the  right  of  trustee  to  purchase 
the  trust  estates,  443. 

26.  Jurisdiction  of  chancery  court  to  set  uj)  verbal  mort- 
gage, and  herein  of  mortgages,  constructive  trusts  and 
statute  of  limitations,  463. 

27.  Jurisdiction  of  chancery  court,  at  the  instance  of  a  sur- 
ety, to  compel  a  principal  debtor  to  exonerate  him  by 
paying  the  debt,  and  to  discharge  the  .surety  when  the 
creditor  has  refused  to  do  what  his  duty  to  the  surety 
required  him  to  do,  543. 
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28.  To  cancel  contracts  for  fraud,  but  mere  non-payment 
of  the  consideration  is  not  such  fraud  as  will  authorize 
a  cancelment  of  the  contract,  666. 

29.  At  the  suit  of  a  personal  representative  to  set  aside  an 
unconscious  bargain,  obtained  by  practising  upon  the 
weakness  and  credulity  of  deceased,  whilst  *tn  extremis. 
A  personal  representive  shall  not  be  heard  to  charge 
that  deceased  made  conveyance  of  his  property  to  de- 
fraud his  creditors,  with  ^a  view  to  set  asiae  such  con- 
veyance, 667. 

30.  To  declare  the  right  of  negroes  to  their  freedom;  under 
what  circumstances,  669. 

31.  To  set  up  a  parol  rescission  of  a  written  contract  in  bar 
of  a  bill  for  a  specific  performance,  684. 

32.  To  decree  an  account  of  the  annual  hire  of  a  slave  con- 
verted, and  herein  of  the  statute  of  limitations,    686. 

33.  To  direct  the  payment  of  funds  belonging  to  minors, 
resident  in  other  States,  into  the  hands  of  a  non-resident 
guardian,  and  herein  of  the  duty  of  the  court  under  such 
circumstances,  692. 

34.  To  hold  clerk  and  master  responsible  to  minors  for 
wrongful  payment  of  their  funds  to  a  foreign  guaxdian, 
and  under  what  circumstances  he  will  not  be  shielded 
by  a  decree  of  the  court,  696. 

36.  To  give  efiect  to  the  lien  of  vendor  on  the  conveyed 
premises,  and  herein  as  to  what  constitutes  a  waiver 
and  abandonment  of  this  lien,  616. 

36.  To  adjust  by  decree  complicated  accounts  between  a 
clerk  and  a  marshal,  and  to  give  a  decree  against  the 
sureties  for  balance  due,  623. 

37.  To  decree  a  specific  execution  of  a  covenant  to  convey 
'                           real  estate  by  a  partner  to  the  firm,  637. 

38.  Jurisdiction  of  chancery  court  to  try  questions  of  title  to 
land,  exists  only  in  difficult  and  complicated  ceises  af* 
fording  special  grounds  for  equitable  interference,  640. 

39.  A  court  of  chancery  will  not  decree  specific  execution 
of  an  agreement  to  receive  lands  in  discharge  of  a  judg- 
ment, to  be  valued  by  A.  B.  &  C,  644. 

^  40.     To  settle  the  construction  of  a  will,  and  to  give  direc- 

^  tions  to  the  executors  in  regard  thereto,  and  bereio  of 

!'  limitations  in  remainder,  648. 
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JURISDICTION,  Scc—Cofumued. 
41.     To  entertain  a  bill  at  the  instance  of  ezecutoiB  against 
devisee  for  a  settlement  of  tbeir  executorship,  and  sale 
of  real  estate  of  devisee  for  ^payment  of  debts  due  to 
executors,  and  herein  of  multifariousness,  656, 

m 

43.  Jurisdiction  of  chancery  court  to  subject  equitable 
estates  to  the  satisfaction  of  judgments,  and  herein  of 
the  doctrine  of  lien,  661« 

JURORS. 

1.  Where  incompetent  jurors  were  put  to  a  prisoner  by  the 
decision  of  the  court,  and  they  were  challenged  by  him: 
Held,  that  this  was  no  ground  of  reversal,  the  defend- 
ant having  procured  a  jury  without  having  exhausted 
his  number  of  peremptory  challenges.  Carroll  vs«  The 
State^  315. 

3.  Where  a  person  oflfered  as  a  juror  states  that  he  has 
heard  the  circumstances  of  the  case,  and  believing  the 
statements  he  has  heard  to  be  true,  has  made  up  his 
mind  as  to  the  guilt  or  innocence  of  defendant,  he  is  in- 
competent. He  is  incompetent  whether  he  derives  his 
information  from  a  witness  or  from  others,  who  profess- 
ing to  have  ascertained  the  facts,  may  conmiunicate  a 
narrative  of  them  to  him.     Payne  vs.  The  StaUj  375. 

3.  Individuals  offered  as  jurors  stated  that  from  rumor  and 
reports  in  their  neighborhood,  they  had  heard  that  a 
man  had  been  killed,  that  defendant  was  accused  of  the 
murder  and  had  attempted  to  make  his  escape,  and  that 
upon  these  facts  and  circumstances  they  had  formed  and 
expressed  an  opinion;  Held,  that  they  were  competent 
as  jurors.    Rm. 

4.  Aj£davit  of  Jurors,  when  not  receivable.  Norris  vs. 
The  States  333. 

JURY. 

The  circuit  court  empannelled  and  swore  twelve  good 
and  lawful  men  as  a  grand  jury:  Held,  that  this  was  a 
lawful  and  competent  grand  jury,  and  that  the  act  of 
1779,  ch.  6,  sec.  12,  and  1811,  ch.  72,  sec.  19,  are  direc- 
tory statutes,  and  were  not  intended  to  alter  the  estab- 
lished common  law  notion  of  twelve,  as  constituting  a 
lawful  jury.     Pybos  vs.  The  StaU^  49. 
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JUSTICE  OF  THE  PEACE. 

1.  A  justice  of  the  peace  has  no  power  to  render  judgment 
by  motion  against  a  constable  and  his  securities,  for  fail- 
ing to  pay  over  money  not  collected  by  virtue  of  process 
in  his  nands.     McGregor  vs.  McCarJckj  678. 

2.  The  proceeding  by  garnishment  is  in  the  nature  of  a  se- 
questration of  the  effects  of  a  debtor,  and  may  be  used 
by  any  tribual  to  the  extent  of  its  execution  process. 
Cheairs  vs.  Skuen,  101. 

3.  A  justice  of  the  peace,  having  rendered  judgment 
against  a  defendant  for  $197  71,  had  by  consequence 
thereof,  power  to  sequestrate  the  debts  oi  the  defendant 
in  the  execution  by  garnishment  to  that  amount.    Ibid. 

4.  T.  A.  Lancaster  recovered  a  judgment  for  $62  50,  on 
the  19th  day  of  September,  1840,  against  W.  H.  Alsup 
and  H.  H.  Alsup  before  a  justice  of  the  peace.  Dilliard 
addressed  this  letter  to  the  justice:  "You  may  enter  me 
as  stay  of  a  judgment  that  T.  H.  Lancaster  recovered 
against  W.  H.  Alsup,  on  the  19th  of  September,  for  the 
sum  of  $62  60;  this  21st  day  of  September,  1840." 
No  other  judgment  was  rendered  against  W.  H.  Alsup 
by  Lancaster  on  that  day:  Held,  that  it  was  sufficient- 
ly apparent,  that  Dilliard  intended  to  communicate  au- 
thority to  stay  the  execution  in  that  case,  and  that  the 
authority  was  sufficient  to  authorize  the  entry  of  Dil- 
liard's  name  as  security  for  stay  of  execution*  Dilliard 
vs.  Askew  Sf  Lancastery  536. 

6.  On  grounds  of  public  policy  the  proceedings  of  justices 
of  the  peace  must  be  sustained,  and  objections  to  al- 
ledged  defective  entries  of  them  overruled  if  possible* 
Johnson  vs.  Billingsleifi  151. 

6.  And,  therefore,  where  the  justices  docket  book  was  ruled 
off  nearly  in  accordance  with  the  form  prescribed  in  the 
17th  section  of  the  act  of  1836,  ch.  17,  (N.  &  C.  436,) 
and  the  date  of  the  return  of  a  warrant  in  one  column, 
the  statement  of  the  cause  by  the  names  of  the  parties 
in  a  second,  the  amount  of  the  judgment  in  figures  (and 
that  too  according  to  the  form  prescribed)  in  a  third, 
and  the  word  confessed,  &c.  in  a  fourth:  Held,  that  al- 
though the  directory  mandates  of  this  statute  were  not 
entirely  and  completely  carried  out  by  the  prefixing  of 
a  caption  to  the  docket  book,  yet  such  judgment  was 
not  void  for  uncertainty,  when  attacked  by  a  third  per- 
son.    Ikid* 
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LEVY. 

1.  A  levy  was  in  these  words:  **Levied  on  all  the  unsold 
land  in  the  bounds  of  Overton  county,  belonging  to  the 
heirs  of  M  elver,  and  which  lies  within  the  bounds  of  the 
forty  thousand  acre  tract,  granted  by  the  State  of  North 
Carolina  to  Stokely  Donelson  and  Wm.  Terrell,  by 
grant  No.  259:"  Held,  that  this  did  not  sufficiently 
identify  the  property  intended  to  be  sold,  and  was, 
therefore,  void  for  uncertainty,  and  conveyed  no  title  to 
the  purchaser  at  the  execution  sale.  HuddlesUm  vs. 
Oarrotty  629. 

2.  See  Fi.  Fa.,  Sheriff. 

3.  A  venditioni  exponas  relates  to  the  levy  of  the  ^.  fa.  up- 
on which  is  it  issued,  and  has  priority  of  satisfaction  over 
process  concurrent  with  such  venditioni  expomu  in  its  test 
and  return  day.  Taylor  and  Son  vs.  Mtanford  and 
Home,  66. 

LEWDNESS. 

1.  If  a  master  cause  and  permit  his  slaves  to  pass  about  in 
public  view  and  observation  indecently  naked,  he  is 
guilty  of  lewdness  and  indictable  therefor.  Britain  vs. 
The  State,  203. 

2.  It  is  not  necessary  that  it  be  proved  that  the  slave  did 
exhibit  him  or  herself  in  such  state  of  nakedness  by  any 
command  of  the  master,  to  sustain  the  indictment. 
That  the  master  caused  and  pennitted  it,  may  be  in- 
ferred from  circumstances  satisfactoiy  to  the  mind  of 
the  jury.     Ibid. 

LIBEL. 

1.  Any  malicious  publication  expressed  in  printing  or  writ- 
ing, or  by  pictures  or  signs,  tendingto  injure  the  charac- 
ter of  an  individual,  or  diminish  his  reputation,  is  a  li- 
bel. 2  Leigh's  N.  P.  136:  2  Hump.  Rep.  512.  Mel- 
ton vs.  The  State,  389. 

2.  Where  the  defendant  was  indicted  for  a  libel,  and  the 
biU  of  exceptions  which  he  had  taken  to  the  opinion  of 
the  court,  did  not  set  out  the  evidence,  the  court  was 
bound  to  presume  that  the  evidence  supported  the  ver- 
dict, and  that  there  was  no  variance  between  the  libel 
set  out  in  the  indictment  and  that  produced  in  evidence 
in  the  court  below.     Ibid. 

* 

3.  In  an  indictment  for  a  libel,  it  is  not  necessary  that  the 
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charge  in  the  indictment  should  be  more  specific  than  the 
libellous  publication.     Ibid. 

4.  The  defendant  sent  to  the  prosecutor,  a  letter  charging 
him  with  perjury,  forgery,  &c.  &c.  The  defendant 
pleaded  not  guilty.  The  court  charged  the  jury  that  if 
the  defendant  (the  plaintiff  having  proved  the  malicious 

EubUcaUon)  failed  in  proving  any  one  of  the  charges  in 
is  letter,  the  jury  should  return  a  general  verdict  of 
guilty.  There  was  no  error  in  this  charge.  The  char- 
acter of  the  libeled  party  and  the  fact  that  a  libellous 
publication  contained  some  charges  which  were  sustain- 
ed, were  proper  to  be  considered  by  the  court  or  the  jury 
in  mitigation  of  the  fine  imposed.    Ibid. 

LIEN. 

1.  The  amount  due  to  a  mechanic  for  building  is  properly 
ascertainable  in  a  court  of  common  law,  and  his  statu- 
tory lien  like  the  lien  of  a  judgment  is  to  be  made  ef- 
fectual hy  Jieri  facias.     Fotut  vs.  Wilson^  31. 

2.  A  mechanic  having  a  claim  for  labor  done  or  materials 
furnished  in  buildingi  and  a  lien  for  the  satisfaction  of 
his  claim,  may  file  ms  bill  against  a  non-resident  or  ab- 
sconding debtor,  to  ascertain  his  demand  and  give  efiect 
to  his  lien  on  the  estate,  and  may  make  Judgment  credi- 
tors of  the  non-resident  or  absconding  debtor  parties  to 
his  bill  to  save  circuity  of  action,  and  for  the  greater 
safety  of  all  concerned.    Ibid. 

3.  lAeii  oi venditi(mi  exjyamis* cGmmeiice^  from  the  test  of 
fi.  fa.     Taylor  vs.  Mumfordj  67. 

4.  The  lien  of  a  judgment  upon  land  commences  at  the 
rendition  of  the  judgment,  and  continues  under  the  cir- 
cumstances stated  in  the  statute  for  twelve  months,  and 
attaches  to  all  land  possessed  by  the  debtor  at  the  time 
of  judgment,  or  acquired  so  as  to  be  sold  within  twelve 
months.     Gremtvay  arid  Marshall  vs.  Cannon^  111. 

5.  A  court  of  chancery  will  enforce  the  lien  off.  fa.  against 
the  seizure  of  estate  by  a  junior  judgment  creditor. 
Parrish  vs.  Saunders  ^  Martin^  431. 

6.  Lien  of  ^.  fa.  is  discharged  by  the  forfeiture  of  d«live- 
ry  bond.     Abbott  vs.  Malone^  532. 

LiBN  OF  Judgment. 

7.  A  judgment  creates  a  lien  upon  equitable  estates  which 


r 


720  INDEX. 

LIEN — Continued. 

may  be  asserted  in  chancery.     This  lien  is  co-extensive 
with  the  lien  which  at  law  exists  upon  legal  estates,  and 
may  be  enforced  without  the  issuance  and  return  of  a 
Ji.  fa.     Chapron  ^  Niddete  vs.  Casseday^  661. 

8.  The  right  of  priority  which  exists  at  law  in  favor  of  the 
elder  judgment  is  preserved  in  equity.     Ihid. 

9.  A  judgment  binds  lands  acquired  by  the  debtor,  after 
the  rendition  of  the  judgment,  either  by  purchase  or  de- 
scent, and  binds  equitable  estates.     Ibid. 

10.  A  just  construction  of  the  act  of  1831,  ch.  90,  sec.  7, 
which  provides,  that  all  judgments  in  a  court  of  record 
shall  be  a  lien  on  the  lands  of  the  debtor  from  the  date 
of  their  rendition,  provided  an  execution  is  taken  oat 
and  the  land  sola  within  twelve  months,  where  tb^ 
debtor  acquires  lands  after  the  rendition,  gives  the  cred- 
itor of  the  judgment  12  months  from  the  time  the  legal 
title  decrees  to  the  debtor,  within  which  he  may  make 
his  lien  effectual  by  a  levy  and  sale.  The  same  con- 
struction should  prevail  in  regard  to  after  acquired  equi- 
table estates.  If  the  judgment  be  registered  within 
sixty  days  after  the  debtor  acquires  the  equitable  interest, 
and  the  bill  filed  within  ten  days  after  tne  return  of  an 
execution  unsatisfied,   the  lien  would  be  preserved. 

md. 

Lien  op  Vendor. 

11.  The  vendor  of  conveyed  premises  is  presumed  to  in- 
tend to  retain  his  lien  thereon  for  the  payment  of  pur- 
chase money,  and  the  circumstances  which  manifest  the 
non-existence  of  tuch  intent  must  be  shown  by  the  ven- 
dee.    Marshall  vs.  Christmas^  616. 

12.  The  taking  a  security  for  the  payment  of  the  purchase 
money,  whether  it  be  a  mortgage  upon  other  estates,  a 
pledge  of  goods,  or  the  private  responsibility  of  a  third 
person  is  prima  facie  evidence  that  the  vendor  has  waiv- 
ed and  abandoned  his  lien.     Ibid. 

L3.  The  acceptor  of  a  bill  of  exchange  is  not  in  the  theory 
of  the  law  a  surety — ^but  merely  pays  over  the  money 
of  the  drawer  in  pursuance  of  the  order  of  the  drawer; 
and  therefore  the  taking  of  an  accepted  bill  of  ex- 
change in  payment  of  purchase  money  was  not  regard- 
ed as  a  security,  and  no  evidence  of  a  waiver  of  the  lien; 
secus  with  regard  to  an  endorsed  note.  An  endorser  is 
ill  the  theory  of  law  and  in  fact  a  conditional  suretv. 
Uid. 
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UFE  ESTATE. 

See  Remainder. 

LIMITATION  ON  SUITS. 

1.  By  the  6th  section  of  the  act  of  1716,  ch.  27,  the  exist- 
ence of  a  former  suit  within  one  year  immediately  pre- 
ceding the  second,  saves  the  bar  in  three  cases:  1st. 
Where  judgment  for  the  plaintiff  has  been  reversed  for 
error.  2dl  Where  judgment  for  the  plaintiff  has  been 
arrested.  3.  Where  the  defendant,  cannot  be  served 
with  process.     Nicholson  vs.  Lauderdale,  200. 

2.  The  pendency  of  a  previous  suit  which  the  plaintiff  had 
been  induced  to  dismiss  under  the  influence  of  the  arts 
and  devices  of  the  defendant  does  not  save  the  bar. 
Ibid. 

3.  A  court  of  equity  in  applying  the  statute  of  limitations 
in  analogy  to  its  operation  in  a  court  of  law,  has  made 
but  one  exception  besides  those  contained  in  the  statute, 
and  that  is  wnere  the  cause  of  action  has  been  fraudu- 
lently concealed  by  the  defendant.     Snd. 

4.  An  agency  created  by  deed  to  sell  and  convey  land  and 
receive  money  therefor,  is  not  a  direct  technical  trust 
of  which  a  court  of  chancery  has  exclusive  jurisdiction: 
such  an  a^ent  is  only  constructively  a  trustee  and  the 
statute  of  limitations  bars  a  bill  for  an  account  or  an 
action  of  assumpsit  for  the  money  received  under  such 
agency.    Ibid. 

5.  In  all  cases  where  there  are  concurrent  remedies  in  a 
court  of  law  and  equity,  the  statute  operates  with  as 
much  vigor  in  one  court  as  in  the  other.     Ibid. 

6.  The  persons  barred  by  the  statute  of  limitations  of  their 
right  to  recover  land,  are  those  whose  right  to  enter  or 
bring  suit  has  come  or  accrued,  and  who  after  that  event 
neglect  for  the  term  of  seven  years  to  bring  such  suit; 
and,  therefore,  where  the  husband  sold  and  conveyed  in 
fee  land  devised  to  the  wife  without  the  wife  joining  in 
the  deed  of  conveyance,  the  statute  of  limitations  did 
not  begin  to  run  against  her  heirs  until  after  the  expira- 
tion of  the  husband's  life  estate.  McCorry  vs.  Kngf 
267. 

7.  The  statute  of  limitations  bars  implied  trusts.  Loyd 
vs.  Curriny  462. 

8.  The  statute  of  limitations  does  not  run  till  there  is  a 
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grant  of  land  from  the  State;  for  till  then  the  title  is  in 
the  State,  and  the  statute  does  not  run  agsdnst  the  State. 
Singleton  vs.  Akcj  626. 

9.     The  statute  of  limitations  does  not  run  against  express 
trusts.     Porter  vs.  Porter^  586. 

10.  Where  possession  commences  in  obedience  to  the  title 
of  another,  the  character  of  that  possession  by  intend- 
ment of  law  continues  until  changed  by  an  assertion  of 
ownership  evinced  by  some  tangible  act  in  hostility  to 
the  rights  of  the  owner,  such  as  a  change  of  the  posses- 
sitm  by  a  sale;  the  fact  that  the  possessor  tq^d  some  ten 
or  a  dozen  persons  that  be  claimed  the  property  as  his 
own,  would  not  be  sufficient  evidenceof  a  hostile  posses- 
sion without  notice  thereof  to  the  owner^    SniU 

II*  The  accidental  and  unintended  enclosuie  of  a  smaU 
portion  of  land  for  the  period  of  seven  years,  is  not 
such  an  adverse  possession  as  is  required  to  create  a  bar 
by  virtue  of  the  statute  of  limitations.  Gatet  vs.  But- 
ler, 447. 

MANDAMUS. 

A  mandamus  is  not  ordered,  on  the  application  of  one 
for  induction  into  office  on  an  incomplete  inchoate  title 
thereto;  and,  therefore,  where  Thomason  had  received 
a  majoril^  of  the  qualified  voters  for  the  office  of  sherifi^ 
and  applied  to  the  county  court  to  give  bond  and  be 
qualified,  he  should  have  done  and  orored  every  thing 
on  his  part  necessary  to  make  his  title  complete.  Thom^ 
ason  vs.  The  Justicesy  233. 

MASTER  AND  SLAVE. 

See  Cbzaonal  Law,  HonaciDR.  Jacob  vs.  The  State^ 
493. 

MASTER  AND  APPRENTICE. 

See  Jacob  vs.   The  State,  493. 

MISDEMEANORS. 

See  Criminal  Law,  Misdemeanors. 

MORTGAGE. 

1.  A  mortgage.is  a  contract,  whereby  one  person  conveys 
property  to  another  as  a  security  for  a  debt.  Loyd  vs» 
Curriny  462. 

2.  Where  a  verbal  oontxaot  was  made  between  an  execu- 
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tioa  creditor  and  debtor,  that  the  creditor  should  pur- 
chase the  slave  of  the  debtor  at  the  execution  sale,  and  - 
hold  the  legal  title  as  a  security  for  the  debt;  Held,  that 
this  contract  amounted  to  a  mortgage.     Ibid. 

Si  •  Where  the  execution  creditor  made  statements,  that  he 
would  purchase  the  slave  of  his  debtor,  and  hold  faim  as 
security  for  his  debt  and*interest,  whereby  others  were 

Erevented  from  bidding  for  the  slave:  Held,  that  there 
eing  no  contract  to  that  effect,  such  statements  would 
not  convert  the  absolute  sale  into  a  mortgage.  Yet  the 
creditor  would  be  held  constructively  a  trustee  for  the 
benefit  of  debtor  and  his  creditors.     Upd. 

4.  Mortgagees  are  purchasers  within  the  meaning  of  the 
act  of  1831,  ch.  90,  sec.  6,   619. 

5.  Action  against  clerk  by  mortgagee  for  a  defective  pro- 
bate.    See  Barnes  vs.  Smithy  82. 

6.  A  mortgage  is  regarded  in  equity,  only  as  a  security 
for  the  payment  oi  a  debt,  and  the  mortgagee  is  not  en- 
titled to  have  mortgaged  slaves  delivered  to  him  speci- 
fically; nor  is  he  entitled  to  have  a  decree  for  an  ac- 
count of  hire.  The  court  should  ascertain  the  debt,  and 
direct  a  foreclosure  of  the  mortgage,  and  a  sale  of  the 
slaves  for  the  satisfaction  of  the  debt.  Wkitmare  vs. 
Parks  and  Jaeksonj   95. 

7.  Where  a  mortgagee  is  in  possession  of  slaves  mortgag- 
ed, he  is  liable  to  account  to  mortgagor  for  the  hire  of 
such  slaves.     Ibid. 

8.  Whitmore  &  Trotter  were  partners  in  trade,  and  on  the 
dissolution  they  divided  the  effects,  and  agreed  each  to 
pay  one-half  of  their  joint  liabilities.  To  secure  Whit- 
more against  the  payment  of  more  than  his  half  of  the 
said  liabilities,  Trotter  executed  and  delivered  to  him  a 
deed  of  mortgage  on  certain  slaves:  Held,  that  there 
was  nothing  in  the  relation  of  these  parties,  nor  in  their 
joint  liability  for  the  partnership  debts,  which  rendered 
this  mortgage  fraudulent  and  invalid  against  the  credi- 
tors of  Trotter.     Ibid. 

MOTION. 

1.  The  county  court  have  the  power  to  take  an  annual 
bond  for  the  coUection  of  county  taxes,  and  in  case  of 
default  a  motion  lies  thereupon.     Nevill  vs.  Pay,  37. 

2.  A  motion  lies  against  a  sheriff  for  a  pro  rata  distribution 
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of  the  proceeds  of  sale  of  estate,  where  the  claims  of 
parties  are  equal.     See  Lten,  2. 

3.  A  motion  lies  against  a  sheriff  for  the  failare  of  his 
deputy  to  pay  over  money  collected  by  his  deputy  by 
process  issued  by  a  justice  of  the  peace,  or  for  iailure  to 
make  due  return  of  such  process.  Sndl  vs.  Rowlings^ 
85.     See  Sheiuff. 

4.  Motion  against  sheriff  or  tax  collector.  See  Sheriff. 
Securities.    MiUer  vs.  Moare^  189. 

5.  In  summary  proceedings  every  fact  necessary  to  give 
jurisdiction  must  be  set  out  in  the  judgment;  and,  there- 
fore, where  a  judgment  was  rendered  against  Warner, 
as  constable,  for  iailure  to  pay  over  money  by  him  col- 
lected; and  also  against  Barry,  without  stating  that 
Barry  was  the  security  of  the  constable:  It  was  held, 
that  the  jurisdiction  did  not  appear  as  to  Barry.  Barry 
vs.  Patterson,  313. 

6.  Motion  against  sheriff  for  an  insufficient  return.  See 
Sheriff.     MvUins  vs.  Johnson,  Raybum  ^  Co.  396. 

7.  A  valid  judgment  cannot  be  taken  against  part  of  sheriff 
securities.     Rice  vs.  Kirhnan,  415. 

8.  Judgment  by  motion  may  be  void  as  to  securities,  and 
valid  as  to  principal,  419. 

9.  Motion  for  insufficient  return.     See  Sheriff,  10. 

10.  Motion  against  constable  for  failure  to  pay  over  money 
not  collected  by  process,  does  not  lie  before  a  justice. 
McGregor  vs.  McCorkle,  678. 

MULTIFARIOUSNESS. 

See  Pleadings  in  Chancery. 

NEGOTIABLE  PAPER. 

1.  Where  the  payee  of  a  note  endorsed  it  in  blank,  with  an 
agreement  that  the  endorsee  should  fill  up  the  endorse- 
ment, and  he  did  fill  it  up,  waiving  demand  and  notice: 
Held,  that  it  was  a  question  of  fact  for  the  jury  to  de- 
termine, whether  it  was  the  intentiop  of  the  payee  that 
the  defendant  should  have  the  power  so  to  fill  it  up.  If 
it  was  his  intention,  he  was  then  bound  by  the  endorse- 
ment as  filled  up.     Kimbroe  vs.  LtanJb,  17. 

2.  A  negotiation  of  a  note  in  the  due  course  of  trade,  is 
where  the  holder  has  given  for  the  note,   his  money. 
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goods  or  credit  at  the  time  of  receiving  it,  or  has  on  ac- 
count of  it  sustained  some  loss,  or  incurred  some  liabili- 
ty. Bay  vs.  Coddington^  20  John.  637:  10  Yerger,  417, 
429.    Inghamv^.  VadeUi  bl. 

3.  Where  a  note  is  assigned  in  payment  of  a  pre-existing 
debt,  it  is  not  negotiated  in  the  due  course  ot  trade,  and, 
therefore,  subject  to  be  defeated  in  the  hands  of  the  as- 
signee upon  proof  of  failure  of  consideration,  Womdey 
vs.  Lovrnfy  1  Hum.  468.     Ibid. 

4.  Vaden  deposited  his  cotton  with  Morgan  &  Co.,  com- 
mission and  forwarding  merchants,  to  be  shipped  or 
held  subject  to  the  order  of  owner.  Morgan  &  Co., 
without  authority,  sold  the  cotton  and  appropriated  the 
proceeds  to  their  own  use.  Vaden  took  an  assignment 
of  the  note  of  Ingham,  not  due,  in  discharge  of  the 
claim:  Held,  that  this  note  was  negotiated  in  due  course 
of  trade.  Vaden  parted  with  his  property  in  the  cotton 
when  he  took  an  assimment  of  Ingham's  note  and  not 
before.  It  was  not,  ^erefore,  assigned  in  payment  of 
a  pre-existing  debt.     Ibid. 

5.  Where  an  individual  takes  an  assignment  of  a  note  in 
discharge  of  a  pre-existing  debt,  upon  the  faith  of  a  de^ 
claration  of  the  maker,  that  he  would  pay  it,  or  after  he 
has  taken  such  assignment,  relies  upon  such  declaration 

.  and  fails  to  get  other  indemnity,  which  he  might  have 
got:  Held,  that  the  maker  is  estopped  under  such  cir- 
cumstances from  setting  up  any  equitable  defence. 
Ibid. 

6.  Ray,  by  power  of  attorney,  sold  and  conveyed  the  land 
of  McLemore,  and  fraudulently  took  a  bill  single,  pay- 
able to  McLemore  and  Ray,  and  assigned  the  bill  smgie 
to  Crawford.  McLemore  having  previously  sold  part 
of  the  land,  gave  Wright  a  written  parol  release  of  naif 
of  said  bill  single.  Crawford  instituted  suitin  the  name 
of  Ray  and  McLemore  for  his  own  use,  and  recovered 
judgment  thereupon:  Held,  that  Ray  had  no  right, legal 
or  equitable,  to  tne  proceeds  of  a  half  of  said  bill  sin- 
gle, and  that  complainant  was  entitled  to  a  perpetual  in- 
junction against  said  one  half,  McLemore  assenting  to 
such  relief     Wright  vs.  jRay,  68. 

7.  The  endorser  of  a  note  or  bill  of  exchange,  may  so  frame 
bis  endorsement  as  to  enlarge,  restrict  or  extinguish 
his  liability  thereupon.     Turley  vs.  HodgCj  73. 
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8.  The  guscranty  of  the  payment  of  a  note,  is  an  absolute 
undertaking,  that  if  the  note  is  not  paid  by  the  maker 
the  guarantee  will  pay  it.  Suit  may  be  instituted  forth- 
with on  the  guaranty,  and  demand  and  notice  need  not 
be  averred  or  proven.     Ibid. 

9.  An  endorsement  was  in  the  following  words,  *'I  assign 
the  within  note  to  C.  P.  Polk  and  warrant  the  solvency 
of  the  maker":  Held,  that  this  endorsement  was  intend- 
ed to  rest  the  responsibility  of  the  endorser  upon  the 
insolvency  of  the  maker,  and  such  insolvency  must  be 
averred  and  proven  to  charge  the  endorser.     Ibid. 

10.  Turley  the  payee  of  a  note  made  by  Womack,  assigned 
it  in  the  following  words,  "I  assign  the  within  note  to 
C.  P.  Polk,  and  warrant  the  solvency  of  the  maker." 
Polk  assigned  it  to  Hodge  in  the  following  words,  "I  as- 
sign the  within  note  to  H.  Hodge  for  value  received 
without  recourse  on  me":  Held,  no  action  lies  on  the 
guaranty  against  hurley  by  Hodge,  there  being  no  priv- 
ity of  contract  between  them,  and  the  guaranty  not  be- 
ing assignable.     Ibid. 

lit  The  branch  of  Planters'  fiank  at  Lagrange  purchased 
a  bill  of  Wyatt  The  bill  was  transmitted  to  Watson, 
president  of  the  principal  bank  at  Nashville,  and  by  him 
endorsed  to  Merchants'  and  Traders'  Bank  at  New  Or- 
leans for  collection.  It  was  protested  and  a  notice  of 
protest  transmitted  to  Watson:  Held,  that  Watson  had 
the  same  time  to  give  notice  to  the  Branch  Bank  at  La- 
grange as  though  he  were  the  owner  of  the  bill,  and  that 
the  Branch  Bank  q.t  Lagrange  had  the  same  time  to  give 
notice  to  Wyatt,  and  Wyatt  to  McNeil,  prior  endorser. 
McNeil  vs.  fVycUt,  125. 

12.  Demand  of  the  maker  of  negotiable  paper  must  be  made 
and  notice  of  non-payment  riven  to  the  endorser,  though 
such  paper  were  due  at  the  time  of  the  assignment. 
KirJcjjotrick  vs.  McCuUoughy  171. 

13.  Where  the  maker  is  not  at  home  and  his  usual  place  of 
residence  is  known,  demand  must  there  be  made  and 
notice  given.    Ibid. 

14.  A  note  payable  in  current  bank  notes,  is  not  a  note  for 
money  upon  which  debt  will  lie  and  is  not  negptiable  pa- 
per.    Ibid. 

15.  The  endorser  of  paper  not  negotiable,  is  only  respoosi- 
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ble  when  he  specially  contracts  to  be  so,  or  where  he 
transfers  paper  fraudulently,  and  in  the  latter  case,  not 
upon  theenaorsement,  but  by  special  action  for  the  con- 
sideration paid  by  the  endorsee.     Ibid* 

16.  The  "legal  representative"  of  a  dead  man,  is  his  ad- 
ministrator or  executor,  and,  therefore,  a  notice  address- 
ed through  the  mail  to  the  "legal  representative"  of  Har- 
deman, deceased,  the  endorser,  in  due  time,  to  the  last 
residence  of  the  deceased,  is  good,  though  it  does  not  ap- 
pear that  the  legal  representative  ever  received  it.  Pt/- 
low  vs.  Hardemauy  538. 

17.  It  is  not  within  the  purpose  and  busmess  of  a  mercan- 
tile firm  to  endorse  paper  for  its  neighbors.  Such  bu- 
siness is  not  within  the  contemplation  of  the  partner- 
ship; and,  therefore,  no  such  authority  is  implied  or  at- 
tached to  any  one  of  the  members.  Such  endorsements 
not  being  within  the  scope  of  the  partnership  business, 
are  in  fraud  of  the  firm  and  void,  unless  in  the  hands 
of  an  innocent  holder.     The  Bank  of  Tennessee  vs.  Saf- 

/arranSf  697. 

18.  If  one  member  of  a  firm  endorse  a  note  for  the  accom- 
modation of  a  third  person,  and  this  fact  was  known  to 
the  holder,  he  is  chargeable  with  notice  of  want  of  au- 
thority and  guilty  of  concurring  in  an  altempted  fraud 
upon  the  other  partners,  unless  the  holder  proves  their 
assent,  either  express  or  implied,  either  before  or  after 
the  signature.     Ibid. 

19.  Where  one  member  of  a  firm  was  in  the  general  habit 
of  endorsing  at  bank  in  the  name  of  the  firm,  with  the 
knowledge  of  the  firm  for  the  accommodation  of  third 
persons,  such  general  course  of  dealing  would  be  suffi- 
cient evidence  of  authority  from  all  the  members  of  the 
firmt  and  all  would  be  bound.     Ibid.  n 

20.  Paper  to  be  negotiable  must  be  payable  in  money,  with- 
out condition  or  limitation,  and  to  any  person  to  whom 
it  may  come  in  the  usual  course  of  trade;  therefore,  an 
order  payable  to  D.  W.  Hackney  only,  being  endorsed 
and  delivered  over,  passed  no  right  to  the  endorsee, 
against  the  drawer.     Hackney  vs.  Jones.  612. 

21.  The  acceptor  of  a  bill  of  exchange  is  not  in  the  theory 
of  the  law  a  surety — ^but  merely  pays  over  the  money 
of  the  drawer  in  pursuance  of  the  order  of  the  drawer; 
and  therefoP5  the  taking  of  an  accepted  bill  of  exchange 
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in  payment  of  purchase  money  was  not  regarded  as  a 
security,  and  no  evidence  of  a  waiver  of  the  lien;  secus 
with  regard  to  an  endorsed  note.  An  endorser  is  in  the 
theory  of  law  and  in  fact  a  conditional  surety.  Mar- 
shall  vs.  Christmasy  616. 

22.  The  declaration  against  the  endorser  of  a  bill  of  ex- 
change, averred  protest  for  non-acceptance  and  non- 
payment, and  concludes;  *'of  all  of  which  said  several 
premises  the  said  H.  R.  W.  Hill  had  then  and  there  due 
notice:"  Held,  that  this  allegation  of  notice  was  suffi- 
cient.    H.  R.  W.  HiU  vs.  The  Planten'  Bank,  670. 

23.  An  agent,  resident  at  New  Orleans,  to  whom  a  bill  was 
endorsed  for  collection,  and  which  was  protested  for 
non-acceptance,  gave  notice  to  the  principal,  resident  at 
Nashville,  and  the  principal  thereupon  gave  notice  to  the 

/  endorser,  resident  at  New  Orleans:  Held,  that  this  no- 

tice was  good.     Ihid. 

24.  Hill,  J.  Dick  &  N.  Dick,  were  partners  under  the  firm 
name  of  N.  &  J.  Dick  &  Co.  at  New  Orleans,  and  nm- 
der  the  firm  name  of  H.  R.  W.  Hill  &  Co.  at  Nashville. 
H.  R.  W.  Hill  &  Co.  drew  a  bill  on  the  house  at  New 
Orleans,  which  was  protested  for  non-acceptance:  Held, 
that  the  house  at  Nashville  was,  eo  instantt,  informed  of 
the  non-acceptance  and  no  notice  necessary.     Ibid. 

25.  The  3d  section  of  the  act  of  1801,  ch.  18,  authorizing 
an  endorser  of  a  bill  of  exchange  to  be  discharged,  if 
upon  due  notice  the  holder  refuse  to  sue,  does  not  ap* 

uy  to  cases  where  the  drawer  resides  out  of  the  State. 
\bid. 
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NEW  TRIAL. 

1.  Where  there  is  evidence  to  sustain  a  verdict  in  a  civil 
action,  and  the  presiding  judge  refuses  to  disturb  it,  the 
revising  court  will  not  grant  a  new  atrial.  Morgan  vs. 
McCartyj  146. 

2.  The  cases  of  EUridge  v$.  Todd,  1  Humph.  43,  and  Ben- 
nett v«.  Baker,  1  Humph.  Rep.  399,  ciled'and  approved. 
Harvey  vs.  Jones,  157. 

3.  A  party  catmot  be  permitted  to  rely  upon  incompeteat 
testimony,  and  when  such  testimony  is  rejected,  claim 
a  new  trial  on  the  ground  of  surprise.  Turtey  vs.  Ei>ans^ 
222. 

4.  It  is  not  a  matter  of  course,  that  newly  discovered  testi- 
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mony  or  testimony  of  which  the  party  has  been  deprived 
by  surprise,  is  a  good  ground  for  a  new  triaL  It  must 
also  appear  that  if  the  rejected  testimony  or  the  newly 
discovered  testimony  had  been  before  the  jury,  the  result 
would  have  probably  been  dijBferent;  and  if  the  party 
does  not  thterefore  set  forth  in  his  bill  of  exceptions,  the 
testimony  so  as  to  enable  the  court  to  judge  in  this  re- 
spect, it  will  be  presumed  that  the  testimony  would  not 
have  altered  the  result.     Ibid. 

6.  A  verdict  will  in  all  cases  have  .great  weight  with  the 
court;  and  it  does  not  follow  that  a  new  trial  will  be 
granted  in  capital  felonies,  when  the  court  are  not  satis- 
fied, beyond  a  reasonable  doubt,  from  the  evidence  in 
the  record,  of  the  guiltof  the  defendant.  Kirby  vs.  The 
State,  289. 

6.  The  affidavit  of  a  juror  that  he  misunderstood'  the 
charge  of  the  judge,  cannot  be  received  and  heard  on 
a  motion  for  a  new  trial.     Norris  vs.  The  State,  333. 

NON  EST  FACTUM. 

See  Partners,  No.  3,  Witness. 

NOTICE. 

1.  The  act  of  1813,  ch.  103,  sec.  2,  requiring  notice  to  be 
given  at  four  of  the  most  public  places  m  the  county,  of 
an  intended  sale  by  the  sheriff,  is  a  directoiy  statute,  and 
if  such  notice  be  not  given  the  sale  is  not  void  in  con- 
sequence of  such  omission.  Janes  vs.  Planter^  Bank, 
76. 

2.  Notice  of  protest.     See  Negotiable  Paper. 

3.  See  CoNTEACT  for  Delivery  of  property. 

4.  A  person  in  by  void  purchase  is  not  the  actual  tenant  of 
vendor,  and  is  not  entitled  to  notice  to  quit.  Chilton  vs. 
NiUett,  404. 

5.  Notice  of  hostile  possession,  when  necessary,  and  by 
what  made  known,  so  as  to  make  statute  of  limitations 
begin  to  run.     Forter  vs.  Porter,  686. 

6.  Notice  of  the  holder  of  bill  of  gan  accommodation  en- 
dorsement by  one  partner  in  the  name  of  firm;  eflfectof. 
Bank  of  Tennessee  vs.  Saffarrans,  697. 

7.  Purchasers  with  notice,  620,  562. 

92 
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OCCUPANTS. 

1.  The  occupants  south  and  west  of  congressional  reser- 
vation line  have  no  interest  in  the  soil  which  can  be  sold 
hy^.  fa,  or  be  proceeded  against  in  equity*  Brown  vs. 
Masseyf  470. 

2.  Meedy  Broomfield  by  consent  of  William  Broomfield 
entered  forty  acres  ot  land,  part  of  a  quarter  section  to 
which  William  had  preference  of  entry  by  virtue  of  his 
possession  and  improvements  thereof:  Held,  that  this 
entry  did  not  exhaust  the  preference  right  of  William 
Broom&eld.  He  held  his  preference  right  to  the  bal- 
ance of  the  160  acres  by  virtue  of  the  provisions  of  the 
5th  and  8th  sections  of  the  act  of  1837^  ch.  2.  Davis 
vs.  Broomfield^  174. 

PARTNERS. 

1.  Whitesides  &  Lafierty  were  partners.  A  bill  was  filed 
for  an  account.  This  was  ordered,  and  Laflferty  ap- 
pointed receiver.  Lafierty  used  the  money  collected, 
m  trade,  and  made  profit  thereon:  Held,  that  White- 
sides  was  not  entitled  to  a  share  of  such  profits,  Lafier- 
ty holding  the  money,  not  as  partner,  but  as  receiver. 
TFhitesides  vs.  Lafferty^  150. 

2.  Every  partner  is  the  agent  of  the  partnership,  may  traoa- 
act  busmess  in  its  name,  and  in  all  simple  contracts  re- 
lating to  the  business  of  the  partnership  lie  may  bind  the 
members  of  the  firm;  but  in  order  to  do  this  he  must  act 
in  the  name  of  the  firm,  and  in  signing  notes,  bills,  &c., 
he  must  subscribe  the  name  or  style  by  which  they  are 
known  as  a  firm,  and  in  which  they  do  business. 
Crouch  ifEmmerson  vs.  Bovmauy  209. 

3.  Where  Crouch,  Emmerson,  Jones  and  Carter  were 
partners  under  the  firm  name  of  Crouch,  Emmeraoa 
&  Co.,  and  Jones  executed  a  note,  signing  the  names  of 
each  of  the  firm:  Held,  on^jpleKof  turn  etc  facium  tied 
by  Crouch,  Emmerson  and  Carter,  that  Jones  had  no 
power  to  bind  them  by  such  signature;  that  such  signa- 
ture constituted  the  note  prima  facie  an  individual  trans- 
action.    Ibid* 

4.  In  order  to  make  all  liable  it  must  be  shown,  that  the 
money  or  goods  that  constitute  the  consideration  of  the 
note  went  into  the  partnership  concern,  as  part  of  the 
common  stock.     Ibid. 

5.  It  is  not  within  the  purpose  and  business  of  a  mercantile 
firm  to  endorse  paper  for  its  neighbor.     Such  business 
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is  not  within  the  contemplation  of  the  partnership;  and, 
therefore,  no  such  authority  is  implied  or  attached  to  any 
one  of  the  members.  Such  endorsements  not  being 
within  the  scope  of  the  partnership  business,  are  in  fraud 
of  the  firm  and  void;  unless  in  the  hands  of  an  innocent 
holder.     Bouikof  Tennessee  vs.  Saffdrransj  597. 

6.  If  one  member  of  a  firm  endorse  a  note  for  the  accom- 
modation of  a  third  person,  and  this  fact  was  known  to 
the  holder,  he  is  chargeable  with  notice  of  want  of  au- 
thority and  guilty  of  concurring  in  an  attempted  fraud 
upon  the  other  partners,  unless  the  holder  proves  their 
assent,  either  express  or  implied,  either  before  or  after 
the  signature.     Ibid* 

7.  Where  one  member  of  a  firm  was  in  the  general  habit 
of  endorsing  at  bank  in  the  name  of  the  firm,  and  with 
the  knowledge  of  the  firm  for  the  accommodation  of 
third  persons,  such  general  course  of  dealing  would  be 
sufficient  evidence  of  authority  from  all  the  members  of 
the  firm,  and  all  would  be  bound.     Ibid. 

8.  See  Specific  Execution  Tilman  and  CHlbreath  vs. 
Caniion^  637. 

9.  Whitmore  &  Trotter  were  partners  in  trade,  and  on 
the  dissolution  they  divided  the  effects,  and  agreed  each 
to  pay  one-half  of  their  joint  liabilities.  To  secure 
Whitmore  against  the  payment  of  more  than  his  half  of 
the  said  liabilities.  Trotter  executed  and  delivered  to 
him  a  deed  of  mortgage  on  certain  slaves:  Held,  that 
there  was  nothing  in  the  relation  of  these  parties,  nor  in 
their  joint  liability  for  the  partnership  debts,  which  ren- 
dered this  mortgage  fraudulent  and  invalid  a£;ainst  the 
creditors  of  Trotter.  Whitmore  vs.  Parks  and  Jacksony 
95. 

PAYMENT. 

1.  A  plea  of  payment  admits  the  execution  of  the  note, 
bond  or  bill  single,  as  described  in  the  declaration.  Rog" 
ers  vs.  Kincannon,  252. 

2.  In  an  issue  on  a  plea  of  payment  to  a  lost  note  or  bond, 
the  defendant  cannot  produce  proof  of  a  variance  be- 
tween the  alledged  lost  note  or  bond,  and  the  note  or 
bond  described  in  the  declaration.     Ibid. 

3.  Where  a  suit  was  brought  on  a  lost  bond,  and  the  de- 
fendant relied  on  the  presumpUon  of  payment  raised  by 
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the  lapse  of  time»  and  the  plaintiff  introduced  a  witness 
to  relate  a  conversation  witness  had  with  the  defendant 
in  relation  to  said  bond,  to  repel  the  presumption  of  pay- 
ment: Held,  that  the  defendant  had  the  right  to  prove  by 
said  witness,  that  the  conversation  was  had  not  m  refer- 
ence to  the  instrument  described  in  the  declaration,  and 
this,  for  the  purpose  of  impairing  the  force  of  plaintiff's 
testimony.     lbtd> 

4.  See  Lytle  vs.  Smithy  328. 

5.  See  Chanceby  No.  19. 

6.  A  power  to  sell  authorizes  a  receipt  of  payment,  612. 

PERJURY. 

See  Cribonal  Law. 

PRESUMPTION. 

1»    Of  payment.    See  Payment. 

2.  A  grant  cannot  be  presumed  from  the  lapse  of  time 
during  which  the  owner  of  the  estate  had  no  right  of 
action  against  the  tenant  by  the  curtesy  in  possession. 
McCorryys.  King,  267. 

PAROL. 

1.  A  purchaser  of  real  estate  by  parol  is  constructively 
the  tenant  at  will  of  vendor,  and  cannot  dispute  the  title 
of  the  vendor,  614;  but  is  not  like  an  actual  jtenant  en- 
tided  to  notice  to  quit,  404. 

2.  Parol  evidence  when  not  admissible.  Noe  vs.  Hodg- 
esy  162. 

POSSESSION. 

See  Ejectment.     Limitation  on  Suits. 

PLEADINGS  IN  CHANCERY. 

1.  The  bill  prays: — 1st.  That  complainant's  right  to  an 
undivided  interest  in  the  real  estate  of  Bruton  deceased, 
by  virtue  of  a  lost  and  unregistered  deed,  be  set  up.  2d. 
That  partition  be  made  between  himself  and  the  owners 
of  the  other  shares.  3d.  That  a  sale  of  his  interest  in 
the  estate  made  by  sheriff  as  the  property  of  another, 
and  of  which  defendant  Rutland  became  the  purchaser, 
be  declared  void  for  want  of  twenty  days*  notice  to  the 
tenant  in  possession*  4th»  That  a  suit  of  forcible  entry 
and  detainer,  instituted  against  him  by  Rutland  be  en- 
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joined)  and  that  Rutland  account  to  complainant  for 
rents  and  profits;  Held,  that  this  bill  was  multifarious* 
BTruUmws.  Rutland^  435. 

2.  Hickman  had  an  equitable  right  to  an  undivided  interest 
in  a  tract  of  land,  the  legal  title  to  which  was  in  Hay- 
wood's heirs.  Madden  and  others  made  an  entry  of  the 
land  and  took  possession  thereof;  contending  that  the 
grant  under  which  Hickman  and  Haywood's  heirs 
claimed  the  land,  did  not coverthe  land  claimed  by  them. 
Hickman  filed  his  bill  against  Haywood's  heirs,  for  the 
legtd  title  and  partition,  and  against  Madden  and  others 
to  settle  the  dispute  in  regard  to  boundaiy:  Held,  that 
this  bill  was  multifarious.     Hickman  vs.  Cooke^  640. 

3.  When  a  bill  is  multifarious,  and  the  defendant  or  de- 
fendants fail  to  demur,  the  objection  is  waived  so  far  as 
the  rights  of  the  defendants  is  concerned,  yet  the  court 
Ji^Bj J  propria  jwct  insist  on  the  objection  and  dismiss  the 
bill.     Ibid. 

4.  Whcte  a  general  demurrer  will  lie  to  a  bill,  the  court 
will  not.grant  relief  at  the  hearing,  though  the  defend- 
ant may  submit  to  the  jurisdiction  by  answering.     Sndp 

5.  A  bill  by  executors  against  the  devisee  charged: 

1.  That  they  had  disbursed  their  private  funds  in  the 
payment  of  the  debts  of  the  estate. 

2.  That  they  had  improved  town  lots,  rented  them  out, 
received  and  disbursed  the  rents. 

3.  That  they  had  claims  against  the  devisee  for  board 
and  tuition.     Hintoh  and  Marr  vs.  Cole^  656. 

6.  The  bill  prayed  an  adjustment  of  these  matters  of  ac- 
count, arnl  a  sale  of  real  estate  for  the  satisfaction  of 
the  debts  due  to  themselves  and  others:  Held,  that  this 
bill  was  not  multifarious.     Ibid. 

7.  If  the  objection  for  multifariousness  be  not  taken  by  de- 
murrer, the  objection  is  waived  by  the  parties.  The 
court,  propria  jure^  may  insist  on  it  before  an  interlocu- 
tory decree,  but  not  afterwards.     Ibid, 

8.  A  want  of  interest  of  the  complainant  in  the  isubject 
matter  of  the  suit  is  fatal  on  demurrer,  and  if  the  suit 
be  joint  a  want  of  interest  in  either  of  the  complainants 
is  fatal  when  joint  relief  is  asked;  secus^  where  the  re- 
lief prayed  is  not  joint  and  the  want  of  interest  of  one 
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of  the  complainants  is  ascertained  at  the  hearing.   Hen- 
derson ^  McDermoU  vs.  Peck^  247. 

9.     See  Chancery.  Chaxcert  Practice. 

PLEADINGS  AT  LAW. 

1.  A  note  or  obligation  executed  by  a  feme  covert^  creates 
no  canse  of  action,  and  where  the  declaration  shows  this 
fact,  such  declaration  is  had  on  general  demurrer,  and 
the  defect  may  be  taken  advantage  of  in  arrest  of  judg- 
ment.    Shejjyard  et  ux.  vs.  Kindle^  80. 

2.  Where  however,  a  feme  sole  executed  a  bond  or  note, 
and  afterwards  marries  and  is  sued  alone,  a  plea  in 
abatement  for  the  non-joinder  of  the  husband  is  the  pro- 
per mode  of  defence.     Ibid. 

Z,  The  declaration  sets  forth,  that  defendant  and  wife  Mary 
made  a  note  to  plaintiff:  Held,  that  this  was  not  an  al- 
legation, that  they  were  man  and  wife  at  the  time  of  the 
execution  of  such  note,  and  consequently  no  error.  If 
the  fact  were  so,  the  declaration  not  showing  it,  it  should 
have  been  pleaded.     Ibtd^  81. 

4.  A  verdict  will  be  sustained,  if  its  sense  or  legal  effect  is 
a  response  to  the  pleadings.     Boon  vs.  PkMers^  Basikf 

84. 

5.  To  debt  on  bill  single,  the  defendant  pleaded  in  short, 
nU  debet^  payment  and  set  off,  and  usury  in  form.  The 
plaintiff  did  not  reply,  to  the  pleas,  in  short,  and  replied 
on  oath  to  the  plea  of  usury.  The  jury  found  that  the 
defendant  had  not  paid  the  debt  in  the  cleclaration:  Held, 
that  the  verdict  could  not  be  sustained.     Ibid. 

6.  A  plea  since  the  last  continuance,  is  a  waiverof  all  prior 
defences  pleaded;  and  this  is  so,  whether  the  plea  last 
pleaded  goes  to  the  whole  or  part  only  of  plaintiff's  de- 
mand.    Sanderlin  vs.  Dandridgey  99. 

7.  A  departure  in  pleading  is  where  a  previous  ground  in 
the  pleading  is  abandoned  and  a  new  ground  assumed. 
Haley  vs.  McPherson^  104. 

8.  The  plaintiff  declared  that  he  proved  his  account  on 
oath  under  the  book  debt  law,  and  that  the  defendant 
slandered  him  by  charging  him  with  penury  in  the  tak- 
ing of  such  oath.  The  defendant  pleaded  justification 
in  this,  that  said  plaintiff  swore  that  he  could  not  prove 
his  account  by  another  witness,  whereas  in  truth   he 
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could  prove  it  by  another  witness.  Plaintiff  replied  that 
he  did  not  swear  that  he  could  not  prove  his  account  by 
another:  Held,  that  this  replication  was  no  departure 
from  the  allegation  in  the  declaration  that  plaintiffprov- 
ed  his  account  under  the  book  debt  law.     Ibid. 

9.  The  receiving  of  a  plea  or  replication  by  the  court,  can- 
not be  assigned  as  error.  The  final  action  of  the  court 
on  such  plea  or  replication,  only,  can  be  regarded  as  the 
determination  of  the  court  in  regard  thereto.  Morgan 
vs.  McCarty^  146. 

10.  Where  a  plea  in  abatement  was  filed  and  a  replication 
thereto  received  by  the  court  after  demuner  filed  to  the 
plea  and  overruled,  and  no  subsequent  action  had  on  it: 
Held,  that  the  filing  of  a  plea  to  the  merits,  was  a  waiver 
of  the  plea  in  abatement.     Ibid. 

11.  A  scire  fiicicis  to  have  execution  for  the  penalty  of  a  sub- 
poena must  show  by  direct  averment,  of  the  time  of  the 
service,  of  the  subpoena,  and  of  the  time  of  the  trial  that  the 
defendant  was  bound  to  attend  at  that  time.  See  act 
1794,  ch.  1,  sec.  33,  N.  &  C.  712:  1794,  ch.  1,  sec.  10, 
N.  &  C.  647:  1837-8,  session  acts,  196:  StaU  vs. 
iMcy^  226. 

12.  Where  the  defendant  pleads  a  set  off  before  a  justice  of 
the  peace,  the  plaintiff  has  no  right  tQ  dismiss  his  suit. 
RUey  Sf  White  vs.  Carter,  230. 

13.  The  plaintiff  in  ejectment  had  a  verdict  and  judgment* 
The  record  did  not  show  that  the  plea  of  not  guilty  had 
been  put  in:  Held,  that  this  was  no  ground  of  reversal, 
the  parties  having  appeared  and  tried  the  case  on  its 
merits.     Huddlestan  vs.  GarroUj  629. 

14.  At  the  return  term  of  an  original  attachment,  it  was,  on 
motion  of  the  defendant,  quashed.  The  plaintiff  ap- 
pealed to  the  supreme  court.  The  judgment  was  re- 
versed, and  the  cause  remanded.  The  plea  in  abate- 
ment was  filed  at  the  first  term  of  the  circuit  court,  after 
the  cause  was  remanded:  Held,  that  this  was  in  due 
time.     Bank  vs.  Berry^  690. 

PRACTICE  IN  CHANCERY. 

1.  The  making  and  setting  aside  orders  preparatory  to  the 
trial  of  cases  in  chancerv  rests  in  the  discretion  of  the 
court  making  them,  and  it  is  exceedingly  difficult  for  a 
revising  court  to  correct  any  mistake  or  error  in  a  mat- 
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ter  so  entirely  discretioDary.  There  is  no  priocipal  up- 
on which  the  court  can  rest  with  safety  in  so  doing,  and 
it  is  never  done,  except  in  cases  of  great  and  manifest 
injustice.     Buchanan  vs.  McMamuj  449. 

2.  As  a  general  rule,  a  court  of  chancery  ought  not  to  set 
aside  an  order,  taking  a  bill  jpro  confesso^  after  the  witness- 
es are  all  dead.    Ibid. 

3.  The  propriety  of  receiving  cross-affidavits  on  a  motion 
to  set  aside  an  order  to  take  a  bill  pro  confesso  is  doubtful, 
and  the  practice  of  dangerous  tendency,  and  not  to  be 
encouraged.     Ibidn 

4.  Where  an  issue  of  fact  is  directed  in  chancery,  the  find- 
ing of  thejurv  is  not  conclusive  upon  the  chancellor;  yet 
such  finding  is  entitled  to  much  weight  with  him  in  the 
formation  of  his  judgment  upon  the  whole  matter,  and 
this  is  more  especially  so  where  the  matter  submitted  to 
the  jury,  was  the  validity  of  a  deed  which  depended 
upon  the  Credibility  of  the  testimony  of  a  witness.  Or- 
gain  vs.  Ramsey^  680. 

PROBATE. 

1.  Of  mortgage  deed.     See  Barnes  vs.  Smuh^  82, 

2.  Of  account  from  another  State.  See  Cam  ^  Shaffer  vs. 
BaskeUi  340. 

3.  A  deed  is  verified  or  provei^  as  well  by  the  solemn  ac- 
knowledgment of  its  execution  by  the  bargainor^  as  by 
the  testimony  of  witnesses;  and  the  act  of  1831,  ch.  90, 
sec.  9,  directing  that  deeds  of  conveyance  of  land  lying 
out  of  the  limits  of  the  State,  should  he  proved  as  before, 
or  before  a  notary  public,  is  satisfied  by  the  acknowl- 
edgment of  the  bargainer  before  a  notary  public.  The 
word  proved^  as  a  general  term,  embraces  both  modes 
of  authentication.     Knawles  vs.  Mastersonf  619. 

PROCESS. 

1.  See  Fi.  Fa.,  Sheriff. 

2.  Execution  process  issued  to  wrong  county  by  mistake, 
may  be  withdrawn  and  directed  to  the  right  county, 
431. 

3.  The  act  of  1838,  ch.  131,  repeals  not  only  so  much  of 
the  act  of  1794,  ch.  1,  sec.  10,  as  requires  that  all  pro- 
cess except  subpcenas  for  witnesses  returnable  instanter, 
shall  be  executed  at  least  tea  days  previous  to  the  com- 
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mencement  of  the  next  term  of  the  court,  but  by  neces- 
sary implicatLon»  repeals  also  so  much  of  said  act  as 
directs  that  process  issued  within  ten  days  of  the  com- 
mencement of  a  term,  shall  be  returnable  to  the  term 
next  thereafter.  Farmers*  and  Merchants^  Bank  vs.  John- 
$on^  26. 

•  _ 

4.  The  word  "shall"  in  common  parlance  has  a  compulso- 
ry meaning,  yet  in  law  the  words  "shall"  and  "may" 
are  often  convertible  terms:  so  in  the  act  of  1794,  ch. 
1,  sec.  10.     Ibid. 

BECEIVER. 

1.  Whitesides  &  Lafferty  were  partners.  A  bill  was  filed 
for  an  account.  This  was  ordered  and  Lafferty  appoint- 
ed receiver.  Lafierty  used  the  money  collected,  in 
trade,  and  made  a  profit  thereon:  Held,  that  White- 
sides  was  not  entitled  to  a  share  of  such  profits,  Lafier- 
ty holding  the  money,  not  as  partner,  but  as  receiver. 
Whitesides  vs.  Lafferty^  160. 

REGISTRATION. 

1.  The  registration  of  a  bill  of  sale  of  a  slave,  is  only  ne- 
cess£U"y  to  perfect  the  title  of  the  vendee,  as  against  the 
creditors  of  the  vendor.  Morgan  vs.  Elam^  4  Yergen 
Baldwin  vs.  Baldwin^  2  Humpnreys.  Dillard  vs.  DS- 
lardy  41. 

5.  See  EviBBNCB.     Barnes  vs.  Smithy  82. 

3.  A  deed  of  marriage  settlement  conveying  slaves  was 
required  in  1814,  by  the  laws  of  North  Carolina,  to  be 
registered  in  the  county  in  which  they  were  situated  at 
the  date  of  the  conveyance.     Smith  vs.  Greer^  118. 

4.  A  slave  was  cried  off  to  Vance,  the  highest  bidder  at 
execution  sale-  Vance  paid  the  purchase  money  and 
the  sheriff  made  the  bill  of  sale  to  Gupton.  The  judge 
charged  the  jury,  that  if  Vance  purchased  as  the  agent 
of  Gupton,  then  the  title  would  vest  in  Gupton  upon 
compliance  with  the  requisites  of  the  sale;  but  if  he  pur- 
chased on  his  own  account,  intending  to  sell  the  slave 
to  Gupton,  and  did  sell  her  immediately  the  title  vested 
in  him,  and  was  subject  to  his  execution  creditors:  ^^eld, 
that  there  was  no  error  in  this  charge;  the  title  could 
not  be  passed  from  Vance  as  against  his  creditors,  but  by 
deed  proven  and  registered.  Crupton  vs.  McCawley^ 
468. 

93 
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5.  A  just  construction  of  the  act  of  ISSl,  ch.  90,  sec.  7, 
which  provides,  that  all  judgments  in  a  court  of  record 
shall  be  a  lien  on  the  lands  of  the  debtor  from  the  date 
of  their  rendition,  provided  an  execution  is  taken  out  and 
the  land  sold  within  twelve  months,  where  the  debtor 
acquires  lands  after  the  rendition,  gives  the  creditor  of 
the  judgment  12  months  from  the  time  the  legal  title 
decrees  to  the  debtor,  within  which  he  may  make  his 
lien  effectual  by  a  levy  and  sale.  The  same  construe^ 
tion  should  prevail  in  regard  to  after  acquired  equitable 
estates.  If  the  judgment  be  registered  within  sixty 
days  after  the  debtor  acquires  the  equitable  interest, 
and  the  bill  filed  within  ten  days  afi:er  the  return  of  an 
execution  unsatisfied,  the  ben  would  be  preserved. 
Chapr(m  and  Nidelete  vs.  Cassedayj  661. 

REMAINDER. 

1.  Bowman  bequeathed  4  negroes  to  his  daughter  Elmira, 
the  wife  of  Silas  Tucker,  and  the  Will  proceeds  as  fol- 
lows: "It  is  further  my  will  and  desire,  that  in  case  my 
daughter  Elmira  die  without  issue,  then  and  in  that  case, 
all  the  property  I  have  given  her  shall  be  given  to  the 
Lord's  treasury,  to  wit,  to  religious  societies,  such  as  the 

.  Presbyterian  church  may  direct."  Elmira  died  without 
issue  living  at  her  death:  Held,  that  this  devise  passed 
an  absolute  estate  to  the  first  taker,  and  that  the  slaves 
went  to  the  husband  in  virtue  of  his  marital  rights. 
Baumutn^s  ex^rs.  vs.  Tuckery  648. 

2.  Peters  in  his  will  used  these  words:  "I  give  to  my 
daughter  Susannah  the  following  slaves,  Aaron,  Char- 
lotte, &c.,  in  the  manner  following:  It  is  my  will  and 
desire  that  she  have  the  benefit  of  said  negroes,  either 
by  keeping  them  in  specie  or  selling  them  and  having 
the  proceeds  of  said,  sale;  and  the  negroes  and  their  in- 
crease or  the  proceeds  of  them,  to  be  hers  forever,  to 
be  disposed  of  ,as  she  may  think  proper  amongst  her 
children  and  grand  children,  by  wdl  or  otherwise:" 
Held,  that  Susannah  took  an  absolute  estate  in  the 
slaves  by  virtue  of  this  clause.  Thompson  vs.  McKisick^ 
631. 

3.  Where  a  husband  had  a  life  estate,  and  sold  and  con- 
veyed in  fee:  Held,  that  he  conveyed  the  interest  he 
had  and  no  more.     McCorry  vs.  Ktngj  267. 
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RETAILING. 

See  Criminal  Law,  Misdembanors. 

RETURN-  •      ' 

1.  A  sheriflPs  return  cannot  be  amended  after  motion  so 
as  to  release  sheriff*  MttUins  vs.  Johnsont  Rayburu 
Sf  Co.  396. 

2.  See  Sheriff,  Fi.  Fa. 
REVERSAL. 

See  Chargb  of  the  Court. 

REVERSION. 

See  Remainder- 
sale. 

See  Fraud,  Vendor  and  Purchasers. 

SCIRE  FACIAS. 

A  scire  fadaa  to  have  execution  for  the  penalty  of  a  sub- 
poena must  show  by  direct  averment,  of  the  time  of  the 
service  of  the  subpoena,  and  of  the  time  of  the  trial  that 
the  defendant  was  bound  to  attend  at  that  time.  See 
act  1794,  ch.  1,  sec.  33,  N.  &  C.  712:  1794,  ch.  1,  sec. 
10,  N.  &  C.  547:  1837-8,  session  acts,  196.  StaU  vs. 
Lacy^  225. 

SECURITIES. 

1.  A  sheriff  after  he  had  collected  a  portion  of  the  county 
taxes,  and  before  the  day  fixed  by  law  for  the  payment 
thereof,  was  required  to  give,  and  did  give  a  bond  with 
new  securities  for  the  faithful  discharge  of  his  duties  as 
collector,  an  order  having  been  made  for  the  purpose  of 
releasing  the  first  securities:  Held,  that  the  second  set 
of  securities  was  liable  for  the  money  collected  before 
the  execution  of  their  bond.  The  collection  was  in  fulfil- 
ment of  his  duties,  and  the  breach  was  in  the  non-pay- 
ment at  the  time  fixed  by  law.     Miller  vs.  Moorej  189. 

2.  Wh^re  a  sheriff  seeking  induction  into  office,  tendered 
sureties  who  being  required  by  the  justices  of  the  coun- 
ty court  to  answer  questions  in  reference  to  their  pecu- 
niary condition,  refused:  Held,  that  the  county  court 
had  a  right  to  adjudge  them  insufficient.  Thomason  vs. 
The  Justices,  233. 

3.  See  Motion  5. 

4.  The  security  is  not  discharged  by  an  agreement  for 
delay,  made  by  the  principal  and  the  plaintiff  after  judg- 
ment against  them.     The  rights  of  the  security  are  not 
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lessened  or  obstructed  by  such  agreement.  The  secu- 
rity has  a  right^o  his  judgment  against  the  principal 
by  motion,  notwithstanding  the  agreement  for  delay. 
Grimes  vs.  Nqlen^  412. 

5.  A  valid  judgment,  by  motion,  cannot  be  taken  against  a 
sheriff  and  part  of  his  securities,  unless  one  or  more  of 
them  be  dead;  in  that  event,  judgment  may  be  render- 
ed against  the  survivors.  Ri<:e  vs.  H.  if  J.  Kirkman, 
415. 

6.  An  execution  came  to  the  hands  of  Porter,  sheriff. 
Porter's  term  of  service  expired  whilst  the  execution 
was  in  his  hands,  and  before  the  return  day  thereof  he 
was  re-elected.  He  did  not,  according  to  law,  return 
the  execution:  Held  that  the  second  set  of  securities 
was  liable  and  not  the  first;  and  that  a  judgment,  by 
motion,  rendered  against  the  first  set,  was  a  void  judg- 
ment.    Sherrell  vs.  Goodrum^  419. 

7.  A  judgment  by  motion  against  a  sheriff  and  his  securi- 
ties, may  be  void  as  to  the  sureties,  and  valid  as  to  the 
principal.     Ibid. 

8.  See  Stay  OF  ExEcuTiox. 

9.  A  surety  who  has  paid  mone^for  his  principal,  may  be 
substituted  in  equity  to  the  hen  which  the  creditor  may 
have  had  on  the  property  of  the  *  principal  debtor. 
Wdde  vs.  Gfrecn,  647. 

10.  Where  the  creditor  had  recovered  judgment  agains 
the  principal  and  surety,  and  the  surety  has  paid  the 
money,  the  principal  debtor  has  no  right  to  set  up  as  a 
defence  against  the  claim  of  surety,   that  part  of  the 
judgment  paid  by  the  surety  was  for  usury.     Bnd. 

11.  Securities  of  Guardian,  for  what  funds  bound.  See 
Guardian. 

12.  An  endorser  is  in  theory  and  in  fact  a  conditional  surety. 
An  acceptor  of  bill  of  exchange  is  not.  Marshall  vs- 
ChristmaSi  616. 

13.  Although,  by  the  act  of  1835,  ch.  20,  sec.  17,  jurisdic- 
tion is  expressly  given  to  a  court  of  chancery  against 
the  sureties  in  bonds  for  the  performance  of  covenants 
and  collateral  conditions,  where  the  court  has  jurisdic- 
tion against  the  principal  obligor;  yet  where  it  plainly 
appears  that  such  sureties  could  not  be  embraced  in  any 
relief  to  be  decreed  against  the  principal,  tlic  sureties 
may  undoubtedly  demur.     Hay  vs.  Marshall,  623. 
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SET-OFF. 

1.  The  defendant  oflered  as  a  set-ofF,  a  note,  the  collec- 
tion of  which  was  enjoined:  Held,  that  it  was  not  ad- 
missible.    Key  vs.  WUson^  406. 

2.  By  the  common  law  a  party  plaintiff  has  a  right  to  dis- 
miss his  suit  whenever  he  may  choose.  Riley  if  White 
vs.  Carter,  230. 

3.  In  an  action,  however,  before  a  justice  of  the  peace, 
where  the  defendant  pleads  a  set-off,  which  plea  exhi- 
bits a  balance  in  favor  of  the  defendant,  the  plaintiff  has 
then  no  right  to  dismiss  his  action  without  consent  of 
defendant,  as  the  plea  of  set-off  is  in  the  nature  of  a 
cross  action  and  constitutes  the  patrty  pleading  it,  party 
plaintiff.     Ibid.  ^ 

SHERIFF. 

1.  The  county  court  have  the  power  to  take  of  the  coUec-. 
tor  of  county  taxes,  an  annual  bond,  and  in  case  of  de- 
feult,  a  motion  lies  thereupon.     Neuill  vs.  Day,  37» 

2.  See  Venditioni  Exponas.     Taylor  vs.  Mumford,  66. 

3.  A  motion  lies  against  a  sheriff  and  his  securities  for  the 
failure  of  a  deputy  to  pay  over  money  collected  by  ex- 
ecution issued  by  a  justice  of  the  peace,  and  for  default 
of  such  deputy  in  not  making  due  and  proper  return  of 
execution  issued  by  a  justice  of  the  peace  and  placed  in 
his  hands.     Snell  vs.  Rawlings,  85. 

4.  In  summary  proceedings,  the  judgment  must  set  forth 
the  existence  of  a  state  of  facts  authorizing  the  exercise 
of  the  jurisdiction  in  the  rendition  of  such  judgment* 
Ibid. 

6.  The  judgment  set  forth  as  appearing  to  the  court  that 
Snell  was  sheriff,  the  security  ship  of  the  other  defend- 
fints,  the  relation  of  principal  and  deputy,  and  the  col- 
lection of  specified  sums  of  money:  Held,  that  the  judg- 
ment was  sustainable  on  the  facts  stated  therein.     Ibid. 

6.  Where  the  judgment  stated  that  executions  come  to  the 
hands  of  the  sheriff  without  showing  at  what  time,  and 
that  he  neglected  and  failed  to  make  due  and  proper  re- 
turn: Held,  that  this  was  the  statement  of  a  conclusion 
of  law  and  not  an  exhibition  of  facts  showing  that  the 
defendant  had  not  made  due  and  legal  return,  and  there- 
fore not  sustainable.     Ibid. 

7.  A  deputy  sheriff  is  not  liable  for  his  official  acts,  except 
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to  his  principal.  For  any  misconduct  in  that  behalf  the 
party  injured  has  a  remedy  against  the  principal  sheriff* 
and  not  against  the  deputy.     Rose  vs.  LatiCj  218. 

8.  If,  however,  a  deputy  sheriff  choose  to  become  an  agent 
for  a  plaintiff  to  collect  notes,  &c.,  and  undertake  to  do 
more  than  the  law  obliges  him  to  do,  there  is  nothing  in 
his  official  situation  to  prevent  him  from  so  doing.    Ibid. 

9.  A  constable  or  deputy  sheriff,  who  gives  his  receipt  for 
the  collection  of  notes  placed  in  his  hands,  thereby  as- 
sumes an  agency,  for  negligence  or  misconduct  in  the 
fulfilment  of  which,  he  is  personally  responsible  to  the 
party  injured.     Rid. 

10.  Any  sheriff,  coroner  or  constable  who  shall  bidai\ns  own 
sale,  either  for  himself  or  for  another,  is  indictable  by 
virtue  of  the  act  of  1805,  ch.  31,  N.  &  C.  180.  Chamr 
bers  vs.  The  StaUy  237. 

11.  A  sheriff  on  the  2d  of  April,  1842,  made  the  following 
return  on  a^.  fa.}  "Levied  thiff^.  fa.  on  a  small  rem- 
nant of  store  good;  sale  8th  of  Apnl,  1842;  March  21st, 
1842."  Held,  that  this  was  an  insufficient  return,  and 
authorized  judgment  against  the  sheriff.  Mtdlins  vs. 
JohnsonyB/iyhum  SfCo.j  396. 

12.  After  a  motion  is  made  against  a  sheriff,  and  judgment 
rendered  against  him,  he  cannot  amend  bis  return,  so  as 
to  release  himself  from  his  responsibility  to  the  plaintiff 
for  having  made  an  insufficient  return,  or  no  return* 

'     Ibid. 

13.  A  sheriff  is  not  authorized  by  virtue  of  the  provision  of 
the  act  of  1811,  ch.  49,  to  serve  process  at  anytime  af- 
ter the  expiration  of  his  term  of  service,  though  such 
process  may  have  been  in  his  hands  before  the  expiration 
of  his  term.     Todd  vs.  Jacksanand  Securities^  398. 

14.  A  sheriff  and  his  securities  are  responsible  for  the  default 
of  a  special  deputy.     Ibid. 

15.  Where  the  term  of  service  of  a  sheriff  had  expired,  and 
the  two  years  allowed  by  the  act  of  1811,  ch.  49,  had 
not  expired:  Held,  that  the  out  going  sheriiS*  had  aright 
to  surrender  to  his  successor  any  unexecuted  process, 
and  that  his  successor  was  bound  to  execute  it.     Ibid, 

16.  See  Constable's  Bond. 

17.  A  valid  judgment,  by  motion,  cannot  be  taken  against 
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a  sheriff  and  part  of  his  securities,  unless  one  or  more 
of  them  be  dead;  in  that  event,  judgment  may  bo  ren- 
dered against  the  survivors.  Rice  vs.  H.  if  J.  Kirkman^ 
415. 

is.  An  execution  came  to  the  hands  of  Porter,  sheriff.  Por- 
ter's term  of  service  expired  whilst  the  execution  was 
in  his  hands,  and  before  return  day  thereof  he  was  re- 
elected. He  did  not,  according  to  law,  return  the  exe- 
cution: Held,  that  the  second  set  of  securities  was  lia- 
ble and  not  the  first;  and  that  a  judgment,  by  motion, 
rendered  against  the  first  set,  was  a  void  judgment* 
Sh€rrellvs.GoodrMmy  419. 

19.  A  judgment  by  motion  against  a  sheriff  and  his  securi- 
ties, may  be  void  as  to  the  sureties,  and  valid  as  to  the 
priucipsu.     Ibid. 

20.  A^.  fa.  may  be  levied  on  money.  Dolby  vs.  MuUinif 
437. 

21.  Mullins  had  two  executions  in  his  hands  at  the  same 
time,  one  in  favor  of  Dolby  against  Wait6  for  $61,  and 
the  other  in  favor  of  Waite  against  Dolby  for  $145. 
Mullins  collected  the  sum  of  $61  due  Dolby,  and  ap- 
propriated it  to  the  satisfaction  of  Waite's  execution 
and  returned  the  facts:  Held,  on  motion  by  Dolby 
against  Mullins,  that  this  appropriation  was  an  authorized 
act,  and  the  return  a  valid  return.     Ibid. 

22.  The  tender  of  a  delivery  bond  to  a  sheriff  or  constable, 
does  not  compel  such  sheriff  or  constable  to  levy,  and 
sell  the  disputed  property  against  his  own  judgment, 
as.to  the  right  of  property;  and  where  the  court  below 
refused  in  an  action  for  a  false  return  of  "ho  property 
found,"  to  hear  proof  from  the  constable,  to  shew  that 
the  property  was  not  the  property  of  the  defendant  in 
the  execution:  Held,  that  such  refusal  was  erroneous. 
Hamblet  vs.  Hemdon^  34. 

23.  It  seems  that  the  act  of  1805,  ch.  41,  which  declares 
that  the  county  court  shall  not  re-elect  any  sheriff,  un- 
less he  shall  produce  to  the  county  court  vouchers  to 
prove  that  he  has  i)aid  up  all  the  State  and  county  tax- 
es he  is  liable  for,  is  not  repealed  by  the  transfer  of  the 
power  of  electing  the  shenff  to  the  qualified  voters  of 
each  county,  but  that  it  is  still  the  duty  of  the  county 
court  to  require  the  production  of  die  vouchers.  Thoma- 
son  vs.  TAe  Justices^  233. 
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1.  See  Notice,  1.    Ejectment,  No.  4. 

2.  An  execution  creditor  is  not  bound  to  refund  to  the  pur- 
chaser at  execution  sale,  the  money  which  he  has  re- 
ceived from  such  purchaser,  if  the  title  to  the  property 
purchased  should  fail.     Whitmore  vs.  Parks  Sf  Jaclaon^ 

'95. 

3.  Where  an  execution  creditor  sold  and  purchased,  by 
virtue  of  his  execution,  property  to  which  the  debtor 
had  i!io  title,  and  the  execution  was  returned  satisfied: 
Held,  that  he  was  not  entitled  to  have  the  satisfaction 
set  aside  in  equity,  without  showing  fraud  or  miscon- 
duct on  the  part  of  the  defendant.  See  Wfiitmore  vs. 
Paries  ^  Jackson,  96.     Kimbrough  vs.  Benton,  110. 

4.  A  levy  was  in  these  words:  "Levied  on  all  the  unsold 
land  m  the  bounds  of  Overton  county,  belonging  to  the 
heirs  of  Mclver,  and  which  lies  within  the  bounds  of  the 
forty  thousand  acre  tract,  granted  by  the  State  of  North 
Carolina  to  Slokely  Donelson  and  Wm.  Terrell,  by 
grant  No.  2S9:"  Held,  that  this  did  not  sufficiently 
identify  the  property  intended  to  be  sold,  and  was, 
therefore,  void  for  uncertainty,  and  conveyed  no  title  to  ' 
the  purchaser  at  the  execution  sale.  HuddUuon  vs. 
Qanott,  629. 

SLANDER. 

See  Book  Debt  Law.     HaZey  vs.  McPherson^  104. 

SLAVES. 

1.  See  Lewdness.     Britain  vs.  The  StcUe,  203. 

2.  Murder  of  master  by  slave.  See  Ja^^ob  vs.  The  Suue^ 
493. 

SPECIFIC  ARTICLES. 

Demand  thereof.     See  Noe  vs.  Hodges,  162. 

SPECIFIC  EXECUTION. 

1.  A  parol  rescision  of  a  written  contract  may  be  set  up  in 
opposition  to  a  bill  for  a  specific  performance.  Eiigland 
vs.  Jackson,  684. 

2.  Complainant  recovered  a  judgment  at  law  against  de- 
fendant for  the  unpaid  balance  of  the  purchase  money 
of  a  tract  of  land  tor  which  he  had  executed  a  bond  for 
title.  Having  an  execution  returned  nulla  bona,  he  filed 
his  bill  to  subject  the  equitable  interest  of  the  defendant 
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to  sale  for  the  satisfaction  of  the  judsraent:  Held,  that 
this  was  a  bill  in  the  nature  of  a  bill  for  a  specific  per- 
formance, and  that  it  was  a  good  defence  to  such  bill, 
that  the  contract  had  been  rescinded  by  a  verbal  agree* 
ment  of  the  parties  to  submit  the  matter  in  controversy 
to  arbitrators,  and  that  such  arbitrators  had  awarded  a 
rescision.    JRnd. 

3.  A  and  B  agreed  that  the  judgment  of  B  against  A  should 
be  paid  in  land  at  a  value  to  be  fixed  by  C  D  and  T:* 
Held,  that  this  was  a  special  trust  reposed  in  these  in- 
dividuals by  the  parties,  and  that  a  court  of  chancery 
could  not  decree  a  specific  performance  of  this  agree- 
ment.    PUlaw  vs.  Pillow^  644. 

4*  Where  complainant  and  defendants  entered  into  an 
agreement,  that  the  defendants'  judgments  against  com- 
plainant should  be  discharged  in  land  at  a  value  to  be 
nxed  by  persons  agreed  on,  and  complainant  defeated 
the  immediate  execution  of  the  agreement,  with  the 
purpose  of  waiting  until  the  land  should  rise  in  value 
and  after  such  rise,  file  his  bill  for  a  specific  execution: 
Held,  that  a  court  of  chancery  would  not  decree  such 
specific  execution.    Ibid. 

5.  Bradford,  Tilman  and  Cannon  entered  into  articles  of 

{>artnership,  for  the  erection  of  a  manufacturing  estab- 
ishment.  Cannon  put  in  land,  valued  at  $3,000,  to  be 
conveyed  to  the  company  when  Bradford  and  Tilman 
should  select  the  site  thereupon.  Bradford  and  Tilman 
bound  themselves  to  contribute  $9,000  in  money  for  the 
erection  of  a  dam,  factory  house,  &c.  &c.  Held,  that  on 
a  mere  breach  of  the  covenant  to  convey,  a  court  of 
chancery  would  not  decree  a  specifip  execution  of  the 
contract  against  Cannon,  but  would  leave  Bradford  and 
Tilman  to  pursue  their  remedy  at  law.  But  Bradford 
and  Tilman  having  gone  on  in  the  execution  of  their 
part  of  the  agreement,  and  expended  a  considerable  sum 
of  money  in  the  prosecution  of  the  undertaking,  (though 
they  may  not  have  advanced  the  whole  sum  of  $9,000,) 
a  court  of  chancery  should  decree  a  specific  execution 
of  the  contract  to  convey.  Tilman  and  CHlbreath  vs. 
Cannon,  637. 

6.  Bradford  assigned  his  equitable  interest  in  land  to  trus- 
tee for  sale  to  pay  his  debts,  and  died.  The  trustee 
filed  his  bill  against  Cannon  for  the  legal  title:  Held,  that 

94 
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the  heirs  and  legal  representatives  of  Bradford  should 
be  made  parties  to  such  bill.     Ibid* 

STATUTES  CONSTRUED. 

Administrator,  act  of  1789,  ch.  23,    652, 
Appeals,  «      1835,  ch.  17,     137. 

Attachment,         "       1794,  ch.  2,     139. 
Book  Account,     "       1715,  ch.  4,     109. 

'*^         S  "       1819,  ch.  25,     340. 

Constable,  "       1824,  ch.  10,     409. 

"  "       1823,  ch.  21,     579. 

Delivery  Bond    "       1831,  ch.  25,     533. 
Deposition,  "       1794,  ch.  1,  sec.  31;  1817,  ch- 

189,     223,  844. 
Emancipation,     '*      1801,  ch.  27f  1832,  ch.  102,  sec. 

2;  1883,  ch.  81,     94,  256y  569. 
Felonies,  act  of  1829,  ch.  23,  sec.  52,    228. 

"  "         1829,  ch.  23,  sec.  24,     825. 

"  "         1829,  ch.  23,  sec.  89,     370. 

«  it  it         u  it     19^     379^ 

"  "         1835,  ch.  19,  sec.  10,    479. 

"  "         1832,  ch.  2,  sec-  22,     488. 

Ferrymen,  <*         1804,  ch.  1,  sec.  15,    245- 
Frauds  and  Perjuries,  1801,  ch.  25,     330,  121. 
Guardian,  1762,  ch.  6^  sec.  5,     451. 
Indemnification  Bond,  1825,  ch.  40,     36. 
Internal  Improvement,  1837-8,  ch.  107,     305. 
Justice's  Jud&pnent,  1835,  ch.  17,     157. 
Jury,  1779,  ch.  6,  sec.  12;  1811,  ch.  72,  sec.  19,     49. 
Lien,  1825,  ch.  37,  sec.  1, 2;  1829,  ch.  26,  sec.  1;  1836, 
ch.  40,     33. 

«     1831,  ch.  90,  661. 
Loan,  declaration  of,  1801,  ch-  25,  sec.  2,     547- 
Limitations,  1715,  ch.  27,  sec.  6,     201. 
Motion,  1827,  ch.  35,  sec.  4;  1835,  ch.  19,  sec.  6,  189. 
Nuisance,  1830,  ch.  79,     39. 
Occupant,  1837,  ch.  2,     175. 
Poor  Debtor,  1833,  ch.  80,    213. 
Process,  1794,  ch.  1,  sec.  10;  1838,  ch.  ISl,     26. 
Property  Contract,  1807,  ch.  95,  sec.  1,     103. 
Registration,  1831,  ch.  90,      619,   83,  46,  120. 
Set-off,  1815,  eh.  53,  sec.  1,     232. 
Sheriff,  1805,  ch.  41,     235. 
1805,  ch.  31,     237. 
1811,  ch.  49,     398. 


ct 


INDEX.  •  747 

STATUTES  CONSTRUED— Continued.. 

Sheriff's  sales  of  real  estate,  1813,  cIl  103,     76. 

"  "  "         "      1799,  ch.  14,     110,129. 

Spirituous  Liquors,  1827,  ch.  16,  1889,  ch.  120,     1. 
Surety,  1809,  ch.  69,  sec.  3,  325. 

«         1835,  ch.  20,     625. 
Tax  Collector,  1835,  ch.  15,     32,  189. 
Usury,  1835,  ch.  50,     63,  559,  666. 
Venue,  Change  of,  1819,  ch.  43,     164- 

SUBPCENA. 

See  SciEE  Faciasu 

SUMMARY  PROCEEDINGS. 

See  Motion,  Sheriff,  Constable. 

STATUTE  OF  FRAUDS  AND  PERJURIES. 

See  Fraud,  Husband   and  Wife,  Chancery. 

1.  Smith,  indebted  to  Findley,  sold  to  Campbell  his  corn, 
aad  in  part  consider atioQ  thereof,  Campbell  agreed  to 
pay  Smith's  debt  to  Findley:  Held,  that  this  agreement 
not  having  been  reduced  to  writing,  was  void,  and  gave 
Findley  no  right  of  action  against  Campbell.  Campbell 
vs.  Findley,  330. 

2.  Mutual  executory  undertakings  constitute  a  sufficient 
consideration,  and,  therefore,  a  stipulation  on  the  part 
of  Smith  to  deliver  salt  when  called  on  by  Cherry,  and 
by  Cherry  to  pay  for  salt  when  delivered,  is  a  mutual 
and  valid  agreement,  founded  on  a  sufficient  considera* 
tion.     Cherry  vs.  Smith.  19. 

TAXES. 

See  Sheriff,   Motion. 

TAX-FEE. 

See  CoNTiTUTioNAL  Law. 

TENANT. 

See  Ejectment  No.  1,  7, 10« 

TENDER. 

An  offer  to  pay  in  bank  notes  is  a  good  tender,  if  not 
objected  for  that  cause,  and  an  objection  urged  on  other 
and  different  grounds  is  an  implied  waiver  of  the  objec- 
tion to  the  character  of  the  currency  offered  in  payment. 
Noe  vs.  Hodgesy  162. 
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TREATY. 

See  GttAKT. 

TRESPASS- 

1.  Where  one  had  the  ri^ht  to  enter  the  [)remises  of  anoth- 
er,  he  must  exercise  his  right  so  as  to  inflict  no  unneces- 
sary damage;  and,  therefore,  where  C.  had  the  right  by 
virtue  of  an  act  incorporating  a  Turnpike  Company,  to 
enter  the  enclosed  field  of  B  for  the  purpose  of  procur- 
ing materials  to  construct  such  highway,  and  in  so  doine 
left  down  the  fences  of  B,  whereby  stock  entered  and 
destroyed  his  crop,  A  was  liable  for  such  negligence  to 
the  extent  of  damage  done.  Cratvford  vs.  Maxwell^ 
476. 

2.  Where  a  party  has  a  right  of  entry  and  abuses  his  right 
after  entry,  trespass  lies.  No  man  shall  abuse  his  privi- 
lege and  then  protect  himself  under  it.    Ibid, 

3.  Where  the  defendant  by  authority  of  an  act  of  incor- 
poration, entered  the  premises  of  another  and  left  down 
the  fence,  whereby  stock  destroyed  his  crop:  Held,  that 
it  was  no  defence  that  the  plaintiff's  fence  was  not  as 
high  in  other  places  as  required  by  the  act  of  1807,  ch. 
8.    Bid. 

TRUST. 

1.  See  AnMiNiSTaATOE,  Guardian. 

2.  When  barred  by  statute  of  limitations.  See  Pcrter  vs. 
Porterj  686. 

3.  When  not.  See  Nicholeon  vs.  Lauderdale^  200;  Loyd 
vs.  Currin^  462. 

4.  The  assent  of  the  person  selected  as  trustee  is  not  ae- 
cessarjr  to  the  validity  of  the  deed.  If  he  refuse  to  ex- 
ecute It  a  court  of  cnancery  will  execute  it.  Field  vs. 
Arrowsmitk^  442. 

6.  The  assent  of  the  beneficiary  in  the  deed  may  be  given 
at  any  time  after  the  deed  is  executed,  and.  in  the  ab- 
sence of  proof  to  the  contrary,  will  always  be  presumed. 
Ibid* 

6.  A  trustee  is  not  permitted  to  purchase  the  trust  fund, 
for  his  own  benefit  unless  the  beneficiary  agree  to  the 

Kurchase,  and  in  a  controversy  between  the  trustee  and 
eneficiary,  in  reference  to  the  assent  of  the  beneficiary, 
such  assent  must  be  proven  by  clear  and  explicit  proof, 
even  though  the  proceeds  of  the  sale  be  properly  ap- 
propriated.    Ibid. 
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7.  A  court  of  chancery  has  jurisdiction  in  all  cases  of  trust 
to  protect  the  trust  estate,  and  to  secure  correct  execu- 
tion of  trusts,  and  it  would  therefore  seem  that  it  would 
have  jurisdiction,  at  the  instance  of  the  executor,  to  re- 
move trespassers  from  the  lands  directed  to  be  sold  by 
the  testator,  to  enable  executor  to  sell  and  deliver  pos- 
session.   Henderson  and  McDermoU  vs.  Peck^  247. 

8.  If  the  executor  of  a  will  giving  the  consent  of  the  testa- 
tor to  the  emancipation  of  slaves,  fail  or  refuse  to  apply 
to  the  county  court  to  obtain  the  consent  of  the  State, 
a  court  of  chancery  will,  upon  well  settled  principles, 
compel  the  executor  to  execute  the  trust,  and  in  case  of 
his  death,  will  appoint  another  to  act  in  his  stead.  JKni- 
lin  vs.  Hamilton^  569. 

USURY. 

1.  A  chancery  court  applies  the  excess  of  interest  which 
is  paid  from  time  to  time  to  the  discharge  of  the  princi- 
pal sum  due,  and  until  the  excess  of  interest  so  applied 
shall  discharge  the  principal  sum  due,  the  borrower  is 
not  entitled  to  recover  any  thing  from  the  lender.  The 
statute  of  limitations  does  not  begin  to  run  until  the 

'  principal  is  thus  discharged  and  the  lender  becomes  in- 
debted to  the  borrower  by  such  application  of  the  ex- 
cessive interest.     Boyers  vs.  Boddie^  666. 

2.  The  prices  fixed  upon  property  by  the  parties  when 
fairly  done,  cannot  be  changed  or  controlled  by  courts 
of  justice.     Ibid. 

4.  The  act  of  18<$5,  ch.  50,  enlarges  the  powers  of  a  court 
of  law  over  the  subject  of  usury,  but  leaves  the  jurisdic- 
tion of  the  court  of  chancery  as  it  was  before.  Mc- 
Koin  and  Wilkinionvs*  Cootey^  559. 

6.  Where  there  has  been  a  trial  at  law,  in  which  forum  a 

!)lain  and  unembarrassed  remedy  could  have  been  af- 
brded,  and  the  defendant  failed  to  avail  himself  of  that 
defence,  not  having  been  prevented  from  availing  him- 
self of  it  by  accident  or  the  fraud  or  fault  of  the  other 
party,  a  court  of  chancery  will  not  afibrd  relief;  and  this 
IS  so  whether  a  court  of  chancery  had  original  jurisdic- 
tion or  not.     Ibid. 

7.  The  exception  to  this  rule  in  cases  of  usury,  as  set  forth 
in  the  case  of  BrAchan/on  vs.  Nolinj  63;  recognized. 
Ibid. 
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8.  Where  complainant  could  have  made  his  defence  against 
an  usurious  security  or  securities  without  embarrass- 
ment in  a  court  of  law,  a  court  of  chancery  will  not  re- 
lieve. Where,  however,  there  is  embarrassment  and 
difficulty  in  the  remedy  at  law  in  consequence  of  the 
number  of  usurious  securities  and  number  of  contracts, 
and  the  complex  nature  of  the  transaction,  or  where 
the  suits  at  law,  and  judgments  are  to  be  regarded  as 
usurious  securities  constituting  a  portion  of  the  devices 
resorted  to,  to  conceal  and  secure  the  usuiy ,  in  all  such 
cases  a  court  of  chancery  will  give  relief.  Frierson  vs. 
Moody t  561. 

6.  The  general  rule  is,  that  where  the  defendant  at  law  fails 
to  plead  usury,  a  court  of  chancery  will  not  entertain 
jurisdiction  to  afford  him  relief.  Buchanan  vs.  NoHn^ 
63. 

9.  Where,  however,  a  debtor  in  the  hands  of  a  usurer,  has 
been  induced  to  change  the  securities  from  tima  to  time, 
and  add  in  the  usurious  interest,  and  the  transaction  has 
become  so  complicated  and  intricate  as  to  make  it  diffi- 
cult for  a  jury,  in  the  mode  of  trial  before  them,  to  detect 
the  contrivance  and  separate  the  usury  from  the  sum 
really  due:  In  such  case  relief  would  be  granted  in 
chancery,  after  a  verdict  at  law  against  the  defendant 
Ibid. 

10.  In  1835,  a  note  for  $1000  or  $1200  was  given  for  the 
loan  of  $1000.  In  1836  this  note  was  taken  up  by  the 
execution  of  two  others,  one  for  $1400,  the  other  for 
$131.  The  sum  of  $850  was  paid  on  the  note  for  $1400, 
and  suits  instituted  on  them  and  judgments  recovered. 
These  judgments  were  then  discharged  by  the  execution 
of  a  new  note  with  15  per  cent,  added,  on  which  last 
note  judgment  was  recovered:  Held,  that  there  was  no 
such  intricacy  in  this  transaction  and  embarrassment 
in  the  remedy  at  law,  as  to  justify  a  court  of  chancery  in 
in  assuming  jurisdiction  and  giving  relief.     Ibid. 

VARIANCE. 

1.  In  an  issue  on  a  plea  of  payment  to  a  lost  note  or  bond, 
the  defendant  cannot  introduce  proof  of  a  variance  be- 
tween the  alled^ed  lost  note  or  bond,  and  the  note  or 
bond  described  m  the  declaration.  Rogers  vs.  Kincan- 
noiiy  252. 

2.  Where  the  defendant  was  indicted  for  a  libel,  and  the 
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bill  of  exceptions  which  he  had  taken  to  the  opinion  of 
the  court,  did  not  set  out  the  evidence,  the  court  was 
bound  to  presume  that  the  evidence  supported  the  ver- 
dict, and  that  there  w^s  no  variance  between  the  libel 
set  out  in  the  indictment  and  that  produced  in  evidence 
in  the  court  below.     Melton  vs.  Tfie  State,  389. 

3.  The  indictment  charged  the  defendant  with  having  sto- 
len a  horse;  it  was  proved  that  he  had  stolen  a  gelding; 
Held,  that  this  was  ava.riance  which  was  not  cured  by 
proof,  that  in  the  common  understanding  of  the  commu- 
nity, the  term  horse  includes  gelding,  the  statute  having 
made  the  distinction.     Turley  vs.  The  State^  323. 

VENUE. 

1.  The  act  of  1819,  ch.  43,  sec.  1,  gives  to  the  plaintiff 
and  defendant  each  a  right  to  change  the  venue  once 
only.     Oamway  vs.  Smithy  154. 

2.  Where  the  circuit  court  on  a  motion  for  change  of 
venue  based  upon  the  aflBdavitof  the  plaintiff  and  three 
other  persons  overruled  such  motion:  Held,  that  the  cir- 
cuit court  having  discretion  vested  in  it  by  the  terms  of 
the  act  of  1825,  ch.  78,  sec.  1,  to  determine  whether 
"the  cause"  assigned  "is  good"  or  "the  truth  thereof 
evident  and  credibly  supported,"  the  supreme  court  will 
not  supervise  the  exercise  of  such  discretion.     Ibid. 

VENDORS  AND  PURCHASERS. 

1.  See  Specific  Execution. 

2.  The  vendor  of  conveyed  premises  is  presumed  to  in- 
tend to  retain  his  lien  thereon  for  the  payment  of  pur- 
chase money,  and  the  circumstances  which  manifest  the 
non-existence  of  such  intent  must  be  shown  by  the  ven- 
dee.    Marshall  vs.  Christmas,  616. 

3.  The  taking  a  security  for  the  payment  of  the  purchase 
money,  whether  it  be  a  mortgage  upon  other  estates,  a 
pledge  of  goods,  or  the  private  responsibility  of  a  third 
person  is  prima  facie  evidence  that  the  vendor  has  waiv- 
ed and  abandoned  his  lien.     Ibid. 

4.  Every  thing  necessary  to  the  full  enjoyment  of  a  right 
passes  with  the  purchase  of  such  right,  for  otherwise  the 
very  object  for  which  it  was  purchased  is  defeated. 
Wall  ^  Co.  vs.  Cloudy  181. 

5.  Cloud  conveyed  by  deed  to  Wall  &  Co.  the  ground  on 
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which  the  abutmeat  of  a  dam  stood,  with  all  and  singa- 
larthe  rights  and  privileges  thereto  belonging:  Held,  that 
Cloud  conveyed  not  only  the  ground  on  which  the  abut- 
ment stood,  out  also  the  entire  and  exclusive  use  of  all 
the  water  power  created  by  the  erection  of  the  dam,  it 
beiug  necessary  to  the  enjoyment  of  the  property  pur- 
chased and  appertenant  thereto.     Ibid. 

6.  If  there  be  no  fraud,  and  no  covenants  taken  to  secure 
the  title,  the  purchaser  of  real  estate  has  no  remedy 
either  in  law  or  equity  for  his  money,  on  failure  of  title. 
Maney  vs.  Porter,  347. 

7.  Upon  a  sale  of  goods  "without  warranty,  and  without 
deceit,  the  purchaser  takes  the  soundness  and  quality  of 
them  at  his  peril.  The  rule,  caveat  emptor,  is  a  fixed 
maxim  equally  applicable  to  the  tranfer  of  land  and 
chattels.     Ibid. 

8.  Where  the  Cashier  of  "the  United  States  Foreign  and 
Domestic  Exchange  Company,''  sold  and  transferred 
shares  of  such  company,  and  in  consideration  thereof^ 
took  a  conveyance  of  real  estate:  Held,  that  the  Cashier, 
having  a  knowledge  that  the  stock  was  valueless,  and 
not  having  communicated  that  fact  to  the  vendee,  who 
was  ignorant  of  it,  the  contract  was  void  for  fraud,  and 
the  conveyance  should,  therefore,  be  rescinded.  The 
fact,  that  the  vendor  of  the  shares  declined  giving  any 
opinion  as  to  the  value  of  them,  and  stated  that  the  ven- 
dee must  enquire  for  himself,  would  not  alter  the  result. 
He  was  bound  in  good  faith  to  communicate  his  infor- 
mation to  vendee.     Ibid. 

9.  A  mere  matter  of  opinion  expressed  by  the  vendor  to  the 
vendee  in  good  faith,  is  not  ground  for  the  rescission  of 
a  contract  between  them,  where  there  was  no  fiduciaiy 
or  confidential  relation  subsisting  between  the  parties, 
though  such  opinion  may  have  been  erroneus.    Ibid* 

10.  False  statements  made  by  vendor  to  vendee,  after  the 
contract  was  entered  into  and  executed,  present  no 
ground  for  the  rescission  of  such  contract.  They  fur- 
nished no  inducement  to  the  formation  of  tlie  contract. 

mi. 

11.  Where  a  contract  was  made  for  the  sale  of  land,  and 
notes  executed  for  the  sum  of  ten  thousand  dollars,  and 
the  vendee  charging  fraud  on  the  vendor,  the  matter 
was  compromised  by  the  surrender  of  the  notes,  and  the 
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execution  of  a  new  note  for  the  sum  of  five  thousand 
dollars:  Held,  that  the  contract  being  void  in  the  first  in- 
stance, the  subsequent  compromise  did  not  give  it  va- 
lidity.    Ibid. 

VERDICT. 

1.  A  verdict  will  be  sustained,  if  its  sense  or  legal  efiect  is 
a  response  to  the  pleadings.  ^  Boon  vs.  Planters^  Barik^ 
84. 

2.  To  debt  on  bill  single,  the  defendant  pleaded  in  short, 
nil  debet ^  payment  and  set-off,  and  usury  in  form.  The 
plaintiff  aid  not  reply,  to  the  pleas,  in  short,  and  replied 
on  oath  to  the  plea  of  usury.  The  jury  found  that  the 
defendant  had  not  paid  the  debt  in  the  declaration: 
Held,  that  the  verdict  could  not  be  sustained.    Ibid. 

3.  Where  there  is  evidence  to  sustain  a  verdict  in  a  civil 
action,  and  the  presiding  judge  refuses  to  disturb  it,  the 
revising  court  will  not  grant  a  new  trial.  Morgan  vs. 
McCarty^  146. 

4.  See  New  Trial. 

5.  A  verdict  will  in  all  cases  have  great  weight  with  the 
court,  and  it  does  not  follow  that  a  new  trial  will  be 
granted  in  capital  felonies,  when  the  court  are  not  satis- 
Med,  beyond  a  reasonable  doubt,  from  the  evidence  in 
the  record,  of  the  guilt  of  the  defendant.  Kirby  vs.  The 
Statej  289. 

6.  Will  not  be  set  aside  on  the  aflSdavit  of  the  juror,  that  he 
misunderstood  the  charge,  333. 

7.  The  plaintiff  declared  for  two  hundred  and  fifty  acres. 
The  jury  returned  a  verdict  in  favor  of  the  defendant  for 
all  the  land  in  the  declaration,  except  the  fifty  acres, 
whereupon  the  defendant  formerly  resided:  Held,  that 
this  verdict  was  sufficiently  certain  to  enable  the  sheriff' 
to  give  the  plaintiff  possession  of  the  land  recovered, 
and  was  vahd.     Singleton  vs.  Ake^  626. 

WARRANTY. 

1.  If  a  sale  of  chattel  be  absolute,  and  there  be  no  subse- 
quent consent  to  take  it  back,  the  contract  remains  open, 
and  the  vendee  must  resort  to  his  action  on  the  warran- 
ty, unless  it  be  proved  that  vendor  knew  of  the  un- 
soundness of  the  article,  and  the  vendee  tendered  a  re- 
turn of  it  within  a  reasonable  time.  Allen  vs.  Ander- 
son  J  581. 
95 
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2.  Where  the  plaiDtiff  brings  covenant  on  a  warranty  of 
soundness,  ne  elects  to  affirm  the  contract,  and  sue  for  a 
breach  of  it,  and,  therefore,  can  only  recover  the  differ- 
ence between  the  value  of  a  sound  and  unsound  article. 
In  such  an  action  he  cannot  go  for  the  entire  value  of  the 
article  sold.    Ibid. 

WILL. 

1.  The  question  of  sanity  or  insanity,  is  a  question  of  fact 
peculiarly  for  the  decision  of  a  jury,  and  a  party  seek- 
ing to  impeach  the  validity  of  a  will  on  the  ground  of  the 
insanity  of  the  testator,  must  establish  the  fact  by  the 
clearest  and  most  satisfactory  proof.  Gass  vs.  6hm, 
278. 

2.  Where  the  testator  believed  in  reference  to  a  future 
state  of  existence,  that  there  were  degrees  of  happiness 
therein;  and  that  in  whatever  circle  a  man  lived  in  on 
the  earth  he  would  move  in  the  same  in  his  future  state, 
and  that  his^  pre-eminence  there  depended  materially 
upon  the  amount  of  property  he  acquired  here,  and  the 
cnaritable  purposes  to  which  he  might  have  appropriat- 
ed it:  Held,  tnat  such  opinions  constitute  no  evidence 
of  insanity.     Ibid. 

3.  It  seems  J  that  no  belief  as  to  future  rewards  and  punish- 
ments, or  the  principles  of  justice  upon  which  they  are 
to  be  administered,  or  other  religious  creed,  can  be  re- 
garded as  evidence  of  insanity.  There  is  no  test  by 
which  their  truth  can  be  ascertained.    Ibid. 

4.  Where  a  will  was  written  on  two  pieces  of  paper  and 
only  one  of  the  pieces  containing  the  signature  of  the 
witnesses,  it  is  necessary  that  botn  pieces  should  have 
been  produced  at  the  time  the  witnesses  attested  it. 
That  both  pieces  were  present,  however,  is  a  fact  which 
may  be  interred  from  circumstances.    lUd. 

5.  Capacity  to  make  property  and  take  care  of  it,  is  evi- 
dence of  sanity,  but  not  conclusive.     Ibid. 

6.  The  interest  which  will  disqualify  a  witness,  is  a  direct 
and  immediate  interest  in  the  subject  matter  of  the  dis- 
pute, or  where  the  record  of  the  suit  may  be  used  as 
evidence  for  or  against  the  witness:  and,  therefore, 
where  a  testator  devised  his  estate  to  a  school  disirict, 
for  the  education  of  the  children  therein,  the  inhabitants 
of  such  district  were  competent  witnesses  as  to  the  san- 
ity of  the  testator.    Ibid. 
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7  A  subscribing  witness  to  a  codicil,  who  was  a  legatee 
under  the  will,  was  not  competent  to  he  exarmned  in 
reference  to  execution  of  the  codicil,  and  the  sanity  of 
the  testator  at  the  time  of  making  It.  .  A  c<^f  If/P^j; 
of  a  man's  will,  and  furnishes  conclusive  evidence  of  his 
considering  his  wiU  as  then  in  existence.    Ibid. 

8  The  statute  of  George  2d,  which  makes  void  a  legac^r 
to  an  attesting  witnels  to  a  wUl,  is  not  m  force  m  this 
State.    Ibid. 

9.    See  Husband  aot)  Wifb. 

10.  See  Administratobs  and  Exbcutoks. 

11.  See  Rbmaindbe. 

^^^Swis  by  virtue  of  an  execution  in  favor  of  Hurt,  levi- 
P^lTi  k  sWe.  The  slave  was  immediately  levied  on 
bv  another  constable,  taken  out  of  his  possession  and 
Sd^amd  Thomas  became  the  purchaser:  Held,  in  an 

Son^f  trover  by  Lewis  «€f,Vo?r4ifhe''S 
was  a  competent  witness  on  behalf  of  Lewis,  he  not 
Sg  a  p^  to  the  suit,  nor  interested  m  the  result. 
Thomas  vs.  Lewis,  29.. 

2     A  trustee,  holding  the  legal  title  to  property,  standingi^u 
a  fiSrV  relation  to  the  certT«3t«<m«  and  responsible 

for  S?s  not  to  be  presumed  to  make  admissions  ad- 
vers^to  the  interests  5f  those  for  whom  he  acts,  and 
IS  Smissions  are  therefore  opm^'^nt  e^^nce^ 
Thev  are  not,  however,  conclusive,  and  it  may  be 
S*at  he  was  misunderstood  or  mistaken.     Helm 

vs.  Steele,  472. 
•^      The  interest  which  will  disqualify  a  witness,  is  a  direct 
^'    S  immSiarinterest  in  tL  subject  matter  of  the  dis- 
SSteTwhere  the  record  of  the  suit  may  be  used  as  ev- 
Fdencefror  against  the  witness:  and,  therefore,  where 
n  tesStor  devi^d  his  estat*  to  a  school  district,  for  the 
eduSnofIhe  childrentherein,  the  inhabitants  of  such 
dS  were  competent  witnesses  as  to  the  sanity  of  the 
testator.     Gass  vs  Gass,  278. 
X     A  subscribing  witness  to  a  codicil,  who  was  a  legatee 
nnder  the  3  was  not  competent  to  be  examined  m 
reftSnos^^executionof  theWicil,  and  the  samty  of 
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the  testator  at  the  time  of  making  it.  A  oodicii  is  a  part 
of  a  man's  will,  and  furnishes  conclusive  evidence  ot  his 
considering  his  will  as  then  in  existence.  Ibid. 

5.  The  statute  of  George  2d,  which  makes  void  a  legacy 
to  an  attesting  witness  to  a  will,  is  not  in  force  in  this 
Slate.    Ihid. 
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8.  Where  complainant  could  have  made  his  defence  against 
an  usurious  security  or  securities  without  embarrass- 
ment in  a  court  of  law,  a  court  of  chanceiy  will  not  re- 
lieve. Where,  however,  there  is  embarrassment  and 
diflSculty  in  the  remedy  at  law  in  consequence  of  the 
number  of  usurious  securities  and  number  of  contracts, 
and  the  complex  nature  of  the  transaction,  or  where 
the  suits  at  law,  and  jud^ents  are  to  be  regarded  as 
usurious  securities  constituting  a  portion  of  the  devices 
resorted  to,  to  conceal  and  secure  the  usury,  in  all  such 
cases  a  court  of  chancery  will  give  relief.  Friersonvs. 
Moodyy  561. 

6.  The  general  rule  is,  that  where  the  defendant  at  law  fails 
to  plead  usury,  a  court  of  chancery  will  not  entertain 
jurisdiction  to  afford  him  relief.  Buchanan  vs.  Nolin, 
63. 

9.  Where,  however,  a  debtor  in  the  hands  of  a  usurer,  has 
been  induced  to  change  the  securities  from  tima  to  time, 
and  add  in  the  usurious  interest,  and  the  transaction  has 
become  so  complicated  and  intricate  as  to  make  it  diffi- 
ciilt  for  a  jury,  in  the  mode  of  trial  before  them,  to  detect 
the  contrivance  and  separate  the  usury  from  the  sum 
really  due:  In  such  case  relief  would  be  granted  in 
chanceiy,  after  a  verdict  at  law  against  the  defendant. 
Ibid. 

10.  In  1835,  a  note  for  $1000  or  $1200  was  given  for  the 
loan  of  $1000.  In  1836  this  note  was  taken  up  by  the 
execution  of  two  others,  one  for  $1400,  the  other  for 
$131.  The  sum  of  $850  was  paid  on  the  note  for  $1400, 
and  suits  instituted  on  them  and  judgments  recovered. 
These  judgments  were  then  discharged  by  the  execution 
of  a  new  note  with  15  per  cent,  added,  on  which  last 
notejudgment  was  recovered:  Held,  that  there  was  no 
such  intricacy  in  this  transaction  and  embarrassment 
in  the  remedy  at  law,  as  to  justify  a  court  of  chancery  in 
in  assuming  jurisdiction  and  giving  relief.     Ibid. 

VARIANCE. 

1.  In  an  issue  on  a  plea  of  payment  to  alost  note  or  bond, 
the  defendant  cannot  introauce  proof  of  a  variance  be- 
tween the  alled^ed  lost  note  or  bond,  and  the  note  or 
bond  described  m  the  declaration.  Rogers  vs.  Kincan^ 
nouy  252. 

2.  Where  the  defendant  was  indicted  for  a  libel,  and  the 
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bill  of  exceptions  which  he  had  taken  to  the  opinion  of 
the  court,  aid  not  set  out  the  evidence,  the  court  was 
bound  to  presume  that  the  evidence  supported  the  ver- 
dict, and  that  there  w^s  no  variance  between  the  libel 
set  out  in  the  indictment  and  that  produced  in  evidence 
in  the  court  below.     Melton  vs.  The  State,  389- 

3.  The  indictment  charged  the  defendant  with  having  sto- 
len a  horse;  it  was  proved  that  he  had  stolen  a  gelding; 
Held,  that  this  was  a  variance  which  was  not  cured  by 
proof,  that  in  the  common  understanding  of  the  commu- 
nity, the  term  horse  includes  gelding,  the  statute  having 
made  the  distinction.     Turley  vs.  The  State^  323. 

VENUE. 

1.  The  act  of  1819,  ch.  43,  sec.  1,  gives  to  the  plaintiff 
and  defendant  each  a  right  to  change  the  venue  once 
only.     Gasaway  vs.  Smithy  154. 

2.  Where  the  circuit  court  on  a  motion  for  change  of 
venue  based  upon  the  affidavitof  the  plaintiff  and  three 
other  persons  overruled  such  motion:  Held,  that  the  cir- 
cuit court  having  discretion  vested  in  it  by  the  terms  of 
the  act  of  1825,  ch.  78,  sec.  1,  to  determine  whether 
"the  cause"  assigned  "is  good"  or  "the  truth  thereof 
evident  and  credibly  supported,"  the  supreme  court  will 
not  supervise  the  exercise  of  such  discretion.     Ibid. 

VENDORS  AND  PURCHASERS. 

1.  See  Specific  Execution. 

2.  The  vendor  of  conveyed  premises  is  presumed  to  in- 
tend to  retain  his  lien  thereon  for  the  payment  of  pur- 
chase money,  and  the  circumstances  which  manifest  the 
non-existence  of  such  intent  must  be  shown  by  the  ven- 
dee.    Marshall  vs.  Christmas^  616. 

3.  The  taking  a  security  for  the  payment  of  the  purchase 
money,  whether  it  be  a  mortgage  upon  other  estates,  a 
pledge  of  goods,  or  the  private  responsibility  of  a  third 
person  is  prima  facie  evidence  that  the  vendor  has  waiv- 
ed and  abandoned  his  lien.     Ibid. 

4.  Every  thing  necessary  to  the  full  enjoyment  of  a  right 
passes  with  the  purchase  of  such  right,  for  otherwise  the 
very  object  for  which  it  was  purchased  is  defeated. 
Wall  Sf  Co.  vs.  Cloudy  181. 

6.     Cloud  conveyed  by  deed  to  Wall  &  Co.  the  ground  on 
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which  the  abutment  of  a  dam  stood,  with  all  and  singu- 
lar the  rights  and  privileges  thereto  belonging:  Held,  that 
Cloud  conveyed  not  only  the  ground  on  which  the  abut- 
ment stood,  but  also  the  entire  and  exclusive  use  of  all 
the  water  power  created  by  the  erection  of  the  dam,  it 
being  necessary  to  the  enjoyment  of  the  property  pur- 
chstsed  and  appertenant  thereto.     Ibid. 

6.  If  there  be  no  fraud,  and  no  covenants  taken  to  secure 
the  title,  the  purchaser  of  real  estate  has  no  remedy 
either  in  law  or  equity  for  his  money,  on  failure  of  title. 
Maney  vs.  Porter^  347. 

7.  Upon  a  sale  of  goods  "without  warranty,  and  without 
deceit,  the  purchaser  takes  the  soundness  and  quality  of 
them  at  his  peril.  The  rule,  caveat  emptor ^  is  a  m^ed 
msLxim  equally  applicable  to  the  tranfer  of  land  and 
chattels.     Ibid. 

8.  Where  the  Cashier  of  "the  United  States  Foreign  and 
Domestic  Exchange  Company,"  sold  and  transferred 
shares  of  such  company,  and  in  consideration  thereof, 
took  a  conveyance  of  real  estate:  Held,  that  the  Cashier, 
having  a  knowledge  that  the  stock  was  valueless,  and 
not  having  communicated  that  fact  to  the  vendee,  who 
was  ignorant  of  it,  the  contract  was  void  for  fraud,  and 
the  conveyance  should,  therefore,  be  rescinded.  The 
fact,  that  the  vendor  of  the  shares  declined  giving  any 
opinion  as  to  the  value  of  them,  and  stated  that  the  ven- 
dee must  enquire  for  himself,  would  not  alter  the  result. 
He  was  bound  in  good  faith  to  communicate  his  infor- 
mation to  vendee.     Ihtd* 

9.  A  mere  matter  of  opinion  expressed  by  the  vendor  to  the 
vendee  in  good  faith,  is  not  ground  for  the  rescission  of 
a  contract  between  them,  where  there  w^as  no  fiduciary 
or  confidential  relation  subsisting  between  the  parties, 
though  such  opinion  may  have  been  erroneus.     IhidU 

10.  False  statements  made  by  vendor  to  vendee,  after  the 
contract  was  entered  into  and  executed,  present  no 
ground  for  the  rescission  of  such  contract.  They  fur- 
nished no  inducement  to  the  formation  of  tlie  contract. 

im. 

11.  Where  a  contract  was  made  for  the  sale  of  land,  and 
notes  executed  for  the  sum  of  ten  thousand  dollars,  and 
the  vendee  charging  fraud  on  the  vendor,  the  matter 
was  compromised  by  the  surrender  of  the  notes,  and  the 
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execution  of  a  new  note  for  the  sum  of  five  thousand 
dollars:  Held,  that  the  contract  being  void  in  the  first  in- 
stance, the  subsequent  compromise  did  not  give  it  va- 
lidity.    Ibid. 

VERDICT. 

1.  A  verdict  will  be  sustained,  if  its  sense  or  legal  efiect  is 
a  response  to  the  pleadings.  '  Boon  vs.  Planters^  Bankt 
84. 

2.  To  debt  on  bill  single,  the  defendant  pleaded  in  short, 
nil  debet y  payment  and  set-off,  and  usury  in  form.  The 
plaintiflfaid  not  reply,  to  the  pleas,  in  short,  and  replied 
on  oath  to  the  plea  of  usury.  The  jury  found  that  the 
defendant  had  not  paid  the  debt  in  the  declaration: 
Held,  that  the  verdict  could  not  be  sustained.    Ibid. 

3.  Where  there  is  evidence  to  sustain  a  verdict  in  a  civil 
action,  and  the  presiding  judge  refuses  to  disturb  it,  the 

i  revising  court  will  not  grant  a  new  trial.     Morgan  vs. 

McCarty,  146. 

4.  See  Nsw  Trial. 

5.  A  verdict  will  in  all  cases  have  great  weight  with  the 
court,  and  it  does  not  foUow  that  a  new  trial  will  be 
wanted  in  capital  felonies,  when  the  court  are  not  satis- 
fied, beyond  a  reasonable  doubt,  from  the  evidence  in 
the  record,  of  the  guilt  of  the  defendant.  Kirby  vs.  The 
State,  289. 

6.  Will  not  be  set  aside  on  the  aflSdavit  of  the  juror,  that  he 
misunderstood  the  charge,  333. 

7.  The  plaintiflF  declared  for  two  hundred  and  fifty  acres. 
The  jury  returned  a  verdict  in  favor  of  the  defendant  for 
all  the  land  in  the  declaration,  except  the  fifty  acres, 
whereupon  the  defendant  formerly  resided:  Held,  that 
this  verdict  was  sufl5ciently  certain  to  enable  the  sheriff' 
to  give  the  plaintiff'  possession  of  the  Icmd  recovered, 
and  was  valid.     Singleton  vs.  AJce^  626. 

WARRANTY. 

1.    If  a  sale  of  chattel  be  absolute,  and  there  be  no  subse- 
quent consent  to  take  it  back,  the  contract  remains  open, 
i  and  the  vendee  must  resort  to  his  action  on  the  warran- 

j  ty,  unless  it  be  proved  that  vendor  knew  of  the  un- 

[  soundness  of  the  article,  and  the  vendee  tendered  a  re- 

turn of  it  within  a  reasonable  time.     Allen  vs.  Ander- 
son,  581. 
95 
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2.  Where  the  plaintiff  brings  covenant  on  a  warranty  of 
soundness,  he  elects  to  s^rm  the  contract,  and  sue  for  a 
breach  of  it,  and,  therefore,  can  only  recover  the  difier- 
ence  between  the  value  of  a  sound  and  unsound  article. 
In  such  an  action  he  cannot  go  for  the  entire  value  of  the 
article  sold.     Ibid. 

WILL. 

1.  The  question  of  sanity  or  insanity,  is  a  question  of  fact 
peculiarly  for  the  decision  of  a  jury,  and  a  party  seek- 
ing to  impeach  the  validity  of  a  will  on  the  ground  of  the 
insanityof  the  testator,  must  establish  the  fact  by  ifae 
clearest  and  most  satisfactory  proof.  Gass  vs*  Qassj 
278. 

2.  Where  the  testator  believed  in  reference  to  a  future 
state  of  existence,  that  there  were  degrees  of  happiness 
therein;  and  that  in  whatever  circle  a  man  lived  in  on 
the  earth  he  would  move  in  the  same  in  his  future  state, 
and  that  his  pre-etninence  there  depended  materially 
upon  the  amount  of  property  he  acquired  here,  and  the 
charitable  purposes  to  whicn  he  might  have  appropriat- 
ed it:  Hela,  that  such  opinions  constitute  no  evidence 
of  insanity.     Ibid. 

3.  It  seems,  that  no  belief  as  to  future  rewards  and  punish- 
ments, or  the  principles  of  justice  upon  which  they  are 
to  be  administered,  or  other  religious  creed,  can  be  re- 
garded as  evidence  of  insanity.     There  is  no  test  by  | 
which  their  truth  can  be  ascertained.     Ibid. 

4.  Where  a  wiU  was  written  on  two  pieces  of  paper  and  ! 
only  one  of  the  pieces  containing  the  signature  of  the 
witnesses,  it  is  necessary  that  bom  pieces  should  have 
been  produced  at  the  time  the  witnesses  attested  it. 
That  both  pieces  were  present,  however,  is  a  fact  which 
may  be  interred  from  circumstances.    Ibid. 

5.  Capacity  to  make  property  and  take  care  of  it,  is  evi- 
dence of  sanity,  but  not  conclusive.     Ibid. 

6.  The  interest  which  will  disqualify  a  witness,  is  a  direct 
and  immediate  interest  in  the  subject  matter  of  the  dis- 
pute, or  where  the  record  of  the  suit  may  be  used  bb 
evidence  for  or  against  the  witness:  and,  therefore, 
where  a  testator  devised  his  estate  to  a  school  district, 
for  the  education  of  the  children  therein,  the  inhabitants 
of  such  district  were  competent  witnesses  as  to  the  san* 
ity  of  the  testator.     Ibid. 
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7.  A  subscribing  witness  to  a  codicil,  who  was  a  legatee 
under  the  will,  was  not  competent  to  be  examined  in 
reference  to  execution  of  the  codicil,  and  the  sanity  of 
the  testator  at  the  time  of  making  it  A  codicil  is'apart 
of  a  man's  will,  and  furnishes  conclusive  evidence  of  his 
considering  his  will  as  then  in  existence.    Ibid* 

8.  The  statute  of  George  2d,  which  makes  void  a  legacy 
to  an  attesting  witness  to  a  will,  is  not  in  force  in  this 
State.    Ibid. 

9.  See  Husband  and  Wifb* 

10.  See  Administrators  and  Exscutors. 

11.  See  Remainder. 

WITNESS. 

1.  Lewis,  by  virtue  of  an  execution  in  favor  of  Hurt,  levi- 
ed on  a  slave.  The  slave  was  immediately  levied  on 
by  another  constable,  taken  out  of  his  possession  and 
sold;  and  Thomas  became  the  purchaser:  Held,  in  an 
action  of  trover  by  Lewis  against  Thomas,  that  Hurt 
was  a  competent  witness  on  behalf  of  Lewis,  he  not 
being  a  party  to  the  suit,  nor  interested  in  the  result. 
Thomas  vs.  Lewis^  29. 

2.  A  trustee,  holding  the  legal  title  to  property,  standing  in 
a  fiduciary  relation  to  the  cestui  que  trust  and  responsible 
for  costs,  is  not  to  be  presumed  to  make  admissions  ad- 
verse to  the  interests  of  those  for  whom  he  acts,  and 
such  ^admissions  are  therefore  competent  evidence. 
They  are  not,  however,  conclusive,  and  it  may  be 
shown  that  he  was  misunderstood  or  mistaken.  Hdm 
vs.  Steele^  472. 

3.  The  interest  which  will  disqualify  a  witness,  is  a  direct 
and  immediate  interest  in  the  subject  matter  of  the  dis- 
pute, or  where  the  record  of  the  suit  may  be  used  as  ev- 
idence for  or  against  the  witness:  and,  therefore,  where 
a  testator  devised  his  estate  to  a  school  district,  for  the 
education  of  the  children  therein,  the  inhabitants  of  such 
district  were  competent  witnesses  as  to  the  sanity  of  the 
testator.     Gass  vs  Gass^  278. 

4.  A  subscribing^  witness  to  a  cod?cil,  who  was  a  leg;atee 
under  the  will,  was  not  competent  to  be  examined  in 
reference  to  execution  of  the  codicil,  and  the  sanity  of 
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the  testator  at  the  time  of  making  it.  A  codicil  is  a  part 
of  a  man's  wiU,  and  furnishes  conclusive  evidence  oi  his 
considering  bis  will  as  then  in  existence.  Ibid. 

6.  The  statute  of  George  2d,  which  makes  void  a  legacy 
to  an  attesting  witness  to  a  will,  is  not  in  force  in  this 
State.    Ibid. 
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